CONG NGHE NGAN HANG

Moi quan hé gitra thu tin
dung va cac hgp dong
lién quan

(Tiép theo sb 25)

1. Néu ngudi thu huéng khéong nhan dudge
thanh toan theo phuong thic thanh toan lc
do xuit trinh bo ching tu bat hop lé, thi liéu
ho cé con quyén doi tién hang héa, dich vu
tir nha nhap khau theo hgp dong mua ban?

Tinh huéng tranh chdp giita céng ty sam-
sung america va coéng ty yugoslav — korean
consulting &trading nam 1998 tai my.

Cong ty Tu van va Thuong mai Yugoslav, Han
Quoc ky hop dong nhap khdu may tinh ti Cong ty
Samsung, My; phuong thic thanh todn théa thuian
trong hop dong 1a LC. Coéng ty Yugoslav dé nghi
ngian hang phuc vu minh phat hanh LC cho Cong
ty Samsung hudng. Sau khi nhin dugc LC, Cong ty
Samsung tién hanh giao hang truc tiép cho Cong ty
Yugoslav va xudt trinh bo ching tit dén ngan hang
phdt hanh dé yéu cau thanh todn. Nhan dugc bo
chiing tif, ngan hang ph4t hanh kiém tra va thong
béo cho ngudi thu huéng tinh trang bat hgp 1 cta
b0 ching tir trong vong bdy ngay lam viéc va thong
béo tir chdi thanh toan. Cong ty Samsung kién va
yéu cdu Coéng ty Yugoslav thanh todn gid tri 16
hang theo hgp dong thuong mai hai bén da ky két.
Coéng ty Yugoslav khong dong y yéu cdu nay va cho
rang phuong thic thanh toan dugc 4p dung 1a LC,
Cong ty Samsung khong dugc thanh toan theo LC
do khong xuét trinh duge bo chiing tit phit hgp theo
yéu cau, d6 la 16i ctia Cong ty Samsung.

Cau héi ddit ra la lieu Cong ty Yugoslav cé
trach nhiém phai thanh toan gia tri hang héa
cho Cong ty Samsung theo hop dong mua ban?

Trong tinh hudng nay, Cong ty Samsung khong
nhan dugc su thanh todn 1a do khong thé xuat trinh
dugc bd ching tir phit hgp theo LC yéu cdu. Ngan
hang phat hanh da xi ly ding nghiép vu la théng
béo bat hop 1é ching tir cho nguvi thu huéng va tir
chdi thanh todan trong vong bay ngay lam viéc (ddng
theo quy dinh UCP 500, UCP dugc ap dung trong
giao dich nay). Nhu vdy khong nhan dugc thanh
toan 1a theo hgp dong LC. Trach nhiém ctda nha
nhap khiu - Céng ty Yugoslav cé6 con khong
theo hgp déng mua ban? Theo nhiing tinh tiét
phan xét tai toa, Cong ty Yugoslav da nhan hang
truc ti&€p ti Cong ty Samsung ma khong hé cé su
tham gia cla ngdn hang ph4t hanh. Cu thé la
Cong ty Samsung da gdi truc tiép mot ban goc van
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dung, thi nguyén nhan din dén viéc tir chdi thanh
toan khong lién quan dén nghia vu ciia nha nhap
khau vé viéc thanh to4n gid tri hang héa” (As long
as the bank dishonored the letters, the reason for
dishonor is irrelevant to [applicant’s] obligation
to pay for the goods”. Nhu vay, theo phan quyét
nay, Cong ty Yugoslav vaAn phdi thanh todn gia
tri hang héa cho Cong ty Samsung. Mot diéu dang
chi y 1a toa 4n rdt nhdn manh dén tinh tiét nha
nhap khdu di nh4an hang ma khéng thanh todn.
DPiéu nay c6 nghia 14 néu nhu toa phan quyét do bd
chitng ti khong phu hgp LC nén Cong ty Yugoslav
duge mién hoan toan trach nhiém thanh to4n thi
duong nhién céng ty nay huéng dugc mot moén lgi
16n bat ngd, c6 nghia la d4 nh4an hang ma khéong
can phai thanh todn. Con trach nhiém cta Coéng
ty Samsung vé viéc xudt trinh bo chiing tir khong
hop 1é thi sao? Theo phan quyét clia toa, nghia vu
thanh todn ctia nha nhap khiu theo hgp dong mua
ban van duy tri, dong thoi viéc nguoi thu huéng
khong xuat trinh duge bod chitng tit phtt hgp theo LC
dugc xt 1y theo huéng: “Néu c6 thé xac dinh dugc cu
thé do 15i ctia ngudi thu huéng ma
thu tin dung khong duo. c
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kh4u c6 thé kh- . iunai
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damages related to the allegedly wrongful failure
to present the documentation). Nhu vay, tuy vao
mic do0 nghiém trong ctia viéc vi pham hgp dong
clia phia xuat kh&u, nha nhap khau cé thé dugc bdi
thudng cho nhitng t6n that thuc su phat sinh tir su
vi pham nay, cu thé 1a tir viéc xuat trinh bd ching
tir khong phtt hop, ma khong duge mién hoan toan
nghia vu thanh toan.

Ciing cung tinh huéng trén, nhung néu Coéng
ty Yugoslav nhin hang theo Bdo ldnh nhan hang
(shipping guarantee) dugc ky bdi ngdn hang phat
hanh; hodc van don duong bién thé hién ngudi
nhin hang la theo 1énh ngan hang phat hanh (to
the order of issuing bank) va ngadn hang nay da
ky hau dé trong (blank endorse), hodc ky hau cho
Coéng ty Yugoslav (To Yugoslav), hoac ky hau theo
lénh Cong ty Yugoslav (to the order of Yugoslav)
thi ngan hang phat hanh bét budc phdi thanh todn
cho Cong ty Samsung ngay cd khi cong ty nay xuat
trinh bo ching tir c6 bat hgp 1é. Béi vi lic nay ngan
hang phat hanh da tham gia vao viéc hd trg cho
nha nhap kh4u thuc hién viéc nhan hang. Do doé,
khi xem xét ndi dung LC, nguoi thu hudng phai ddm
bao 1a tron bd van don ban goc (full set of original
Bill of Lading) dugc yéu cAu xudt trinh d&n ngan
hang phat hanh, hoic la trén van don phai thé
hién nguoi nhan hang la theo 1énh ngédn hang phat
hanh. Lic nay, nguoi thu huéng sé kiém soat dugc
quyén sé hitu hang héa. Néu nhu bo ching tit hoan
toan phu hgp theo LC, ngudi thu huéng chic chian
dugc thanh todn. N&u nhu bo chiing tir cé6 bat hop
1& va ngan hang phat hanh c6 tham gia hd trg nha
nhap kh4u nhan hang bing c4dch ky hau hay phat
hanh bao lanh nhan hang nhu dé cap & trén, thi
ngan hang phat hanh van bit budc phai thanh toén.
Con néu nhu bd ching tir bi tir chdi thanh todn do
c6 bat hop 1&, thi ngudi thu huéng van ddm bao la
kiém soat dugc quyén sé hitu hang héa va tim ban
lai cho d6i tac khéc khi can. Lam t6t dugce nhitng
diéu vira dé cap sé giip ngudi thu huéng tiét kiém
dugc rat nhiéu thoi gian va chi phi so v6i tinh huéng
ban dau, khi ma nha nhap kh&u da nhan hang va
ngudi thu hudng dugc phdn quyét van huéng dugc
nhitng quyén lgi lién quan dén hop déng mua ban
— ludén ludn nhé nha nhap kh4u va ngudsi thu huéng
c6 thé ¢ hai nuéc khac nhau. Theo nguvi viét, tinh
huéng nay ciing sé dugc gidi quyét tuong tu néu nhu
cin cd theo UCP 600, va tat nhién 12 ngan hang
phat hanh phai kiém tra, thong bédo bat hop 1& va
tir chdi thanh todn trong vong niam ngay lam viéc.
Vi theo diéu 4 UCP 600 dugc din chiéu & trén, ro
rang thu tin dung va hgp dong mua ban 1a hai giao
dich doc lap nhau.

2. Néu ngudi dé nghi mé LC da thanh toan
day du gia tri LC cho ngan hang phat hanh,
sau d6 ngan hang mat kha ning thanh toan
trudce khi thuc hién thanh toan gia tri LC
cho ngudi thu hudng. Liéu ngusi thu hudéng
c6 nhan dugc thanh toan ti nha nhap khiu
theo hop dong mua ban?
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Tinh huéng tranh chdp giita Céng ty
E.d& F.man va Cong ty Nigerian Sweets &
Confectionery nam 1977 tai Anh

Vao ngay 26 thang 02 ndm 1973, Cong
ty Nigerian Sweet & Confectionery (“Nigerian
Sweet”) ky ba hop dong mua ban doc 14p dé mua
duong tu Cong ty E.D & F. Man (“Man”). Phuong
thice thanh todan duge thda thuan la phuong thic
thanh toan LC, nhung trén ci ba hgp déong déu
khong dé cap la liéu LC c6 phdi la ngudon thanh
toan duy nhat (absolute payment) hay khong.
Théng 03/04 nim 1973, theo dé nghi cua Nigerian
Sweet, Ngan hang Merchant Swiss LTD (“MSL”)
¢ Luan DPon phat hanh ba LC khong hiy ngang
tuong Ung véi ba hop dong trén cho Man 1a ngudi
thu huéng. Méac du MSL sau d6 nhan va gii lai cac
chiing tif xuat trinh, tuy nhién MSL chua chinh
thic ky chdp nhan thanh todn cdc hoi phiéu géi
kém bd chitng ti. Téng gia tri cha ba hoi phiéu
trong ba bd ching tir xuat trinh 1a 121.080GBP,
ngay dao han trong thang 07/08/1973. MSL sau
khi ti€p nhan cédc chiing tir nay, da thong bao va
giao tat cd cdc van don bdn gdc cung cac ching tir
khéc cho Nigerian Sweet di nhan hang. Nigerian
Sweet chuyén tién thanh todn cho MSL nhiéu lan,
lan dau tién vao ngay 11/09/1973 va lan cudi cung
vao ngay 28/03/1974. Vao ngay 11/09/1973, MSL
thong bdo cho Man biét 12 MSL mat kha ning chi
tra. Cuoi thang 09/1973, Man gdi yéu cau Nigerian
Sweet thanh todn truc ti€p cho gid tri hang héa,
mic du Nigerian Sweet dd chuyén tién thanh todn
ddy dd tai MSL.

Nigerian Sweet c6 nghia vu phai thanh todn
hay khong?

Cot y&u clia van dé 1a khi ky két hgp déng, hai
bén mua va ban da théa thudn phuong thic thanh
toan LC, nhung d6 c6 phdi 12 mot ngudn thanh
toan duy nhat theo hop dong? Néu nhu LC 14 ngudn
thanh toan duy nhat thi khi nguoi thu huéng gia
tri LC vi b4t ky 1y do nao ma khong thé xuit trinh
dugc bd chitng tir phti hgp va nha nhap khu tir chdi
thanh todn bd chiing tir d6 thi déng nghia véi viéc
ngudi xudt khiu s& khong dugc thanh toén. Tuy
nhién, néu bd ching tir c6 bat hgp 18, nhung nha
nhap khau d4 nhan hang thi van phai ¢6 nghia vu
thanh toan theo nguyén tic ctia LC. Con néu nhu
LC chi 1a mot trong nhitng ngudn thanh toén, thi
ngay ca khi nguoi thu hudng xuit trinh bd ching
ti bat hgp 1& va bi ti chéi theo LC, trach nhiém
thanh toan ciia nha nhap kh4u van con theo hgp
dong mua ban. Trong phuong thic LC, nhiéu trudng
hgp nha xuat kh4u yéu cAu nha nhap khdu mé LC
tai mdt ngan hang cu thé. Ngan hang ph4t hanh
LC nay cam két thanh todn cho nguvi thu huéng LC
thay cho nha nhap kh4u khi nhan dugc bd ching
tit pht hgp, nén nha xuit kh4u thuong lua chon
mot ngan hang c6 kha niang va thién chi tot. Viéc
chi dinh ngan hang nhu vay c6 ddong nghia véi viéc
nha xudt khau da loai bd trach nhiém thanh todn
ctia nha nhap khdu? Y kién phat quyét cia tda nhu
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sau: “Diing 1a ngudi ban da dong y chi dinh ngan
hang phat hanh. Nhung mot vAn dé can xem xét
12 c6 co s nao dé chic chin 1a viéc dong y chon
ngan hang d6 dong nghia véi viéc loai bé nghia
vu thanh todn ctia nha nhap kh&u. Khong cé co
s dé két luan nhu vay” (“The fact that the sellers
have agreed on the identity of the issuing bank is
but one of the factors to be taken into account when
considering whether there are circumstances from
which it can be properly inferred that the sellers
looks to that particular bank to the exclusion of the
buyer. It is in no way conclusive”. Nhu vay khi ky
ké&t hgp déng hai bén mua va ban can théa thuan
va dua ra y kién cu thé. Khong quy dinh cu thé, sé
khong c6 co s6 ly luan chic chin nao dé két luan
nha nhip kh4u sé& dugc mién nghia vu thanh toan
theo hgp dong mua ban khi nguoi thu huéng khong
thé& xuat trinh bo ching tit phu hop.

Phén quyét cia toa 4n rat ro rang: “Nghia
vu thanh to4n cia nha nhap khau cho nha xuit khiu
1a nghia vu co ban. Nghia vu nay dugc tam ngung
trong su6t khodng thoi gian ngdn hang phat hanh
dugc cho phép dé thanh todn héi phiéu va nghia
vu nay c6 gid tri tré lai khi ngdn hang phat hanh
tit choi thanh toan”. (“The respondents’s liability
to the seller was a primary liability. This liability
was suspended during the period available to the
issuing bank to honour the dafts and was activated
when the issuing bank failed”).

Ngudi yéu cAu mé LC (Nigerian Sweet) da
thuc hién day di nghia vu clia minh theo LC véi
MSL nhung sau d6 lai phai tiép tuc thuc hién nghia
vu v6i nha xudt khdu (MAN) khi MSL khong thuc
hién dugc nghia vu thanh toan. Tir d6 c6 thé thay,
mot ngdn hang phat hanh c6 tinh tinh tai chinh
tot, uy tin t6t khong nhitng ddm bdo kha ning
thanh to4an cho nha xudt kh4u ma con tranh cho
nha nhap kh4u rii ro nhu trén. Tuy nhién mét diéu
can chi y dé 1a khi diéu kién thanh todn theo LC
khong ddm bdo thi méi xem xét dén nghia vu cta
nha nhap khiu theo hgp dong mua ban. C4 nha
xudt khau va nha nhap khiu cin phai ding trén
gbc do thién chi trong thuong mai khi théa thuan
diéu khodn thanh toén trong hop dong.

Hai tinh huéng trén dua ra chua thé phan
4anh hé&t moi quan hé gitia cdc bén theo cac hgp dong
da phan tich. Nhung phan nao da cho thay moi quan
hé rat phic tap giffa cac hgp dong. Nguovi viét rat
mong ban doc ti&p tuc dua ra nhiéu hon nita nhiing
tinh hudéng c6 lién quan dé van dé cang dugc sang
té. Tt d6 cung nhau dé xuit nhiing luu ¥ nhim c6
thé han ch& dén mic thap nh4t rdi ro cho nha xuat
kh&u, nha nhap kh4u va ngan hang tham gia trong
phuong thiic thanh toan tin dung ching tu =

Tai liéu tham khaio:
- Cdc tinh hudng trong thanh todn tin dung
chiing tu, King Tak Fung, 2004
- Quy tdc thuc hanh va théng nhdt vé tin dung
ching tw (UCP) 600.



