1 = Gidi thiéu:
Trong nda cudi nam 2008, khi cdc ngin hang
mai (NHTM) ¢f phin o6 vin didu 18 dufi
@ dang o6 nguy co khing ddp dp dng duse
edu vé vin ty cd tdi thiéu theo Nghi dinh
G ND-CP ngiy 22 thing 11 nAm 2006 thi
B trong nhing phuong 4n la cdc ngan hang nay
e phdi tham gia vio cdc giao dich sdp nhip,
B =hit vh mua lai d€ ob thé ton tai la didu duge
B chuyén gia kinh t€ va cdc nha quan |§ hoat
ngén hing tinh dén.

Trén thye tf, ditu nay dd khong xayv ra do cic
héng vao giv *G" la 31/12/2008 di oo ban e
e =8 won toi thidu la 1.000 ti theo qui dinh hodc
chén s& b,

Wan dé dat ra ¢ déy 1a viéc cdic NHTM o Vigt
thue hién hoat ding M&A khong phai la viin
m#i. Tuy nhién, trong didu kién Vit Nam 44
e ship WTO va cdc BTA khédc thi hoat ddng nay
phai duge tién hanh mit etich ¢6 qui tic va
B muc hon.
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Mic & cic ngin hang thuirng duge mol ngubi
xemm nhef of nhitng diém khdc bikt so vdi cdce td
chac kinh doanh khidc trong nén kinh t& nhung
vi bein chit ho vin I cdc DN. Do d6, hoat ddng
MEA 48 v cic td chie hoat ddng trong linh wifc
ngin bing vdn phaii chiu sy diéu chinh cda phap
hukt vé MEA ndi chung tai Viét Nam.

2 — Khai niém hoat dong sap nhap, hop
nhét va mua lai:

Theo théng 1€ qube t&, khdi niém sdp nhdp,
hop nhit vA mua lai DN thudng duge dé cdp
dén wdi thudt ngd ME&A (Merger and
Acgquisitions) trong 46 cdc thuit ngr dugce hiéu
nhy sau:

Sdp nhip (Merger) 1a viéc két hgp hai hofic
nhifu cdng ty lai vdi nhau bdng cdch phdt hanh
cd phifu clia cdng ty di sdp nhip cho cde cd dong
cla cdc cing ty khdc vai mgt ti 1§ nao dé.

Mua lai (Acquisition) l1& viéc mdt coing Ly
muza lai hdu hét hodc phdn ldn ¢d phin cia chng
ty mue tiéu d& chiém quyén kifm sodt cdng ty
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nay. Viée nay thutrng duge ding nhy mit phiin
clia chién luge ting trudng cha chng ty khi nguii
ta thiy riing di mua lai mit cdng ty hién hiu a8
tit hon 1a ty minh phédt trién. Viéc mua lai
thutrng duge tién hianh bing tién mit hofic cd
phifu eda cdng ty di mua lai hodic k&t hgp ci hai.
Viée mua lai thubng xdy ra theo hudng tha djch
hode hoa hdo.

Tuy nhién, thufit ngr M&A cling chita dyng
trong nd mit him nghia cia hoat dfng hgp nhét
{Consolidation) 1 viéc thanh 14p mét t8 chic mdi
dé tifp nhin todn b quyén va nghia vy cla cdc
td chife tham gia hoat ddng hgp nhit.

Hoat ddng sdp nhip, hgp nhit v& mus lai
giita cdc td chie xét vé ban chit chinh 12 qué trinh
kit hap tir 2 t8 chic trd 1én lai vdi nhao vé cb thé
dure minh hoa nhy sau:

Tt il ol hos L k= lE o
Sdig nidp Awd B 2 Bl B
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Tai Vit Nam, hoat déng MEA cing 48 duoe
qui dinh trong Lufit canh tranh 2004 nhy sau:

'Sép nhip DN 1a vigc mit holic mht 56 DN
chuyén todn b tai sdn, quyén, nghia vy v& lyi ich
hgp phép cia minh sang mjt DN khdc, déng thai
chim dit sy tén tai cia DN bi sdp nhép.

Hop nhidt DN 12 viéc hai hodc nhiéu DN
chuyén toan bd tai sin, quyén, nghis vu va lgi
ich hgp phdp cia minh 4 hinh thanh m§t DN
mdi, ddng th¥i chim dit sy ton tai cha cdc DN bj
hop nhét.

Mua lai DN 1a viée mit DN mua toan bd hodc
mit phin tai sdn cia DN khdc di dé ki€ém sodt,
chi phdi toan bd hofic mit nganh nghé cia DN bi
mua lai.

Didu pay o6 nghla 1A 84 cf sf thing nhit vé
quan diém cia Viét Nam vdi thong 18 the gidi vé
hoat djng sdp nhip, hop nhit va mua lai trén
thé gidi.

3 = Thyc trang sdp nhép, hgp nhit va
mua lai hién nay trén thé gidi

Sau bén nAm lién tuc gia ting, FDI todn cilu
di ting khodang 30% trong ndm 2007 dat mde
1.633 ti USD. Méc dit 6 chc cude khing hodng
tai chinh va tin dung bdt ddu vio nida ddu 2007
nhung ed ba nhém nufc chinh - cde nufe phit
trién, cde nude dang phét trién vi cde nén kinh
té€ chuyén ddi tai Péng Au va CIS viin tidp tuc
gia ting dong vin vao. Tuy nhién, vin FDI vio

22 congnghenganhang
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cdc nude phat trién viin dat 1.248 ti USD ma
chii y&u la Hoa K¥, Anh, Phdp, Canada va Ha
Lan vdi ngudn von chi yéu dén tir EU (chiém
khoang 2/3).

Déng vin FDI todn clu gia tAng manh 44
cd sy déng gép ddng ké cia hoat déng MEA
xuyén bién gidi. Theo Bang 2, trong ndm 2007,
gid trj clia cdc giao dich M&A dat 1.637 ti USD
— cao hon 21% so vdi mide k¥ lye trude 46 vao
ndm 2000.

Bang 2: Gid tri cdc vu M&A xuyén bién gidi
giai doan 1998-2008 (ti USD)
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Npuln: [7 NCTAD (d lidu 2008 tink dién 062008

Do dé, nhin chung thi cudc khing hodng tai
chinh toén edu bt ddu vdi khing hodng nha d4t
dudi chudn tai Hoa Ki 43 khing c6 tdc ddng xiu
ri rét dén hoat ding M&A trén toan cdu trong
ndm 2007.

Nguge lai, véo cudi ndm 2007 di c6 nhin
vu M&A ldn vdi gid tri hang ti USD xdy ra bao
gim vu tdp dodn Royal Bank for Scotland,
Farti= vA& Santander mua lai ABN-AMRO
Holding NV vdi gid 98 ti USD di lam cho hoa
ddng M&A xuyén quic gia dat mdc ky lu
(Bidng 3) vdi 56 lugng cdc vu M&A vao na
2007 dat 10.145 trudng hgp (chi tinh nhin
giao dich cé gid tri trén 10% vén cd phdn). T
nhién, cdc cufe khing hodng hién tai di di
dén cufec khing hodng thanh khodn trén cd
thi trudng tién té va thi trudng no tai nhié
quic gia phét trién d3 lam cho cdc hoat ddn
M&A bdt ddu suy gidm trong ndm 2008, 43
bidt 14 ede giao dich LBO (Leverage Buyout)
thudng lién quan dén cdc qui ddu tu tu nha
(Private Equity Fund).




Bing 3: Cdc vu M&A tri gid trén 1 ti USD
giai doan 1987-2008
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mén: UNCTAD (da liju 2008 tink dén 06/ 2008)

Trong giai doan 2005 - 2007, hoat ding M&A

gwen bign gidi chi y#u dién ra tai cdc nudc phat

sén nhung nhin chung chi véu vin xdy ra tai cie

inh dich vy va sdn xufit vdi sy gidm sdt cia

&3 nganh oo ban tir 17% vao nim 2005 chn 7%
8 ndm 2007 (Bang 4) .

g 4: M&A xuyén bién gidi theo linh vue
theo khdi kinh té (8t USD)
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4 - Hoat dong sdp nhédp, hgp nhit va
lai trong linh vuc ngan hang
Hién nay viée hop nhét, sdp nhip, mua lai
B =gin hang 1A hién tugng phd bifén d cde nule
B dién hinh nhat 14 hé théng ngin hing M§.
== 1985 nudc My c6 14.000 ngin hang thi 10
@ £a1 chi con 11.500 ngin hang vi trung binh
: thip nién 80 mdi nim obf 355 vy MEA v
8o nién 90 1a gan 400 nhung 1§ do dén dén vide
Ep ohip, hgp nhit va mua lai c6 sy khic nhau
=4t dinh cua tifng qudc gia.

- Hoat djng M&A trong linh viic ngin hing &
mudc phat trién:
- Céc ngén hang ¢ nhilg quic gia nay di phat
B dén mic bdo hba vdi qui lujt lgi nheln gidm

cone neHE nain HinG [ [HER

dén nén doanh thu, lgi nhuiin cing gidm do dé
ching d& sdép nhip, hop nhat va mua lai lAn nhau
nhim cit giam chi phi, mé ring mang ludi hoat
d3ng. bl sung, da dang héa sdin phim, ting cuing
qui mé kinh doanh clng nhu lgi thé canh tranh
ddp dng wéi xu the phdt trién cda nén kinh t& khu
vuic hia va guic t& héa. Vi du tai My thoi gian qua
d5 cf nhifu codec =4t nhip do nhitng 1§ do nhu: (1)
céc ngén hing MF di cho vay cdc nudc dang phat
trién gud ohifu nén nguy oo thifu vén gia ting;
(2} = khéc biét vé luit phdp lam cho nguén dy
trid cia b théng dy trid lién bang khbng lén; (3)
manyg hafi chi nhinh cia cdc ngdn hing M$ khing
Idn do céc han ch&€ vé md chi nhdnh & cdc bang
khic phan Tuy nhidn nhin chung tay thude vio
g @& cia cic ogdn hang ma 1y do sdp nhép cing
khac nhan

B\ wii céic ngan hang lén:

L§ do gquen trong nhét la cdt gidm chi phi
hoat diog vi gia ting qui mb kinh doanh nhi viée
sip nhis hop nhit s& tang vén huy ding, tang
wvin &ids & vA gidi han cho vay timg khach hang
don I, Npodi r2 oiing of thé d¢ da dang hda sdin
phi= vi dich vy kinh doanh, tang uy tin cia ngin
hing hole tift ki¢m chi phi thanh l4p chi nhdnh.

D& wéi cde ngdn hang nho:

Céc ngiin hing nhé sdt nhép, hop nhit hode
bén Iad che nhitng ngin hang ldn vi thiéu von diéu
¢ theo kst hodic trdnh phé san hodc dé t3i da hda
loi 5ch cia oic of ding. Ngodi ra cdc ngian hang
nbé cimg of thé tifén hanh sdp nhip, hgp nhit dé
thinh mit ngin hing lén han

Hoat ding MEA trong linh vyc ngin hang ¢
cic o dang phit trién:

Tai céc guic gia dang phét trién hoic chuyén
&5 b thing ngin hang hdu nhy cdn rat non tré,
oén g mb khing Mo, kinh nghiém kinh doanh
cinm nhifn sin phim chn nghéo nan, ludt 1§ kinh
doash chets vl rang. diy dd nén I¥ do din dén vidce
sdp ship hop nhit cic ngin hiang o cde nude cho
wia A do chinh phi mudn sdp x&p, clng of hé
thing ngin hing nhim ting cubng qui mé vén,
an todn trong kinh doanh ngin hang nhu cde nuife
Nga. Bungari, céc nudc Dong Nam A sau khing
hodng tai chinh tién t& 1997,

Viét Nam ciing dang tién hanh déng thini 2
code cdi cich nhdm thic ddy nén kinh t& phdt
trifn d6 1 edi cdch cdc DN nha nude (DNNN) va
cii céch hé thing ngan hang vdi nhidu bién phdp
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khic nhau maé mjt trong nhilng bién phiap quan
trong la thue hién, khuyén khich, budc cdc
NHTM cd phéin sdp nhip, hop nhit va mua lai
lin nhau nhim hinh thanh nhilng ngin hang
lén, da siec canh tranh trong tuong lai khi Viét
Nam gia nhip AFTA va WTO déng thi trdanh sy
lip lai cha cude 48 bé tin dung vao nhilng nim
1989-1980 (Bang 5).

Bing 5: Mjt 58 vu M&A trong linh vue ngiin
hang tai Viét Nam
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Ngoai viéc cde ngdn hing va cde td chie tin
dung (TCTD) tai Viét Nam t3én hanh hoat déng
Mé&A mang tinh bét bude thi vin dién ra céc vu
M&A gidta cde Ngin hang Vist Nam vdi cdc nha
déiu tr nude ngodi (Bing 6) hodic cdc téng cing
ty, tip doan gép vin thanh lip cdic ngin hang
mdi tai Viét Nam (Béng 7) hofic bdn thén cde
ngén hang tham gia gép vén vio cdec ngin hang
khdc (Bing 8).

Bang 6: Nha diu tu nude ngodi mua od phin

cun ngin hang Viét Nam
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Ngudn: Ngdn hang Nha nude Vigt Nam
Bang 7: Nha diiu tu trong nude mua cd phin

cta ngidn hang Viét Nam
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Bing 8: Ngin hang Viét Nam mua co phan

cua Ngin hang Viét Nam
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Ngudn: Cao bach cida Vi H-:-:-n-tbml:

5 = Qui dinh vé mic dé tap trung trong
linh vyc ngan hang tal Viét Nam

Tai Viét Nam, qui dinh cua Nha nude lién
quan dén hoat déng M&A duge dé cdp dén trong
nhifu vin ban phap ludt khéc nhau nhuy B§ Luit
Dén su; Ludt Canh tranh 2004; Luat DN 2005;
Ludt Ching khodn 2006; Luit Pdu tu 2005; Luit
DNNN 2003.

Trong dé, mdi viin bin phap luat qui dinh mat
khia canh khdc nhau cda hoat ding M&EA:

Bd Luit Didn su 2005 qui dinh nhing vén
dé chung lién quan dén da vi phdp ¥, cde quyvén
va nghia vu cua cde bén tham ga cde giao dich
diin su.

Ludt DN 2005 qui dinh vé viée thinh l4p, td
chitc va& hoat déng cha chng ty trach nhiém hitu
han, cing ty cd phin, cong ty hop danh va DN tu
nhin thujc moi thanh phén kinh t&; qui dinh vé
nhém cing ty.

Luit Pdu tu 2005 qui dinh vé hoat déng diu
tu nhém muc dich kinh doanh; quyén va nghia vy
coa nha diu tu bdo ddm quyén, lgi ich hop phédp
cila nha diu t khuyén khich va wu dii ddu tar
guin l¥ nha nwde vé diu tu tai Viét Nam va déu
tuf tir Viét Nam ra nudc ngoai.

Lufit Canh tranh 2004 qui dinh vé hanh vi
han ché canh tranh, hanh vi canh tranh khéng
lanh manh.

Luft Ching khodn 2006 qui dinh v& hoat
déng chiao bdn ching khodn ra cing ching,
niém y&t, giao dich, kinh doanh, ddu tu chiing
khodn, dich vu v& ching khodn va thi tru¥ng
ching khodn.

Lust DNNN 2003 qui dinh vigde thanh ldp
mdi, td chie lai, gidi thé, chuyén ddi sd hiu, t4
chic quan I¥ va hoat djng cia cdng ty nha nude.

Nhim kifm sodt qud trinh M&A 48 didm bao
hoat ding nay khing didn dén tinh trang hinh
thanh cdc DN, tap doan di 14n o6 kha ning khing
ché thi truing din dén thiét hai cho nguin tiéu
ding, ctic DN khdc cing nhy nha nude, Ludt canh
tranh 2004 chi kifm sodit hoat djng M&A dua



B o &0 xemn x6t quil md kifm sodt thi trubng
ON sau khi thue hién hoat ddng M&A. Cu thé
sau:
L Bi vidi cic trubmg hgp trong 46 thi phiin két
trén thi trubng lién quan cba cdc DN tham
B duidi 30% hode trutng hop DN hinh thanh sau
fEhyc hién tap trung kinh t& vin thujc logi DN
B ¥ vira theo quy dinh cia phdp luit thi cde
N duge tién hanh tip trung kinh té ma khong
Bphai thyc hién thl tyc théng bdo bit buje cho
pguan 1y canh tranh (¢6 vén déng ky dudi 10
g va dudi 300 lac déng — Nghi dinh
M LND-CP).
- BWi wdi cdc trubng hop trong d6 thi phiin két
pirén thi trudmg lidn quan cia cdc DN tham
R S0% dén 50% thi cdc DN duge tién hanh
pEsumng kinh té tuy nhién dai dién hgp phdp caa
SN d6 phii thue hién thi tuc théng bdo cho
Ssin I¥ Canh tranh trude khi tién hanh tdp

o |'|: =
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trung kinh t# theo Hb so thong bdo tdp trung kinh
t# do Cue Qudn ¥ canh tranh ban hanh.

P41 vdi cdc trudng hgp trong 46 thj phéin
két hgp trén thj trudng lién quan cla cdec DN
tham gia chifm trén 50% trén thi trudmg lién
quan vi DN hinh thanh sau hoat ddng tdp trung
kinh t& khdng thudc loai DN nhdé va vira theo
quy dinh cia phdp luidt (Diéu 18, Ludit Canh
tranh) thi khing dugc chidp thufin. Tuy nhién,
cdc vy M&A thufe dién bj cim clng cd thé duge
xem Xét va mién trir trong hai trudng hop: (i)
mét hodc nhiéu bén tham gia hoat déng M&A
dang trong nguy co bi gidi thé hodc ldm vao
tinh trang phd sdn; hode (ii) viée M&A cd tic
dyng md réng xudt khdu hodc gép phédn phit
trién kinh t& — xd hdi, tifn by k¥ thuit, cing
nghé (Biéu 19, Luit Canh tranh).

Viée dp dung cdc qui dinh cia Ludit canh
tranh trong viéc xdc dinh thi phan 48 vdi ede
TCTD néu mudin tham gia viio hoat ding M&A sé
duge tinh todn nhuy sau (Pidu 12 eda
ND1162005/ND-CP ngay 15/09/2005 qui dinh chi
tiét Luit Canh tranh):

Doanh thu d& xdc dinh thi phdn cia TCTD
duge tinh bing tong cie khodn thu nhip sau day:

1. Thu nhip tién l4i.

2. Thu nhép phi tir hoat déng dich vu.

3. Thu nhiip tir hoat ddng kinh doanh ngoai hai.

4. Thu nhép tir 1&i gdp vdn, mua ¢f phén.

5. Thu nhép tir hoat ddng kinh doanh khse.

6. Thu nhip khéc,

Trudng hop ngoai 18, néu TCTD mua lai DN
khéc nhim muc dich bdn lai trong th¥i gian dai
nhit 12 01 nAm =& khéng bj coi 12 thp trung kinh
tf néu DN mua lai khong thyc hién quvén kiém
sodt hodic chi phéi DN bi mua lai, hotie thye hign
quvén nay chi trong khubn khé bét bujec d& dat
duge muc dich bdn lai d6 (Biéu 35 cia Nghi dinh
11672005 ND-CP).

Qui dinh d#c thd cho hoat djng M&A trong
linh vifc ngin hang:

Do linh vue ngén hang 14 linh vue dédc tho
nén hoat djng MEA trong linh vye ngln hang
dd duge qui dinh trong Quyét dinh
241/1998/NHNNS5 do Théng déc Ngan hang Nha
nudc k¥ ban hanh Qui ché sdp nhip, hgp nhdt,
mua lai TCTD c6 phén Viit Nam.

Tuy nhién, trong qui ché nay chi mdi 4p dung
cho cic TCTD cb phén & Viét Nam thuye hién hoat

cengrghenganhang
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ding M&A vdi nhau (Diéu 3 va Didu 19 clia Quyit
dinh 241/1998NWNHNNG) dudi hai hinh thic ty
nguyén va bit bude:

~ Ty nguyén: Cdc TCTD cd phdn dang hoat
déng binh thudng, nhung ty nguyén xin sdp
nhip, hgp nhdt hodc mua lai TCTD cf phén
khic df thanh mdt TCTD cd phén ¢6 quy mé 1én

Y GlA BINH QUAN CUA UND VA USD
TREN THI TRUGNG NGOAI TE
LIEN NGAN HANG
THANG 03 + 04/2009

THANG 03 | THANG 04
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hon, hoat djng an toan hon vé cé mic vin diéu
I¢ lén hon.

- Bét buje: Cdc TCTD b phin duge diit trong
tinh trang kiém sodt dic biét hofic khing dd mic
vin difu 1 t6i thidu theo quy dinh cia nha mudc
hodc hoat djng yéu kém khing thé thuc hién hoat
djng M&A theo hinh thic ty nguyén va cd nguy
co 4 v, NHNN s& quyét dinh thu hii gidy phép
hoat ding (TCTD cd phin phai gidi thé, néu cb
khi# ning thanh todn h&t ng hofic phi sin theo
ludit dinh) hodc bit buje TCTD cd phdn phai sdp
nhiép, hop nhit hodic bén lai va chi dinh TCTD
khac mua lai

Trong diéu kién hi nhap kinh té quic t&, vige
tham gia cia cdc nha diu tf nude ngoai vao linh
vige ngén hiang 14 diéu khéng trénh khéi nén
Chinh phd di ban hanh Nghi dinh 892007/ ND-
CFP ngay 20 thing 04 nim 2007 vé viéc nha diu
tf nuic ngodi mua of phin cia NHTM Viét Nam
nhu gaw:

Ti 1§ =& hifu cia céc nha diu tf nudc ngodi:

- Téng mic s hitlu of phin cia cdc nhi diu
W nudc ngodi (bao gdm cd of ding nule ngodi hién
hifu) vi: nguiri ob lidn quan oia cdc nha dio tr nude
ngodi dé khong vuot qud 30% vin didu 18 cia mit
ngin hing Viit Nam.

— Muc 8¢ hifu ¢f phin coa mét nha diu w
nudc ngoai khong phdi 12 TCTD nude ngodi va
ngudi of lién quan cia nha diu tf nudc ngoai dé
khéng vuot qud 5% vin didu 1& cia mdt ngin hing
Viét Nam.

— Mic 2d hifu ¢f phin cia mit TCTD nude
ngoai va ngudi ¢b lidn quan coa TCTD nuidc ngodi
dé khing vugt qud 10% vin diéu 1& cia mit ngin
hang Viét Nam.

— Mye sd hifu ¢f phén cia nha déu tr chién
lugc nuidc ngodi v nguiri of lién quan cia nha diu
wl chién luge nude ngodi dé khing vugt qusd 15%
van diéu |¢ cia mdt nglin hang Viét Nam.

Mit 88 vin dé cdn gidi quvét:

- Gidi han vé mibc 4§ tip trung trong linh wye
ngin hang trong Luit canh tranh duge dua trén
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MY HANH

thi phiin trong khi theo Nghi dinh 69/2007/ND-
CP lai cin cf trén vin didu 1§,

— Trong cdc vdn bin phdp ludt hién hanh
chua dé cip dfn cde gidi han khi TCTD nude ngodi
hofie nhi diu tv nude ngodi tham gia mua vin tai
2 ngin hang Viét Nam trd lén.

(tiép theo 26 39)



