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ong hon 70 nim qua, Phong Thuong mai Qudéc té (International Chamber of

Commerce - ICC) da c6 nhitng dong géop dang ké trong viéc tao ra cac nén tang

mang tinh phap ly ap dung trong cac giao dich thuong mai trén toan cdu. Nam

1936, ICC lan dédu tién an hanh bo quy tdc quoc té giai thich cac tap quan thuong

mai. B quy tdc nay bao gom mét sé diéu kién thuong mai quoc té, thuong dvoc goi tit la

“Incoterms 1936” (International Commercial Terms - Cac diéu kién thuong mai quoéc té).

Cac an ban sia doi va bé sung lan luot ra doi vao cac nam 1953, 1967, 1976, 1980, 1990,

2000 va 2010. Trong bai viét nay, nguoi viét tap trung giai thich nhitng thay doi chu yéu

ctia Incoterms 2010 so véi Incoterms 2000 va néu ra mét sé luu y vé mdt thuc tién ap dung
Incoterms 2010 é Viét Nam vén da cé hiéu luc tie ngay 1/1/ 2011.

Mot s6 thay doéi chi yéu cia Incoterms
2010 so véi Incoterms 2000

Ngay trén trang bia cia 4n phdm Incoterms
2010, ICC da néu ré Incoterms 2010 1a “Quy téc
cia ICC vé 4p dung cdc diéu kién thuong mai
trong nuéc va quéc té&”. Truéc ddy Incoterms
2000 chi dugc goi chung la “Quy tdc chinh
thic cia ICC gidi thich cdc diéu kién thuong
mai”. Céc diéu kién thuong mai Incoterms
trude day chi yéu duge st dung trong cdc hop
déng mua ban hang héa quéc t&. Tuy nhién,
¢ mot s6 khu vic mau dich nhu Lién minh
Au Chau (European Union) khéng con xem
thu tuc thong quan ¢6 mic d6 quan trong nhu
trude kia. P6 14 1y do ma cac diéu kién thuong
mai cia Incoterms 2010 c6 thé dp dung cho
cd hgp ddong mua bdn hang héa quéc t& 14n
hgp déng mua ban trong nuéc (hay trong cling
kh6i mau dich). Incoterms 2010 ciing c6 thé
dugc st dung phtu hgp hon véi thi trudng Hoa
Ky so v6i cdc 4n ban trude day. Cdc diéu kién
thuong mai ctia Incoterms 2010 chi ré ring
nghia vu théng quan xuit khdu/nhap khiu
phdt sinh khi c¢6 thé (where applicable), tic 1a
c6 thé c6 nhitng trusng hgp khong ton tai tha
tuc théng quan. Mot diém ddng chu y la doi
v6i Incoterms 2010, ICC da xem “Incoterms
®” 1a tén goi riéng clia 4n phdm hay cia cdc
diéu kién thuong mai trong b quy tdc va ding
ky n6é nhu mot loai nhéan hiéu, chi Incoterms
khéng con dugc hiéu theo nghia truyén théng
1a “Cdc diéu kién thuong mai quéc té&” nita. Cu
thé, so vdi Incoterms 2000, Incoterms 2010 cé
mot s6 thay d8i chi yéu sau:
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Céu tric cia Incoterms 2010

Mudi mot diéu kién cta Incoterms 2010 (so véi
13 diéu kién cta Incoterms 2000) dugc phan lam
hai nhém riéng biét sau:

® Nhém thit nhat bao gdm bay diéu kién thuong
mai (EXW, FCA, CPT, CIP, DAT, DAP va DDP)
c6 thé ap dung khi hang héa duge chuyén ché
bang bat ky phuong thiic van tai nao nhu dudng
bién, van tdi container (dudng bién), duong
hang khong, duong sit, dudng bd hodc van tai
da phuong thiec.

® Trong céc diéu kién thuong mai thudc nhém
thit hai (FAS, FOB, CFR va CIF) diém giao hang
va noi ma hang héa duge chuyén ché dén nguoi
mua déu 1a cdng, do vay cdc diéu kién nay cé
thé dugc goi chung 1a cdc diéu kién “duong bién
va duong thiy néi dia”. Theo quy dinh caa ba
diéu kién FOB, CFR va CIF, “lan can tau” (ship’s
rail) khong con dugc xem 1a diém chuyén rii ro
ti nguoi ban sang ngudi mua nhu § Incoterms
2000 ma thay vao dé ba diéu kién nay quy dinh
khi nao “hang 1én tau” (on board) thi nguoi ban
chuyén rii ro sang nguoi mua. Cach quy dinh
nhu vay 1a sat véi thuc tién thuong mai va tranh
viéc phai hinh dung rdi ro di chuyén qua mot
duong vudng goéc tuéng tugng (lan can tau). Thuc
ra, trong qud trinh thu thap y kién va soan thao
Incoterms 2000 truéc day da xuat hién cdc kién
nghi vé viéc khong nén tiép tuc st dung lan
can tau lam diém chuyén rdi ro (point of risk
transfer) vi c6 nhiéu loai tau hién nay tham chi
khong c6 lan can.



Trong Incoterms 2010 da xuat hién hai diéu kién
thuong mai méi la DAT (Delivered at Terminal)
va DAP (Delivered at Place) thay thé& cho
mot s6 diéu kién thuong mai cia Incoterms
2000 nhu DAF (Delivered at Frontier), DES
(Delivered ex Ship), DEQ (Delivered ex Quay)
va DDU (Delivered Duty Unpaid). Piéu nay
din dén sb diéu kién thuong mai clia Incoterms
2010 gidm tu 13 xudng con 11 so v6i Incoterms
1990 hay Incoterms 2000.

Theo quy dinh cta hai diéu kién DAT va DAP,
viéc giao hang duge thuc hién tai mot diém giao
hang quy dinh (named destination). Trong diéu
kién DAT, nguoi ban giao hang khi diat hang
héa du6i quyén dinh doat cia ngudi mua sau khi
dé hang xudng khéi phuong tién van tai. Noi
dung nay dugc quy dinh tuong tu nhu trong diéu
kién DEQ cta Incoterm 2000. Trong khi d6, &
diéu kién DAP, ngudi ban ciing giao hang khi
dit hang héa du6i quyén dinh doat cha ngudi
mua nhung khi hang héa s&n sang dé d& xudng
khéi phuong tién van tai, tdc 13 hang héa van
con trén phuong tién van tdi. Piém nay dugc quy
dinh tuong tu nhu trong diéu kién DAF, DES va
DDU cuaa Incoterm 2000.

Céc diéu kién méi nay lam cho cdc diéu kién
DES va DEQ cda Incoterms 2000 tré nén du
thua. BGi 1€ noi giao hang quy dinh (named
terminal) trong diéu kién DAT c6 thé 14 ¢ mot
cdng nao dé va vi vay DAT cé thé dugc 4p dung
trong nhitng trudng hgp ma diéu kién DEQ cia
Incoterms 2000 dugc st dung truge kia. Cing
tuong tu nhu thé, phuong tién ché hang dén
(arriving vehicle) trong diéu kién DAP c6 thé
la tau va di€m dén quy dinh c6 thé la cdng.
Vi viy DAP cia Incoterms 2010 hoan toan cé
thé thay thé& cho DES ctia Incoterms 2000. Véi
DAT va DAP, ngudi ban chiu t4t cd cdc chi phi
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(tru cdc chi phi lién quan téi thong quan nhéip
kh&u, néu c6) va céc rii ro lién quan trong qud
trinh dua hang héa dén diém dén quy dinh.

Su thay déi & mét sé nghia vu cia nguoi
ban va nguoi mua trong Incoterms 2010

Vé tén goi clia cdc nghia vu, Incoterms 2000 va
Incoterms 2010 c6 su khdc nhau & cdc nghia vu
Al -B1, A2 - B2, A8 - B8 va A10 - B10.

Thi nhdt, cic quy dinh trong nghia vu Al &
cac diéu kién cta Incoterms 2010 co ban la
khong khéc véi nghia vu Al trong cdc diéu kién
cia Incoterms 2000. Ngudi ban van dugc yéu
c4u phdi cung cap hang héa va héa don thuong
mai theo cdc quy dinh cia hgp déng va cung
c4p moi bang chiing vé viéc dé6 néu hop déng
yéu cAu. Mat khéc, nghia vu A1 trong Incoterms
2000 quy dinh ngudi b4an néu duge yéu ciu, phai
cung cdp “thong diép dién ti tuong duong”
(equivalent electronic message), loai ching tu
nay dugc hiéu 1a thay thé cho héa don thuong
mai. Trong khi dé6, nghia vu Al trong Incoterms
2010 quy dinh, ngudi ban c6 thé yéu ciu cung
c4p bat ctf loai ching tif nao thudc trach nhiém
cia ngudi ban tif nghia vu Al cho d&n A10 §
dang ching tir dién ta.

Cing tuong tu nhu vay véi Incoterms 2010,
nghia vu B1 quy dinh ngudi mua van c6 nghia
vu thanh todn tién hang cho ngudi ban nhu
G cdc nghia vu Bl trong Incoterms 2000. Tuy
nhién, nghia vu B1 ctia Incoterms 2010 c6 bd
sung quy dinh vé trudng hop néu cdc bén théa
thuan hoidc theo t4p qudn thi bat ky ching tu
nao dugc néu trong cdc nghia vu tir B1 dén B10
c6 thé 1a ching tir ¢ dang dién tu.

Thé hai, tén goi cia cdc nghia vu A8 (giao
ching tir) va B8 (bang ching giao hang) trong
cdc diéu kién thuong mai ctia Incoterms 2010
dugc dit lai mot cdch ngin gon so v6i A8 (bing
ching giao hang, ching ti van tai hodc thong
diép dién ti tuong duong) va B8 (bing ching
giao hang, ching tir vin tdi hodc théng diép
dién ti tuong duong) clta cdc diéu kién thuong
mai trong Incoterms 2000. Ngoai tri viéc loai
bd cdc vi du vé chiing tir van tdi 6 mot s6 nghia
vu A8 trong Incoterms 2000 thi mot cach co
ban, cdc quy dinh & cdc nghia vu A8 va B8
trong Incoterms 2010 khong thay d6i so véi cac
nghia vu A8 va B8 trong Incoterms 2000.

Thw ba, k& tir sau su kién 11/9/2001, nguvi ta
bat ddu quan ngai vé an ninh trong van tai
hang héa nén hang héa c6 thé dugc yéu cau
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phai qua cac kiém tra dé cho thay ching khong de
doa dén tinh mang hoic tai san. Ngay 1/3 /2003,
Hoa Ky da thanh 1ap co quan Hai quan va Phong
vé Bién giéi Hoa Ky (U.S. Customs and Border
Protection, goi tat 14 CBP) thuoc Bo An ninh Nai
dia. CBP da dua ra chuong trinh “D6i tac hai quan
- thuong mai chong khing bd” (Customs-Trade
Partnership Against Terrorism, goi tit 13 C-TPAT)
va C-TPAT dugc biét dén nhu 1a “mot sang kién
Chinh pht - doanh nghiép dé xiay dung moi
quan hé hgp tdc nhim cling c¢6 va cii tién chudi
cung dng toan cAu néi chung va an ninh bién
gidi Hoa Ky” (CBP, 2007). Bén canh do, CBP
cing dua ra mot s6 quy dinh lién quan t6i an
ninh hang héa nhu ‘Sdng kién an ninh van tai
container’ (CBP, 2006). Trong khi d6 & chau Au,
EC da b6 sung ndi dung vé an toan va an ninh
trong Luat H&i quan ctGa khoi nay. Theo d6, tu
ngay 1/7/2009, cdc dif liéu vé an ninh phai dugc
cung cap truéc khi hang roi di hay dén mot diém
trong dia gi6i hai quan cia Cong dong chau Au
(EC, 2009). Nhin chung, mot s6 qudc gia da cé
su phén biét gitta tha tuc hai quan va tha tuc an
ninh hang héa trong thu tuc théng quan. Chinh
vi vay, trong Incoterms 2010, ICC da c6 dé cap
dén su phan biét nay trong cac nghia vu A2 - B2
va A10 - B10. O nghia vu A2 (gidy phép, su cho
phép, gidy phép an ninh va thia tuc khéc) cia
diéu kién EXW, nguoi ban duge quy dinh bd
sung nghia vu “Khi c6 thé, ngudi ban theo yéu
c4u cla ngudi mua, do ngudi mua chiu rdi ro va
chi phi, phéi cung cap bat ky thong tin nao khi
nguoi ban con dinh doat hang héa ma dugc yéu
ciau cho thi tuc an ninh cta hang héa” (ICC,
2010). Ngoai ra, trong truong hgp nguoi mua
c6 yéu cAu thi theo nghia vu A10 cta cac diéu
kién thuong mai trong Incoterms 2010 “Nguoi
ban khi c6 thé, trong thoi gian hop ly phai cung
c4p hodc gitp d6 ngudi mua, theo yéu cau cla
nguoi mua va do ngudi mua chiu rai ro va chi
phi 14y bat ci ching tir va thong tin ndo, bao
gdbm cdc thong tin lién quan vé an ninh hang
héa ma ngudi mua can dé nhap khau hang héa
va/hodc d€ dua hang héa dén noi dén cudi cung”
(ICC, 2010).

Trong khi dé, cdc nghia vu A10 cia cdc diéu
kién thuong mai quéc t& (ttt EXW cho dén DDU)
trong Incoterms 2000 chi quy dinh ring “Ngudi
ban phai theo yéu cau cia ngudi mua va do
nguoi mua chiu rGi ro va chi phi, giip nguvi
mua dé 14y cdc ching tir hodc thong diép dién ti
tuong duong (ngoai cdc ching tif néu ¢ diéu A8)
dugc ky phat hodc truyén di tai nude gii hang
va/hodc nuéc xuidt xd ma ngudi mua can cé dé
nhap khau hang héa” (ICC, 1999). Mit khdc,
quy dinh vé viéc ngudi ban cung cdp “thong diép
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dién t tuong duong” da dugce ra khoéi nghia vu
A10 (cua Incoterms 2000) va duge thém vao
nghia vu Al (cta Incoterms 2010).

Mot diém mdi cling xudt hién tai cdc nghia vu
B10 trong Incoterms 2010 la nguti mua dugc
yéu cau: (i) Trong thoi gian hgp ly phai thong
béo cho ngudi ban bat ci yéu cau nao vé thong
tin an ninh d€ ngudi ban cé thé ddp ung phu
hgp v6i quy dinh & A10; (ii) Theo yéu ciu cua
ngudi bdn va do nguoi ban chiu rdi do va phi
ton, khi c6 thé trong thoi gian hgp ly nguoi
mua phdi cung cap hoic gitp nguvi ban 14y bat
ky chiing tir hodc thong tin nao, bao gém ca céc
thong tin lién quan t6i an ninh ma ngusi ban
cdn dén trong qud trinh van tai va xuat kh&u
hang héa va khi van tai hang héa di qua bat ci
nudGe nao (ICC, 2010).

Thi tu, cac nghia vu Al0 trong Incoterms
2010 khéng con quy dinh nguti ban phai cung
cdp thong tin can thiét dé mua bdo hiém khi
ngudi mua yéu cAu nhu quy dinh trong céc nghia
vu A10 & cac diéu kién thuong mai quéc t& cla
Incoterms 2000.

Incoterms 2010 va viéc ap dung tai Viét Nam
Trong khuon khd bai viét nay, nguvi viét sé néu
ra mot s6 diém luu ¥ khi cdc nha xuédt kh4u, nhap
khau & Viét Nam muén dp dung cdc diéu kién

Incoterms quen thudoc nhu FOB, CFR va CIF.

Diéu ki¢n FOB

FOB cua Incoterms 2010 ciing ¢6 quy dinh tuong
tu nhu FOB cia Incoterms 2000 vé viéc ngudi
ban khéng c6 nghia vu ky két hop dong chuyén
ché (d6i véi ngudi mua). Bén canh d6, FOB cta




Incoterms 2010 chi ré ring néu ngudi mua yéu
cau hodc néu do quy dinh cta tap quén thuong
mai va ngudi mua khong dua ra mot huéng dan
nao cho ngudi ban ding thoi han thi nguoi ban
c6 thé ky két hop dong chuyén ché theo cac diéu
kién thong thudng v6i rdi ro va phi tén do ngudi
mua chiu. Tuy nhién, ngudi ban ciing c6 thé tir
chdi ky két mot hop dong chuyén ché nhu vay
nhung anh ta phdi ngay lap tic thong bdo cho
nguoi mua.

Vé hgp déng bdo hiém, ci hai diéu kién FOB
trong hai 4n ban nay déu quy dinh nguoi ban
khong c6 nghia vu ky két loai hop déng nay
nhung ngudi ban van con nghia vu phai cung cdp
thong tin ma ngudi mua can dén trong viéc mua
bdo hiém cho hang héa. Su khac nhau ndm & chd
nghia vu nay dugc quy dinh & A10 ctia FOB trong
Incoterms 2000, con v6i FOB trong Incoterms
2010 nghia vu nay dugc quy dinh & A3 va cing
néu rd ngudi mua phai chiu céc rii ro va phi tén
lién quan t6i viéc cung cap cac thong tin ay.

Nghia vu giao hang cla ngudi bdan (A4), trong
FOB caa Incoterms 2000 dugc quy dinh kh&
ngin gon “Ngudi ban phadi giao hang lén tau
do ngudi mua chi dinh tai cdng béc hang quy
dinh, theo tap quan thong thudng cua cdng, vao
ngay hodc trong thoi han quy dinh” (ICC, 1999).
Ngudi ban phéi giao hang bang cach duy nhat
la giao 1én tau. Quy dinh nhu vdy khong phu
hgp trong truong hop nguoi ban la nguoi trung
gian, anh ta mua hang va ban lai cho nguoi
mua. Trong khi dé, véi FOB cua Incoterms 2010
ngudi ban dugc quy dinh phai giao hang hoic
bang cach giao hang 1én con tau do ngudi mua
chi dinh tai diém boc hang (néu c6) tai cang giao
hang quy dinh hoic bing cdch mua hang héa
sé (hodc da) dugc giao (procuring the goods so
delivered). Trong ca hai trudng hop nay, ngudvi
ban phai giao hang vao ngay théa thuin hoic
trong thoi han théa thuin va giao hang theo tap
quén cua cang giao hang. Trudng hgp ngudi mua
khong cho biét diém boc hang cu thé thi nguoi
ban c6 thé chon diém boc hang trong pham vi
cang giao hang theo cach phu hgp nhat cho muc
dich giao hang. Nhu vay so vdi 4n ban Incoterms
2000 thi A4 trong FOB cia Incoterms 2010 da
b6 sung thém mot hanh dong ma bing cach dé
nguoi ban cling dugc xem la hoan thanh nghia vu
giao hang. Hanh d6ng d6 chinh la viéc nguoi ban
c6 thé giao hang cho ngudi mua biang cach mua
hang héa dugc giao cho nguti mua ti moét nguoi
nao d6. ICC ¢6 gidi thich trong Incoterms 2010
vé trudng hgp nay. V6i trudng hop mua ban theo
chudi (string sales), ngudi ban ma & gitta chudi
mua bén thi anh ta khong thé thuc hién nghia
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vu giao hang clia minh bang c4ch giao hang truc
ti€p cho ngudi chuyén ché (hay giao hang lén tau
hay 1én phuong tién), vi diéu nay dugc thuc
hién béi ngudi ban dau tién trong chudi mua
ban; thay vao d6 ngudi ban thuc hién nghia
vu giao hang clia minh bing cdch “mua hang
héa sé (hodc dd) dugce giao” (procuring goods
shipped/delivered) cho nguéi mua. Giao dich
nhu vdy rat phé bién trong mua bdn hang
nguyén liéu. N6i mot cdch ngidn gon thi FOB
cia Incoterms 2010 c6 thé dugc d4p dung mot
cdach phu hgp cho cdc giao dich ma ¢ dé ngudsi
ban la ngudi trung gian, anh ta khong cé diéu
kién giao hang 1én tau.

Vé viéc chuyén rii ro tif ngusi ban sang ngudi
mua, A5 trong FOB cua Incoterms 2010 cé
quy dinh ré ngudi bdn chuyén ridi ro sang
ngudi mua khi hang héa dugc giao 1én tau
déi véi trusng hop ngudsi ban cé diéu kién
giao hang 1én tau. Piéu nay c6 nghia FOB
cia Incoterms 2010 khong xem lan can tau la
diém chuyén ridi ro ma thay vao d6 la cidn cd
vao thoi diém va dia diém ma hang héa dugc
giao 1én tau.

Vé nghia vu théng bdo cho ngudi mua (A7),
cd FOB cia Incoterms 2010 14n FOB cua
Incoterms 2000 déu quy dinh ring ngudi ban
phdi thong bdo day dd cho ngudi mua vé viéc
hang héa dd dugc giao phu hop véi A4 (nghia
vu giao hang). Tuy nhién, FOB cua Incoterms
2010 con b6 sung nghia vu théng bdo cia
ngudi bdan cho ngudi mua trong trudng hgp
tau khéng nhdn hang trong thoi gian thda
thuian. P4y cé thé 1a diém ma cdc nha xuit
kh4u Viét Nam it chd y dén khi 4p dung diéu
kién FOB mdi.

Vé co bdn cdc quy dinh tai A9 (kiém tra -
bao bi déng géi - ky ma hiéu) trong FOB cia
Incoterms 2010 gadn giéng v6i nghia vu nay
trong FOB cda Incoterms 2000, ngoai tri viéc
néi ré thém rang ngudi ban phdi trd cdc chi
phi cho viéc ki€m tra hang héa trudc khi giao
hang (pre-shipment inspection) mang tinh
bét budc do nude xudt khiu yéu cau.

Ngoai ra FOB khong phdi la diéu kién thuong
mai thich hgp khi ngudi ban khong cé diéu
kién giao hang 1én tau, nhat la truong hop
hang héa dugc déng trong cdc container. FCA
nén dugce st dung thay cho FOB trong nhiing
truong hgp nhu viy...

(Moi déc gid xem tiép ky sau)
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