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GIAN LAN TRONG GIAO DICH TiN DUNG CHUNG TU
MOT SO TIEP CAN PHAP LY

ThS. Nguyén Xuén Dao
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Toém tit: Nguyeén tdc doc lap cia thu tin dung (Letter of Credit — L/ C), duoc hiéu ring mot
ngan hang phat hanh (NHPH) cé trach nhiém thanh todn truéc mét xudt trinh phu hop véi
cdc diéu khodn ciia L/ C. Tuy nhién, thuc tién ctia hoat dong tai tro thuong mai cho théy cé
truong hop cdc toa dn vén can thiép vao nguyén tdc dé bang cdach ra léenh ngdn cdn nghia
vu thanh todén theo L/C cia NHPH. Trong moi truong phdp ly toan cdu, hién tén tai cdc
cach tiép can khdc nhau vé vén dé nay. UCP 600 quy dinh cdc ngdn hang chiu trdach nhiem
can ct vao ching tu. Luat Anh thi giéi han truong hop loai trit nghia vu thanh todn doéi véi
hanh vi gian lan vé ching tit. Trong khi d6, Luat Hoa Ky va Quy tdc xét xit tranh chdp vé
tin dung thu ciia Trung Quéc déu mé réong dén cd cdc gian lgn trong giao dich co sé, bén
canh cdc gian lgn vé chiing tit. Nhiing diém then chot nay c6 y nghia quan trong doéi véi cdc
ngan hang dén ti nhiing nudc cé hé thong phdp ludt kém hoan chinh hodc ho tuyét doi dé
cao nguyén tdc doc lap cia L/C.

Tw khéa: Thu tin dung (Letter of Credit — L/C); ngdn hang phdt hanh; nguyén tdc

doc ldp cia L/C; truong hop loai tri thanh todn do gian ldn, la ddo.

Gidi thiéu

Khio sat toan cAu vé thuong mai va tai chinh
nim 2012 ctia Phong Thuong mai Quéc t& (ICC)
da nhan dugc phan hdi tir 229 ngan hang ¢ 110
quoc gia trén thé gidi, trong d6 c6 Viéet Nam.
Két qua cudc khdo sat nay cho thiy c6 26%
phan hoi ghi nhan vé su gia ting s6 lénh toa 4n
diing viéc thanh todn ddi véi cdc cam két thanh
todn ciia ngan hang trong céc giao dich tin dung
ching tit (GDTDCT) (ICC, 2012). Van dé nhu
vay da gay ra cdc tranh cdi tiu nhiéu phia vé
tinh doc 14ap cta L/C, trach nhiém cia NHPH va
truong hgp loai trir trach nhiém thanh toan do
gian 14n, lita ddo. Bai viét nay tap trung vao cac
phan tich mang tinh so sdnh gitta mot s6 nguon
phap ly do6i véi cac truong hop loai trir do gian
1an, lira ddo.

Tinh ddc lap cua L/C la gi?

L/C theo cidch hiéu phd quat nhit, 1a cam két
thanh toan cia ngan hang d6i véi xuat trinh (cac

chiing ti) phit hop véi cac diéu khoan va diéu kién
clia cam két d6. Pay ciing chinh 14 nguyén tac doc
lap cha L/C, theo d6 L/C doc lap d6i v6i hgp dong
mua ban hay giao dich ma dua trén dé L/C da xuat
hién. Nhu 1a hé qua tat yéu cia nguyén tac nay,
c4dc ngan hang chi hanh dong va dua ra cac quyét
dinh dua trén ching tir chi khong phai dua trén
hang héa, dich vu hay giao dich ma cac ching tu
d6 c6 lién quan. Nguoi ban (nguoi thu huéng) duoc
cam két thanh toan tit NHPH véi diéu kién anh ta
xuit trinh cdc ching tit phu hgp. Con ngan hang,
sau khi kiém tra va suy xét, c6 thé quyét dinh
chdp nhan hay tir chdi c4c ching tir (vi cac bat hop
18). Cac quyét dinh nhu vay khong phu thude vao
ngudi mua (nguvi dé nghi mé L/C).

Tinh chat doc 1ap cha L/C dugc quy dinh rd tai
Diéu 4 (a) cia UCP 600 nhu sau: “A credit by its
nature is separate transaction from the sale or
other contract on which it may be based. Banks
are in no way concerned with or bound by such
contract even if any reference whatsoever to it
is included in the credit.
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Consequently, the undertaking of a bank to honour,
to negotiate or to fulfil any other obligation under
the credit, is not subject to claims or defences by the
applicant resulting from his relationships with the
issuing bank or the beneficiary” (ICC, 2006).

(Tam dich: Mot L/C, vé ban chat la giao dich
riéng biét déi véi hop dong mua ban ho#c hop
dong khac ma dua trén dé L/C dugc hinh thanh.
Cac ngan hang khong lién quan hoac bi rang budc
b&i hop dong nhu vay ngay ca khi L/C c6 bat ci
dan chiéu nao t6i hop dong do).

Do vay, cam két cla mdt ngin hang nhim
thanh todn, chiét khau hozc thuc hién nghia vu
nao dé theo quy dinh ctia L/C khong tuy thudc
vao cdc khi€u nai ho#c cdc bién ho ctia nguoi
mé (von) phat sinh tif cdc moéi quan hé cia anh
ta v6i NHPH hoéc nguti thu hudng).

DPiéu 5 ctia UCP 600 ti€p tuc lam rd hon tinh
doc lap cua L/C vé6i nodoi dung: “Banks deal
with documents and not with goods, services
or performance to which the documents may

relate” (ICC, 2006).

(Tam dich: Cac ngan hang giao dich bang chiing
tir, chit khong giao dich bing hang héa, dich vu
hoéc thuc hién khdc ma cédc ching tit d6 c6 thé
lién quan).

Nguyén tic doc 14p nay dugc chdp nhan phd
bién trén thé& gi6i, song vin c6 nhiing truong
hop toa 4n phan quyét NHPH khong cé trach
nhiém thanh toan do nguoi ban duge cho la da
khong thuc hién nghia vu nao d6 theo quy dinh
ctia hgp dong mua ban. Mot s6 y kién 1ap luan
ring diém ma&u chot cia mot GDTDCT 1a néu
ngudi thu huéng (ngudi ban) dap tng cac diéu
kién cia L/C (cu thé 1a xuat trinh cdc ching tu
phu hop) thi anh ta phdi dugc thanh toan bat
chap bat ky tranh chdp nao c6 thé xdy ra lién
quan dén nghia vu giao hang dén ngudi mua.
Phuong thic thanh todan tin dung ching ti véi
dac diém trén dugc chinh cac bén tham gia hop
dong lua chon, chinh ngudi mua da tim hiéu
va chon ngudi ban dé giao két hop déong. Do

d6, theo ho thi cac phdn quyét toa 4n nhu trén
rd rang 1a thi€u chinh xdc. VAy nén ching cac
NHPH phai luén ludon bam sat nguyén tac doc
lap cbia L/C va thuc hién trach nhiém thanh
toan d6i v6i nguoi thu huéng?

Truong hop loai tri trach nhiém thanh
toan do gian lan, lwva dao

Trong GDTDCT bén canh nguyén tic doc lap ciing
ton tai truong hop loai trif trach nhiém thanh toan
do gian lan, lta ddo (sau day xin goi van tit la
truong hop loai tri). Tuy nhién, trong moi truong
phap 1y toan cau hién giv cing khong c¢6 su phan
biét rd rang giita gian 1an thé hién trén ching tur
va gian 1an trong giao dich co sé. Trong boi canh
nhu vay, bai viét nay trinh bay cic quy dinh lién
quan dén gian lan, lta ddo trong GDTDCT cta
mot s6 hé thong phap 1y hoic c¢6 tinh phap 1y c6
anh huéng dang ké trén thé giéi nhu Quy tic va
thuc hanh théng nhit Tin dung ching tit (UCP
600), diéu luat s¢ 5 ctia Luat Thuong mai Thong
nhat Hoa Ky (UCC), mot s6 4n 1& cla Anh, Quy
tac xét xif tranh chap L/C ctia Cong hoa Nhan dan
Trung Hoa (PRC L/C).

Truong hop loai triv duoc dé cap nhu thé
nao trong UCP 600?

Cac biéu 7(c), 8(c), 12(b) va 34 cua UCP 600
c6 céc quy dinh lién quan dén van dé gian lan
nhung chi dé cap 6 géc do trach nhiém cta céc
ngin hang. Mot cach ré rang va mac nhién cac
diéu nay han ché& trach nhiém cta cidc ngan
hang trong viéc kiém tra thong tin trén céc
ching tir chit khong chiu trach nhiém déi véi
tinh hop 1é, tinh xdc thuc cia ching tir xét vé
mit ngudn goc, vé noi dung hay thong tin khai
bao trén ching tir hodc vé hanh dong cia bat ky
nguoi nao phat hanh cac ching tu do.

Cu thé Diéu 34, UCP 600 quy dinh: “A bank
assumes no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or
legal effect of any document, or for the general or
particular conditions stipulated in a document or
superimposed thereon...” (ICC, 2006).
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(Tam dich: Ngan hang khong c6 nghia vu va trach
nhiém d6i v6i hinh thte, su hoan bi, tinh chinh
xéc, tinh chan thue, su gid mao hoéc hiéu luc phap
Iy cta bat c ching tir ndo ho#c ddi véi cac diéu
kién chung ho#c diéu kién riéng quy dinh trong
chiing tir hodc ghi thém vao ching tu..).

Theo Muc b ctia Piéu 12 UCP 600, mdt ngan hang
dugc chi dinh chap nhan hoi phiéu hoic thuc hién
mot cam két tra sau c6 quyén tra truée hodc mua
héi phiéu da duge chdp nhan hoidc mot cam két
thanh to4n tra tién sau béi ngan hang dugc chi
dinh d6. Trong thuc tién, cum tir tra trudc hoic
mua vira dé cap phd bién dugc goi 1a “chiét khau”.

Ciing nhit quan véi Muc b Diéu 12, Muc ¢ cha
biéu 7 UCP 600 x4c dinh nghia vu hoan tra cia
NHPH d6i v6i ngan hang dugc chi dinh nhu sau:
“An issuing bank undertakes to reimburse a
nominated bank that has honoured or negotiated
a complying presentation and forwarded the
documents to the issuing bank. Reimbursement
for the amount of a complying presentation
under a credit available by acceptance or
deferred payment is due at maturity, whether
or not the nominated bank prepaid or purchased
before maturity. An issuing banks undertaking
to reimburse a nominated bank is independent
of the issuing banks undertaking to the
beneficiary” (ICC, 2006).

(Tam dich: NHPH cam k&t hoan tra cho modt ngan
hang dugc chi dinh da thanh toan hoac thuong
lugng mot xuat trinh phti hgp va da chuyén ching
tir dén NHPH. Viéc hoan tra so6 tién cha bd ching
tir xuAt trinh phtt hgp theo mot tin dung c6 gia tri
thanh toan bang chap nhan hoic thanh toan sau
dugc thuc hién vao lac d4o han, cho du ngdn hang
duoc chi dinh da tra tién hodc da mua truéc han
hay khong. Cam két cia NHPH hoan tra tién cho
ngan hang dugc chi dinh doc 1ap véi cam két cua
NHPH d6i v6i nguoi thu hudng).

Tir d6 c6 thé suy ludn ra ring cdc ngan hang
khong c6 trach nhiém d6i véi tinh khong chan
thuc cda ching tir. Cac diéu nay ctia UCP 600
chi nham bdo vé cdc ngan hang trong trudng

hop gian 14n. Tuy nhién tU mot géc dé6 khac, cac
diéu nay khong hitu hiéu trong viéc xi 1y cac
van dé do gian lan, lia ddo gay ra trong giao
dich L/C. Viéc cdc ngan hang khong chiu trach
nhiém vé tinh chinh x4c va tinh chan thuc cia
cac ching tu da cho (nhiing) nguoi gian lan co

2

hoi “hoan hdo” dé gian lan. T4t cd viéc anh ta
can lam la chuédn bi bo ching tir hoan hao, phu
hgp v6i cac diéu khodn cta L/C va xuidt trinh
ching cho cac ngan hang. Theo UCP 600, sau
khi xem xét bo ching tif va néu thdy ching
phu hop thi viéc trude tién cdc ngdn hang phai
lam 1a thanh toan. Ho khong phai quan tam té6i
tinh chan thuc c@a ching tir. Tém lai, c6 thé néi
ring UCP 600 hau nhu khong c6 quy dinh nao
dé ngan chin gian lan, lia dao.

Xac dinh truong hop logi trw trong phap
luat cia Anh

C4c toa an Anh l1an dAu tién xem xét dén ban chat
va muc d6 caa trudng hop loai trir 1a trong vu giira
Mallas and Another véi British Imex Industries
Ltd. Quan toa Jenkins xét xi vu nay da nhin
manh rang nghia vu thanh to4n cla ngan hang
trong GDTDCT la khong hity ngang bat ké bat ky
tranh chap nao gilfa ngudi mua va ngudi ban va
toa an khong nén can thiép vao giao dich thuong
mai. Do viy ma mot tranh chap vé chat luong
hang héa (nhu trong vu nay) khong thé dugc vién
din dén nhu la trudng hop loai trir. Van dé truong
hgp loai trit khong duge dé cap mai cho t6i cac
vu R.D. Harbottle Ltd v6i National Westminster
Bank Ltd va Edward Owen Engineering Ltd véi
Barclays Bank International Ltd.

Trong vu Harbottle (Monteiro va Harle, 2007),
quan toa Kerr 1ap lai tAm quan trong cda céc
GDTDCT va bay té6 quan diém ring cdc toa an
chi nén can thiép trong truong hgp loai trur khi
¢6 cac gian lan/lita ddo da hinh thanh. Ong
cho ring ngudi mua phai chiu cdc rai ro ngoai
cac diéu kién/diéu khodn cta L/C va céc tda an
khong lién d6i téi cac khiéu nai ctia ngudi mua
doi v6i nguoi ban lita ddo ma anh ta da chon dé
giao dich. Vu nay thé hién r6 quan diém cla toa
4n vé stic manh cia nguyén tac doc lap caa L/C
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v6i giao dich co s va cho thay cac toa an khong
sdn sang can thiép vao cac giao dich thuc té.

Trong khi dé, quan toa Denning trong vu Edward
Owen Engineering lai xac dinh truong hgp loai
trir nhu sau: “The bank ought not to pay under
the credit if it knows that the documents are
forged or that the request for payment is made
fraudulently in circumstances when there is no
right to payment” (Monteiro va Harle, 2007).

(Tam dich: Ngan hang khong dugc thanh toan
(cho nguoi thu huéng) néu ngan hang dé biét
rang cac ching tir bi gid mao hoic biét ring yéu
ciu thanh todn mang tinh lita ddo/khong trung
thuc trong hoan cidnh ma ngin hang khong c¢é
quyén thanh toén).

Luan diém nay da xdc dinh mot cich ré rang
ngan hang cé quyén ti chéi thanh toan khi: (i)
Céc chiing tir gian 1an ho#c gid mao; (ii) Yéu cau
thanh todn mang tinh gian 1an gén lién véi giao
dich co s6. Truong hgp loai trir da duge xdc dinh
rong hon “trong nhiing truéng hgp (ngan hang)
khong c6 quyén thanh toan” (In circumstances
where there is no right to payment). Cach xac
dinh mé rong nhu vay da lam suy y&u nguyén
tdc doc 1ap ctia L/C vi n6 lam cho céic quy dinh
trong hgp dong mua ban giita ngudi dé nghi mé
L/C va nguoi thu huéng tré nén lién quan dén
GDTDCT von 1a loai giao dich ma trong mot s6
trudng hop dugc tdach riéng véi cdc théa thudn
thuong mai.

Vu tiéu bi€u & Anh lién quan dén trudong
hop loai tru 1a vu United City Merchants véi
Royal Bank of Canada. Trong vu nay quan toa
Diplock cho ring: “To this general statement of
principle of independence as to the contractual
obligations of the confirming bank to the
seller, there is one exception: that is, where
the seller, for the purpose of drawing on the
credit, fraudulently presents to the confirming
bank documents that contain, expressly or by
implication, material representations of fact
that to his knowledge are untrue” (Monteiro va
Harle, 2007).

(Tam dich: D&i v6i nhan xét chung nay vé nguyén
tac doc lap (cta L/C), vé nghia vu (thanh toan) clia
ngan hang xac nhan déi véi nguvi ban c6 mot loai
trir: d6 14, khi nguoi ban, vi muc dich thanh toan,
xudt trinh mot cach gian 1an dén ngan hang xéc
nhan céc ching ti chida dung, mot cach ro rang
ho#c tiém 4n, cac xuat trinh ma d6i véi hiéu biét
cta anh ta la khong c6 that).

Nhu vay, Diplock da xac dinh rang trudng hop
loai trur trach nhiém thanh toan trong giao dich
L/C dugc gi6i han 6 cédc truong hop gian lan hoic
céc xuit trinh ma nguoi thu hudng biét 1a khong
trung thuc.

Cac quy dinh lién quan cua Ludat Thuong
mai Théng nhdt cia Hoa Ky

Diéu 5 ctia Luat Thuong mai Thong nhat (stia
d6i nam 1995) cia Hoa Ky, cu thé 1a tai phan
5-109 cta diéu nay, da quy dinh rang khi (hanh
vi) gian 1an bi phat hién thi mét GDTDCT cé
thé bi pha v& theo hai cdch kh4c nhau: (i) Do su
tit choi thanh toan cia NHPH d6i véi mot xuat
trinh; (ii) Do ngudi dé nghi mé L/C y&u cAu mot
tdoa 4n ra lénh ding thanh todn hodc ngin cdm
xudt trinh c6 gian 1an (Gao va Buckley, 2002).

Bén canh d6, cac quy dinh nay ciing da gép phan
gidi quyét cac van dé von gy tranh cii trude day
trong viéc ap dung quy tic ap dung trudng hop
loai trit. D6 chinh 14 tiéu chuidn dé danh gi4 hanh
vi gian 1an. Can ci vao phan 5-109 cta Diéu 5,
diéu kién dé ap dung quy tic trudng hop loai tru
do gian lan chinh la gian 14n phéai la gian lan
ching tu (American Law Institute va National
Conference of Commissioners on Uniform State
Laws, 2001).

Ngoai ra, cac quy dinh nay ciing xac dinh bon bén
c6 thé dugc mién trach nhiém do 4p dung quy
tac trudng hop loai trit. Bén bén nay bao gom:
(i) Nguoi duge chi dinh thanh toan/tra tién bing
thién chi va khong nhan ra gian lan; (ii) Nguoi
xdc nhan thanh toan cho xdc nhén cia anh ta
bang thién chi; (iii) Ngudi cAm héi phiéu doi tién
theo L/C ma hoi phiéu da dugc chap nhan béi
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nguti phat hanh (L/C) ho&c nguoti duge chi dinh;
(iv) Nguoi duge iy quyen vé nghia vu thanh toan
sau cla ngudi phat hanh (IL/C) hodc cua nguovi
dugc chi dinh va khong nhan biét dugc su gia mao
hoéc gian 14an ching tu sau khi nghia vu (thanh
toan d6) dugce chiu trach nhiém béi nguoi phat
hanh hoic nguoi dugc chi dinh.

So v6i Diéu 5 cii ctia UCC trude day (1957), thi
viéc xdc dinh tat cd bon bén nay c6 thé duogc
mién trach nhiém 14 mot bu6c tién dang ké cha
diéu 5, UCC stia d6i. Béi vi Diéu 5 cii chi thia
nhén chi mot trong boén bén 1a ¢6 thé dugc mién
trach nhiém trong truong hgp loai tru.

Truong hop logi trit trong Quy tdc xét xi
tranh chdp vé tin dung thu cia Trung Quéc

Nguon luat hién hanh co ban diéu chinh giao dich
L/C & Trung Qudc 1a Quy tic xét xi tranh chap
L/C cta Cong hoa Nhan dan Trung Hoa (Credit
Dispute Cases) sau day goi tat 1a PRC L/C. Nguon
phap 1y nay c6 hiéu luc tir ngay 01/01/2006 dugc
sit dung dé gidi quyét cac tranh chip trong giao
dich L/C. Céc Diéu 8, 9 va 10 cia PRC L/C bao
gdm nhiing quy dinh cha y&u lién quan dén céc
truong hop loai trir do gian 1an.

biéu 8 cia PRC L/C dugc soan thdo dua trén
cidc nguyén tic va cdc yéu to cdu thanh hanh
vi gian 14an dan su trong Céc nguyén tic chung
cia Luat Dan su cia nuéec Cong hoa Nhan dan
Trung Hoa (General Principles of the Civil Law
of the Peoples Public of China) va né ciing tham
chiéu t6i céc truong hop loai trir trong hé thong
luat 4n 1 cua cdc nude khéc.

Theo Diéu 8 (Ruigiao, 2009), céc truong hop sau
dugc xem c4u thanh (hanh vi) gian 1an trong
giao dich L/C: (i) Nguoi thu huéng lam giad mao
ho#ic dua thong tin sai léch vao bat ky chiing
tir xudt trinh nao; (ii) Nguoi thu hudng, c6 y d6
lua gat, khéng giao hang hodc giao hang héa
khong c6 gia tri; (iii) Ngudi thu huéng, Am muu
thong dong véi nguvi dé nghi mé L/C hoic véi
bat ky (cac) bén thi ba nao, xuit trinh ching tir
trong khi khong c6 giao dich thuc t&€ nao xay ra;

(iv) Céc truong hgp khéac lién quan dén hanh vi
gian lan/lira ddo theo mot L/C.

Nhin chung, Diéu 8 d4 mang dén mot cich
tiép can rong khi cdc gian 1an cé y lién quan
t6i hang héa (tuc giao dich co s6) ré rang ducgc
xem la trudng hop gian 14n cta giao dich L/C.
Cach ti€p can nay tuong dong véi Piéu 5, UCC
cia Hoa Ky. Theo Hashim va Othman (2011)
thi tiéu chudn vé gian 14n theo quy dinh cta
PRC L/C ¢6 ngit cdnh khéa rong khi cum tir “giao
hang khong c6 gis tri” c6 thé dugc hiéu la “hang
duge giao khac (biét) hodc kém phdm chat téi
mic ching hau nhu khéng cé gié tri trong giao
dich L/C lién quan”. Do vay, theo luat Trung
Quéc cac truong hop nhu hang giao khong cé
ch4t lugng (khong phu hgp vé mat phdm chat)
ho#c thiéu hut vé s6 lugng khong thé dugc xem
13 trudng hop loai tri. Bén canh d6, Diéu 8
quy dinh qui todng quat véi cum tir truong hop
khac (other circumstances), cach quy dinh nhu
thé& nay gép phan lam cho Diéu 8 c6 thé gay ra
su nhap nhing, mo hd trong viéc xdc dinh céc
truong hop gian lan.

Tai Piéu 9 cia PRC L/C, nguvi dé nghi mé L/C,
NHPH hoéc cdc bén cé lién quan cé thé yéu ciu
mot toa 4n nhan dan c6 thdm quyén ra lénh
dinh chi viéc thanh todn theo mot L/C néu ho
thay riang cac trudng hop néu ¢ DPiéu 8 xay ra
va gy ra cac ton that khong thé dén bu dugc
d6i v6i ho (Ruigiao, 2009).

Trong cac truong hgp loai trir duge xac dinh,
cac ngian hang phai diung thuc hién nghia vu
thanh toan theo L/C. Song PRC L/C dua ra cac
loai trir ma & d6 viéc thanh toan c6 thé khong
bi ngén can néu cic NHPH, ngan hang thanh
toan, ngdn hang xdc nhin hoidc ngin hang
thuong lugng thuc hién nghia vu d6 v6i thién
chi (Hashim va Othman, 2011). Mot cach cu
thé, Piéu 10 cia PRC L/C x4c dinh bon truong
hop sau: (i) Nguoi dugc chi dinh, hoic nguoi
dugc iy quyén cia NHPH thuc hién thanh todn
bang thién chi theo cdc huéng dian cia NHPH;
(i1) NHPH hoéac nguoi dugce chi dinh hodc nguoi
dugc Gy quyén cia NHPH chdp nhan héi phiéu
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(theo L/C) bang thién chi; (iii) Ngan hang xac
nhén thuc hién thanh todn bing thién chi; (iv)
Ngan hang thuong lugng thuong lugng (L/C)
bang thién chi.

Nhu thé nao 1a thién chi (good faith)? Theo
Céc nguyén téc chung ctia Luat Dan su cta
nudc nay thi trung thuc va thién chi c6 nghia
l1a trong cdc hoat dong dan su cdc chd thé cé
nhiing quyén (dan su) phdi néi ré cdc quyén
doé 1a gi (cu thé vé tén goi), tuyét doi tuan tha
cac cam két, khong thuc hién lira ddo, khong
danh trdo hang héa cé chat lugng téi thanh
hang héa c6 chat lugng tot, khong lam tén
hai cac 1lgi ich luat dinh cia nha nudc, tap
thé€ hodic cd nhan va cin cud theo cdc quy dinh
cia luat hodc hgp déng, thuc hién cdc nghia
vu cua ho (Rou, 1989).

Két luan

Tém lai, UCP 600 khong truc tiép quy dinh vé
cac truong hop loai trir do gian 14n, lira ddo trong
giao dich co s§. Noi dung xuyén suét UCP 600
cho thay ring cic ngan hang trong GDTDCT

chi hanh déng va ¢6 trach nhiém thanh toan
dua trén ching tu chi khong chiu trach nhiém
trong cac truong hop gian lan trong giao dich
cd s6. Trong khi d6 thi PRC L/C cia Trung
Quéc kha tuong dong véi cdc quy dinh cia Luat
Thong nhat Thuong mai cia Hoa Ky trong viéc
xem gian lan trong giao dich co sG ¢6 quan hé
vGi gian 1an trong GDTDCT. C4c toa an trong
pham vi thA&m quyén ctia minh c6 thé ra lénh
yéu cdu NHPH ding thanh toan cho mot L/C.
Song PRC L/C ciing c6 thé gay ra su ling ting
cho cédc bén lién quan dén tranh chdp khi ma
ndi dung ctia Piéu 8 kh4a mo hé nhu phan tich
¢ phan trén. Con cach ti€p can ctia hé thong
ludt Anh ro rang la khac biét vi Anh thudc hé
thong thong luat (common law), dua trén cac 4n
1. Luat Anh chi han ché truong hgp gian lan
¢ pham vi cdc gian 1an vé mit ching tir, khong
bao gdm cdc gian lan lién quan dén hang héa.
Viéc nam vitng quy dinh cta c4dc hé thong luat
vé tinh doc 1ap cta L/C, trach nhiém cia NHPH
va truong hop loai tri trach nhiém thanh todan
do gian 14n, lta ddo c6 tAm quan trong ddi véi
cac ngin hang trong caic GDTDCT vdéi muc tiéu
han ché& cac rdi ro phap ly &

Tai liéu tham khao

1. American Law Institute & National Conference of Commissioners on Uniform State Laws. 2001. The Uniform

Commercial Code - Article 5. www.law.cornell.edu [ ucc /pdf/ucch.pdf.

2. Gao, X. & Buckley, R., P. (2002). The Development of the Fraud Rule in Letter of Credit Law: the Journey so far and
the Road Ahead. University of Pennsylvania Journal of International Economic Law, pp. 663-712.

3. Hashim, R., B., C. & Othman, A., A. (2011). Principle of Autonomy In Letter Of Credit (L /C) With Special Refer-

ence To Malaysian Practice. IIU Law Journal.

4. International Chamber of Commerce - ICC (2006). Uniform Customs and Practice for Documentary Credits UCP 600.

5. International Chamber of Commerce - ICC (2012). ICC Global Survey on Trade Finance 2012 - Rethinking Trade
and Finance.

6. Monteiro, F. & Harle, W. (2007). Documentary Credits: the Autonomy Principle and the Fraud Exception - A
Comparative analysis of common law approaches and suggestions for New Zealand. Auckland University Law Re-
view 2007: Volume 13.

7. Rou, T. (1989). The General Principles of Civil Law of the PRC: Its Birth, Characteristics, and Role. Law and
Comtemporary Problems, Vol 52: No. 2.

8. Ruiqiao, Z. (2009). A Comparative Study of the Fraud Exception Rule of the Letter of Credit: Proposed Amend-
ments to the Chinese Credit System. digitool.library.mcgill.ca/thesisfile87020.pdf.

m nganhang
S& 78 e Théng 9 /2012



