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D{r thdo ndy dang dirge dira ra lay y kiin nhdn ddn. 
Bdi viet ndy de cap vai trd cua Hien phdp, sir cdn thiit phdi sira ddi Hien phdp 1992; dinh 

hirdng sira ddi Hien phdp 1992 trong cdc vdn kien ciia Ddng vd phdn tich ca sd phdp ly, ca sd 
thyc tien tren ca sd cd tham khdo y kien cua Hgi nghi can bd, vien chirc Tnrdng Dgi hgc Kinh te 
qudc ddn ngdy 28/2/2013 gdp y cho Dir thdo ddi vdi mdt sd ngi dung nhir; Ldi ndi ddu; Ve che 
dg chinh tri; Vi quyin con ngirdi, quyen vd nghTa vu ca bdn ciia cdng ddn; Ve kinh te, xd hgi, vdn 
hda, gido due, khoa hgc, cdng nghe vd mdi tnrdng; Ve xdy dimg vd hodn thien Nhd nirdc phdp 
quyin XHCN Vi^t Nam; Ve hieu lire eua Hien phdp. 

Tir khoa: Cong dan, Chi'nh phii, Du thao. Hiln phap, Nha nuoc, Qudc hpi. 

1. Vai trd ciia Hien phap, su can thiet sua doi 
Hien phap 1992 

/./. Vai trd cda Hien phdp 
Hien pĥp dupe hinh thanh ciing vdi cupc each 

mpng tu san, la san pham ciia each mang tu san 
nhim chong lai quyin lpe vd han ciia vua, ehua 
phong kiln, ghi nhan nhung quyen co ban eiia eon 
ngudi trong xa hpi. Van ban cd tinh chat Hien phap 
diu tien ra ddi trong each mang tu san d nude Anh 
(1640-1654) la dao luat nam 1653 vl "Hinh thire 
cai qudn Nhd mrdc Anh, Xcdtlen, Aden vd nhihig 
dia phdn thuge chimg". Tuy nhien, phai sau khi ed 
Hien phap Hoa Ky nam 1787, phong trao lap hien 
lan rpng, nhieu nude tim each xay dpng cho minh 
mpt ban Hiln phap. Hifn nay, tren the gidi cd 
khoang 190 nude cd Hien phap va sp hien dien ciia 
Hiln phap dupe xem la dau hieu phap ly khdng the 
thieu cua mpt Nha nude dan ehu hifn dai. Theo quan nifm hifn dpi, Hiln phap la mdt dao lupt CO ban, lupt gdc eiia mdi qudc gia, cd ndi dung xac djnh ehl dp xa hpi, \kc djnh cae quyen va nghTa vy CO bdn ciia cdng dan, xac djnh nhimg nguyen tic CO ban ve td chuc va hopt dpng ciia bp may nha nude. 

Hifn phap mang day du ban chat cua phap lupt 
ndi chung, dd la ban chat giai cap va ban chat xa 
hpi. Ban chat giai cap dupe the hifn: Hifn phap la 
su the hifn y chi ciia giai cap thdng trj, la edng cu 
de bao vf dja vj va quyen Ipi eiia giai cap thdng trj. 
Ban chit .xa hdi ciia Hien phap dupe the hifn: Hiln 
phap la tdng hpp ciia eac quy tac xir su co ban nhat, 
quan trpng nhat gdp phan bao vf nhirng lpi ieh 
chung cua ca qudc gia, dan tdc va toan xa hdi, la 
cdng eu de duy tri va thiet lap trat tu, dn djnh cua xa 
hdi. Tinh giai cap va tinh xa hdi eiia Hien phap dupe 
thi hifn khac nhau ddi vdi tirng quoe gia, timg giai 
doan Ijch su. 

Cac quy djnh ciia Hien phap trd thanh nhirng 
nguyfn tac tdi cao trong he thdng phap luat qudc 
gia. Xuat phat tir nhung nguyen tac co ban trong 
Hiln phap, nhieu van ban luat va dudi luat dupe ban 
hanh dl triln khai, thuc hifn nhirng nguyen tic iy. Bit cir mdt van ban phap luat nao trai vdi cac nguyfn tic trong Hien phap deu bj coi la vi hien va bj huy bd, bai bd th'eo nhirng thii tyc nhit djnh. Hiln phap cdn mang tinh nhan ban d vifc ghi nhan quyen ciia eon ngudi. Thdng qua Hiln phap. 
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mpi ngirdi trong xa hdi thoat khdi than phan "than 
dan", dirge trd thanh "edng dan", dugc Nha nude 
ghi nhpn va bao dam dugc hudng nhung quyen nhat 
djnh. Theo nguyen tic, dd la nhung quyen tdi thieu 
ma edng dan dugc hudng, cae van ban khac dugc 
trao them quyen cho ngudi dan, nhung khdng dugc 
han che bdt nhung quyen cua ngudi dan da duge ghi 
nhan trong Hien phap. Cae van ban khac cung 
khdng dugc han che, can trd viec hudng thu cac 
quyen ciia ngudi dan dugc ghi nhan trong Hien 
phap. Pham vi va viee gidi han nhQ-ng quyen con 
ngudi, quyen cdng dan phai duge xac dinh rd trong 
Hien phap. 

Hien phap cdn la co sd de han che quyen luc cua 
cac CO quan nha nude, tranh su lam quyen ciia cac 
CO quan nay. Hien phap ghi nhan nhirng quyen han 
tdi da ma cac ca quan nha nude dugc hudng va 
nhirng nghTa vy tdi thieu ma eae co quan nha nude 
phai thpc hifn. Cac vSn ban khac dugc trao them 
nghTa vu cho cac co quan nha nude, nhung khong 
duge trao them eac quyen ngoai nhirng quyen ma 
Hien phap quy djnh. 

1.2. Sir cdn thiet su-a ddi Hien phdp 1992 
Hien phap 1946, la ban Hien phap dau tien ciia 

nude Viet Nam dan ehu cpng hda. Hien phap nay ra 
ddi trong boi canh tren the gidi kieu nha nude 
XHCN da xuat hien. Kieu nha nude tu san dang bde 
Id nhung dau hieu khdng tdt do nhiing mau thuan 
gay gat phat sinh giira cac nude tu san gianh phan 
thing trong tf chien II vdi nude tu san thua tran, 
giii-a nude tu san eu vdi nude tu san mdi dang len, 
giii-a giai cap tu san vdi giai cap cdng nhan. Trudc 
bdi canh dd, viee lua chgn xay dung kieu nha nude 
XHCN la mong mudn cua nhiing ngudi lam each 
mpng ngay tir khi ehua thanh lap Nha nude Viet Nam dan chu cgng hda. Tuy nhien, nguyen vgng nay chua thpe hien dugc bdi dieu kien va tinh hinh trong nude liie bay gid. Nha nude non tre mdi dugc thanh Ipp, Ipc lupng each mang chua manh, nhung da phai ddi phd vdi nhieu the Ipc thii trong giac ngoai. De gianh duge sp ung hg va edng nhan cua cgng dong quoe te vdi nha nude mdi thanh lap, chiing ta can nhanh chdng ban hanh mgt ban Hien phap va td chuc dugc mgt bg may nha nude. Chinh vi vay, Hien phap 1946 chua ap dyng md hinh cua kieu nha nude XHCN Xd Viet, nhieu ngi dung mang linh thda hifp, nhupng bg. Hien phap 1946 la sp ket hgp tai tinh tinh hoa ciia cac nude tu san tan 

tiln duong thdi. Hiln phap 1946 tuy dugc Nghj vipn 
nhan dan thdng qua vao ngay 9/11/1946, nhung 
Nghj vien quylt djnh chua cdng bd chinh thuc vi dat 
nude rai vao tinh Pang chiln uanh, khdng ed dilu 
kien thuc hien cac ndi dung ciia Hiln phap. 

Hien phap 1959 la ban Hien phap thir hai ciia Nha 
nude ta. Hien phap dugc xay dpng trong bdi canh 
tren thi gidi cac nude XHCN da phat trien thanh hf 
thdng va trd thanh mdt kieu nha nude mdi, ed nhieu 
uu diem hon so vdi kieu nha nude tu san duong 
thdi. Chien thang Dien Bien Phu da giiip chung ta 
gianh lai ehii quyen d Mien Bie, trong khi Miin 
Nam tiep tue eudc khang chien chdng My. Mien 
Bac sau khi dugc tiep quan. viec xay dung dat nude 
hoan toan do Viet Nam tu quyet. Vi vay, chiing ta da 
lua chgn .xay dung nha nude XHCN theo md hinh 
eua Xd Viet, md hinh tieu bieu ciia he thong XHCN 
liie biy gid. Tuy Hien phap 1959 ap dyng theo md 
hinh cua Xd Viet, nhmig chua ap dung triet de dpp 
khudn may mdc nhu Hien phap 1980 sau nay. 

Hien phap 1980 la ban Hien phap thiir ba ciia Nha 
nude ta. Hien phap 1980 dugc xay dung trong bdi 
canh tren the gidi he thdng cac nude XHCN dang 
phat trien rue rd. Chien thang miia xuan nam 1975 
d nude ta la chien thang chung eua hf thdng cae 
nude XHCN trudc he thdng cae nude tu ban. Chien 
thang lam xuat hien tu tudng chu quan, ngp nhan ve 
kha nang ciia nhii-ng ngudi each mang Viet Nam. 
Cho rang danh thang dugc My thi vifc gi ciing co 
the lam duge, vifc xay dung CHXN cung nhanh 
chdng dat dugc, nlu lam diing each. Vift Nam da 
phai tien hanh hai eudc chien tranh bao vf Td quoc 
chdng bgn phan dgng Cam-pu-chia d bifn gidi Tay 
Nam va chdng bgn ba quyen Trung Qudc d bien gidi 
phia Bac, bao vf dge lap, chii quyin, thdng nhat va toan ven lanh thd ciia minh. Trong hoan canh dd, Hiln phap 1980 da dl ra quan dilm thue hifn cupc each mang Pift de, ap dung rap khudn, may mdc theo md hinh CNXH d Xd Viet. Hiln phap 1992, duge sira ddi, bd sung nam 2011 la ban Hien phap thir tu cua Nha nude ta, dugc ban hanh trong bdi canh tren thi gidi Nha nude XHCH d Xd viet va Ddng Au sup dd va nhieu nude quay Ipi ap dung md hinh kieu nha nude tu san. Sau thdi gian dai ap dung md hinh kinh te bao cap rap khudn nhu Xd Viet, tinh hinh kinh tl xS hdi trong nude het sire khd khan. Nhimg ly do tren dan den vifc phai thay doi dudng Idi phat trien cua md hinh CHXN d .SVi IW ihdiig 3 2013 14 kinh (W trin 
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X6 Viet. Thai dilm nay, Trung Quoc da thuc hifn 
cupc cai each (1978-1987) thanh eong, kinh te - xa 
hpi Trung Qu6e dat dupe nhO'ng thanh tuu ro ret. 
Chinh vi vay, Dai hpi toan quoc lin thu VI eua Dang 
da manh dan khoi xudmg tinh than doi moi. Tinh 
than doi mdi nay dupe thi hifn ro net trong cac npi 
dung eua Hien phap 1992. Hiln phap 1992 da dupe 
sua doi, bo sung nam 2001, tuy nhien nhO'ng sua doi 
nky khong Idn, nhilu ndi dung co ban cua Hiln 
ph4p/A992 vin dupe gid nguyen. 

Hiln phap nam 1992 la Hiln phap ciia thdi ky 
dau ddi mdi da the che hoa dudng ldi ddi mdi'ciia 
Dang, tao co sd hiln djnh cho edng eupc ddi mdi, 
day mpnh cdng nghifp hoa, hifn dai hoa, xay dung 
va bao vf Td qudc. Qua 20 nam thi hanh Hien phap 
1992, dit nude ta, nhan dan ta da dat dupe nhung 
thanh tuu to Idn, cd y nghTa ljch su. Dit nude ta da 
thpc hifn thanh cdng bude dau edng eudc ddi mdi, 
ra khdi tinh trang kem phat trien; ddi sdng nhan dan 
dupe cai thifn rd rft. He thong chinh trj va khdi dai 
doan kit toan dan tpc dupe cung cd, tang cudng. 
Dpc Ipp, chii quyen, thong nhat va toan v?n lanh thd 
va che dp xa hpi chCi nghTa dupe giu vdng; vj thi va 
uy tin ciia Vift Nam tren trudng qudc tl dupe nang 
eao. Sue manh tdng hpp ciia dit nude da tang len rat 
nhilu, tao tiln de dl nude ta tilp tue phat trif n manh 
me hon nira theo con dudng xa hdi chii nghTa, day 
mpnh edng cupc cdng nghifp hoa, hifn dai hoa dat 
nude va hpi nhpp quoe te. 

Din nay, boi canh tinh hinh trong nude va qudc 
te cd ohung biln ddi to Idn, sau sic va phuc tap, mdt 
so quy dinh ciia Hiln phap nam 1992 da bj thuc tien 
vupt qua, khdng cdn phu hpp. 

Cuong ITnh xay dung dit nude trong thdi ky qua 
dp len chii nghTa xa hpi dupe bd sung, phat trien nam 2011 va cac van kif n khac cua Dai hdi dai bieu toan quoc lan thu XI ciia Dang da xac djnh muc tieu, djnh hudng phat Pien toan difn, bin vung dat nude Pong giai dopn each mang mdi nham xay dpng nude Vift Nam xa hpi chu nghTa dan giau, nude mpnh, dan chii, edng bang, van minh. Vifc sua ddi, bo sung Hien phap nam 1992 la yeu elu khach quan, can thiet de the che hoa cae van kif n eua Dang nhim xay dpng Nha nude phap quyen Vift Nam xa hpi chii nghTa ciia nhSn dan, do nhan dan va vi nhan dan. hoan thifn the ehl kinh tl thj trudng djnh hudng xa hpi chii nghTa, bao dam tdt hon quyin con ngudi, quyen vk nghTa vp eo ban cua edng dan; xay 

dpng va bao vf dit nude; tich cue va chii ddng hdi 
nhap quoe tl'. 

2. Djnh hudng sura ddi Hien phap trong cac 
van Iden ciia Dang 

2.1. Moi lien hi giira Hien phdp v&i vdn kiin 
cda Ddng 

Trong dilu kifn ciia hf thdng chinh tri d nude ta 
hifn nay. Dang cpng san Vift Nam la luc lupng lanh 
dao ddi vdi Nha nude va toan the xa hpi- Cac van 
kifn eiia Dang de ra dudng Idi, ehii truong, chinh 
sach Idn dl Nha nude can cir vao dd the che hda 
thanh cac quy djnh trong Hien phap va phap luat. 
Nhu vay, cac ndi dung eiia Hiln phap phai phii hpp 
vdi npi dung cae van kifn eiia Dang va the che hda 
dupe cac npi dung trong van kifn eiia Dang. 
Cae npi dung sira ddi, bd sung Hien phap 1992 ve 

ehl dp xa hpi, vl quyin cdng dan, vl td ehire bp 
may nha nude eiing phai tuan theo nguyen tac tren, 
the che hda dupe day dii cac npi dung mdi trong cae 
van kifn khda XI eiia Dang edng san Viet Nam. Nhu 
vay, ddi vdi eae van de thupc npi dung cua Hien 
phap da dupe cac van kifn khang djnh thi vifc sua 
ddi, bd sung Hien phap 1992 lan nay la se di vao eu 
thf hda nhirng npi dung dd. Tuy nhien, ddi vdi 
nhirng van de chua dupe khang dinh trong cac van 
kifn, lan sua ddi, bd sung Hien phap 1992 nay, tren 
eo sd tdng ket vifc thi hanh Hifn phap nam 1992, ed 
thf ke thira nhirng quy djnh cua Hien phap nam 
1992 va ciia eac ban Hifn phap trudc day cdn phii 
hpp; sOra ddi, bd sung nhurng van de thue sp can 
thilt, nhO'ng van de da rd, dupe thuc tifn chirng 
minh la dimg, cd dii eo sd, nhan dupe su thdng nhit 
eao va phii hpp vdi tinh hinh mdi. 

2.2. Nhung quan diim dinh hudng sua doi, bd 
sung Hiin phdp 1992 trong cdc vdn kien cua Ddng Vi chi do chinh tri, trong cuong ITnh xay dung dit nude trong thdi ky qua dp len ehu nghTa xa hdi - van kifn dai hpi toan qudc khda XI, cung nhu Nghi quylt hpi nghj lan Thir hai, lan Thu nam Ban chip hanh trung uong Dang khda XI deu tiep tuc khing djnh Nha nude Cdng hda XHCN Viet Nam la mpt nha nude dpc lap va toan ven lanh thd, do nhan dan lap ra, la nha nude phap quyen xa hpi chu nghTa cua nhan dan, do nhan dan va vi nhan dan; tit ca quyin luc thupc vl nhan dan; nhan dan thuc hifn quyen lam ehu dat nude thdng qua hinh thirc dan ehii true tiep va dan chii dai difn. Trong hf thong chinh trj ciia nha nude ta, tiep tyc khang djnh vi tri 
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ciia Dang Cpng san Viet Nam la doi tien phong eiia 
giai cap cong nhan, dong thdi la dpi tien phong ciia 
nhan dan lao dpng va dan tdc Viet Nam,̂dai bieu 
trung thanh Ipi ieh ciia giai cap cdng nhan, nhan dan 
va eiia dan tdc Viet Nam, theo ehii nghTa Mac -
Lenin, tu tudng Hd Chi Minh, la Dang cam quyen, 
la luc lupng lanh dao Nha nude va toan the xa hpi. 
Mat tran To qudc Viet Nam, cae doan the nhan dan 
ed vai trd rat quan trpng Pong su nghiep dai doan 
ket toan dan tdc xay dung va bao ve Td qudc; dai 
dien, bao vf quyen va Ipi ieh hpp phap, chi'nh dang 
eiia nhan dan, cham lo Ipi ieh ciia cae doan vien, hdi 
vien; thuc hifn dan chii va xay dpng xa hdi lanh 
manh; tham gia xay dpng Dang, Nha nude; giao due 
ly tudng va dao due each mang, quyen va nghTa vy 
cdng dan, tang cudng mdi lien hf giira nhan dan vdi 
Dang, Nha nude. Dang tdn trpng tinh tp chu, img hp 
mpi hopt dpng tp nguyfn, tich cue, sang tao va chan 
thanh lang nghe y kien ddng gdp eua Mat tran va 
eae doan thf. Dang, Nha nude ed co chf, ehlnh 
saeh, tpo dieu kifn de Mpt tran va eae doan the nhan 
dan hoat dpng cd hifu qua, thpe hifn vai trd giam 
sat va phan bifn xa hpi. 

Ve che CIQ kinh fe. Cucmg ITnh xay dung dat nude 
trong thdi ky qua-dp len chu nghTa xa hpi - Van kifn 
dai hpi toan quoc khda XI da nhan djnh "Theo quy 
luat tien hoa cua Ijch su, loai ngudi nhat djnh se tien 
tdi clui nghTa xa hdi". Vi vay, Cuong ITnh eiing 
khang djnh vifc tiep tyc phat trien nen kinh te thj 
trudng djnh hudng xa hpi chii nghTa d nude ta, 
khang djnh mye tieu cua phat Pien kinh te la dan 
giau, nude manh, dan chii, cdng bang, van minh. 
Phat trifn nen kinh te thj trudng djnh hudng xa hdi 
chu nghTa vdi nhieu hinh thirc sd hiiru, nhieu thanh phan kinh te, hinh thire td chuc kinh doanh va hinh thue phan phoi. Cac thanh phSn kinh te hoat dpng theo phap lupt deu la bp phan hpp thanh quan trpng cua nfn kinh te, binh dang Pudc phap lupt, cimg phat trien lau dai, hpp tac va canh tranh lanh manh. Kinh te nha nude giii- vai trd ehu dpo. Kinh tf tap thf khdng ngimg dupe ciing cd va phat trifn. Kinh te nha nude eiing vdi kinh te tap thf ngay cang trd thanh nfn tang virng chae cua nfn kinh te quoc dan. Kinh tf tu nhan la mpt trong nhihig dpng luc eiia nfn kinh te. Kinh te cd vdn dau tu nude ngoai dupe khuyen khich phat trien. Cac hinh thirc sd hiru hon hpp va dan ket vdi nhau hinh thanh cae td chirc kinh te da dpng ngay cang phat d-ien. Cac yeu to thj trudng dupe tpo lap ddng bp, cac lopi thj trudng 

timg bude dupe xay dpng, phat triln, vua tuan theo 
quy luat ciia kinh tl thj trudng, vira bao dam tinh 
djnh hudng xa hpi ehu nghTa. Phan djnh rd quyin 
ciia ngudi sd hihi, quyen ciia ngudi su dung tu lif u 
san xuat va quyen quan ly ciia Nha nude trong ITnh 
vuc kinh tf, bao dam mpi tu lifu san xuat deu ed 
ngudi lam chu, mpi don vj kinh tl diu tp chii, tp 
chju Pach nhifm ve ket qua kinh doanh ciia minh. 
Nha nude quan ly nen kinh te, djnh hudng, dif u tiet, 
thue day sp phat trifn kinh tl - xa hpi bang phap 
luat, chien lupc, quy hoach, kf hoaeh, chinh sach va 
luc lupng vpt chat. 

Ve quyen va nghTa vu cua cdng ddn, Nha nude 
tdn trpng va bao dam eae quyen eon ngudi, quyfn 
tp do, dan ehu cua edng dan, thuc hanh dan chu xa 
hpi chu nghTa; xay dung khdi dpi doan kit toan dan 
tpc; cham lo hpnh phuc, su phat trien tp do eiia mdi 
ngudi. Quyfn va nghTa vy edng dan do Hiln phap 
va phap luat quy djnh. Quyen eiia cdng dan khdng 
tach rdi nghTa vu cdng dan. 

Ve to chdc bp mdy nhd mrdc, eae van kifn khang 
djnh vifc tifp tyc xay dung Nha nude ta la nha nude 
phap quyen xa hdi chu nghTa cua nhan dan, do nhan 
dan va vi nhan dan, do Dang Cdng san lanh dao, tat 
ca quyfn Ipc Nha nude thupc vl nhan dan; quyfn 
luc Nha nude la thdng nhat, ed sp phan cdng, phdi 
hpp giira cac eo quan trong vifc thuc hifn cae quyen 
lap phap, hanh phap va tu phap. Lan sira ddi, bo 
sung Hien phap 1992 nay, tang cudng thfm sp kilm 
soat quyfn lpe giira eae co quan nha nude trong viec 
thuc hifn cae quyfn lap phap, hanh phap va tu phap. 
Tifp tue kf thua md hinh tdng thi cua bp may nha 
nude trong Hien phap 1992, thuc hifn ehu truong 
cai each tu phap, va ddi mdi chinh quyin dja phuang. Ddi mdi hf thdng td chuc toa an theo tham quyfn xet xiir khdng phu thupc vao don vj hanh chinh, gdm: tda an so tham khu vuc dupe td chuc d mdt hope mpt sd don vj hanh chinh cip huyfn; tda an phuc tham ed nhifm vy chii yfu la xet xir phuc tham va xet xii* so tham mpt sd vu an; tda thupng tham dupe td chuc theo khu vuc ed nhifm vy xet xu phuc tham. Tda an nhan dan tdi cao cd nhifm vy tdng ket kinh nghifm xet xir, hudng dan ap dyng thdng nhat phap lupt, phat triln an If va xet xir giam ddc tham, tai tham. Viec thanh lap tda chuyen trach phai can cir vao thuc te xet xir eua tirng cap tda an, timg khu vpc. Vien kilm sat dupe td chuc phii hpp vdi hf thdng td chuc toa an, bao dam tdt ban cac dilu kifn de vifn kiem sat nhan dan thpe hifn hifu 
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qua churc nSng thirc hanh quyen cong to va kiem sat 
cac hopt dpng tu phap. Skp xep, kifn toan to chuc va 
hopt dpng cua co quan dilu tra theo huong thu gpn 
dau moi; xac djnh ro hoat dpng dieu tra theo to tung 
va hoat dpng trinh sat trong dau tranh phong, chong 
tpi pham. Tiep tyc doi mdi vk kien toan cac td chuc 
bd trp tu phap̂. Tilp tyc ddi mdi td chuc hoat ddng 
ciia chinh quyin dja phuang. Nang cao chSt lupng 
hopt dpng cua Hdi ddng nhan dan va Uy ban nhan 
dan cac cap, bao dam quyen tu chu va tu chju trach 
nhiem trong vifc quylt djnh va td ehue thue hifn 
nhirng chinh saeh trong pham vi dupe phan cap. 
Nghien cuu td churc, tham quyin ciia chinh quyen d 
ndng thdn, do thj, hai dao. 
3. Nhirng kien nghj nham hoan thien Dp thao 

sira doi Hien phap 1992 
3.1. Ve L&l noi dau 
Mpt sd y kifn cho ring Ldi ndi dau dai qua, can 

lupc bdt nhO'ng doan viet vf qua trinh phat trien cua 
ljch sir, eiia Hiln phap de cd thf nhan manh nhirng 
npi dung ed tinh chat tuyen ngdn eho qua trinh phat 
Piln sip tdi eua dat nude. Trong do, can bd sung npi 
dung hpi nhap qudc te. 

3.2. Vi die dp c/iinit tri 
3.2.1. Ve Ddng cgng sdn Viet Nam 
Tat ca y kiln diu khang djnh trong dieu kifn cua 

nude ta. Dang cpng san Viet Nam luc lugng lanh 
dpo Nha nude va xa hpi. Dilu 4 (tat ca dieu, khoan 
ndi trong bai vilt nay la eiia Dp thao sira ddi Hien 
phap 1992) la rit can thilt dl tpo co sd phap ly eho 
vifc thpc hifn vai trd lanh dao cua Dang, chdng lai 
quan dilm da dang. Tuy nhifn, Khoan 1 Dieu 4 cdn 
cd triing Ipp tir ngu. DI khing djnh Dang la Ipc 
lupng duy nhat lanh dpo Nha nude va xa hdi, Khoan 
1 can ghi rd: "Dang Cpng san Vift Nam, dpi tien phong va dpi bieu trung thanh lpi ich ciia dan tpc Vift Nam, liy ehu nghTa Mac - Lenin va tu tudng Ho Chi Minh lam nen tang tu tudng, la luc lugng lanh dpo Nha nude va xa hpi". Vdi vai trd rit quan trpng nhu vpy nhumg trong toan bp npi dung eiia Ban Dp thao. Dang Cpng san Vift Nam - vdi tu each la mpt ehii thf dupe phap lupt dieu chinh- ehi dupe quy djnh duy nhit tai Dilu 4. Ndi Dang hopt dpng trong khudn khd Hiln phap nhung ngoai Dieu 4, chu the nay khdng xuit hifn them nipt lan nao nda trong sp dilu chinh ciia Hiln phap. Hay ndi each khac. Ban dp thao Hiln phap 

1992 sua ddi lan nay van chua tao du khudn khd tu 
each phap ly eho Dang. Dang tham gia vao nhimg 
quan hf phap luat nao, quyin va nghTa vu eiia Dang 
the nao deu ehua duge quy djnh cu the. 

Ndi Dang lanh dao Nha nude, nhung ndi dung 
lanh dao la gi, phuang phap lanh dao la gi cung 
ehua duge Hiln phap 1992 va phap luat quy djnh eu 
the. Vi khdng ed quy djnh phap luat rd rang, dan den 
mdi quan hf giira Dang va Nha nude trd nfn phirc 
tap, khd hieu. Dang dl ra dudng Idi, chii truong df 
nha nude can cir vao dd the che hda thanh phap luat 
va thue hifn. Nhung neu Nha nude khdng the ehe 
hda thanh phap luat va khdng thuc hifn thi sao? Nha 
nude cd phai ganh chju hau qua phap. ly gi hay 
khdng? Dang lua chgn, bdi dudng can bd df gidi 
thifu nhan su vao cae chuc vu quan trgng trong bp 
may nha nude. Neu khdng eon tin nhifm, khdng 
hoan thanh nhifm vy thi Dang cd thf thay the hay 
khdng? Dang chi dao ma khdng tuan thii thi ganh 
chju hau qua phap ly gi?... tat ea nhirng van de dat 
ra dd dfu chua dupe quy djnh cu the trong Ban dp 
thao Hien phap sua doi. Ddng thdi, khi chua cd quy 
djnh phap luat rd rang dieu chinh mdi quan hf phap 
ly giira Dang va Nha nude, chua xac djnh dupe gidi 
han hoat dgng ciia Dang, thi rat cd thf xay ra vifc 
can thiep qua sau ciia Dang vao qua trinh thuc hifn 
nhifm vu ciia Nha nude, dan den hifn tugng Dang 
lam thay Nha nude. Cung vi su khdng ro rang Pong 
mdi quan he phap ly g\\ia Dang vdi Nha nude, nfn 
nhifu y kien cue doan cdn de nghj bd Difu 4 ciia 
Ban dp thao Hifn phap 1992, cho rang khdng can su 
lanh dao eua Dang doi vdi Nha nude va xa hdi. Su 
tdn tai mdi quan hf giiira Dang cdng san vdi Nha 
nude la mpt thuc tl ljch sir khach quan, mdi quan hf 
nay can phai dugc quy djnh rd rang. Trong Hifn phap ciia nude Cdng hda nhan dan Trung Hoa, ngoai quy dinh ve Nha nude cung ed mdt phan rif ng quy djnh cu the ve quan uy trung uonĝ. Tir nhung phan tich neu tren. Hien phap sua ddi can danh mpt muc, tham chi mdt chuang chir khdng phai ehi mpt dilu dl quy djnh vf Dang. Trong dd, quy djnh cy thf hom nira vf vj tri, vai trd eiia Dang; quy djnh ro npi dung lanh dao, phuang thuc lanh dpo eua Dang ddi vdi Nha nude va xa hdi; quy djnh rd rang nhiem vy, quyen han eiia cac ben trong mdi quan hf phap ly giua Dang vdi Nha nude ndi chung va tirng co quan trong bp may nha nude ndi rieng; quy djnh traeh nhifm eiia Dang ddi vdi toan dan, traeh nhiem ciia cac coquan nha nude ddi vdi Dang. 
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Trong cac che djnh ve cac co quan nha nuoc Quoc 
hgi, Chu tjch nuoc, Chi'nh phii, Hpi dong nhan dan, 
Uy ban nhan dan, Toa an nhan dan, Vien kiem sat 
nhan dan, di kem vdi quy dinh \h quyen han, can cd 
quy djnh rd rang v6 nghTa vu, trach nhiem ciia co 
quan nha nude dd doi vdi Dang, ddi vdi nhan dan. 

3.2.2. Ve chu quyen nhdn ddn 
Npi dung eua Hien phap 1946 de eao va the hien 

chii quyen nhan dan rat rd. Nhan dan true tiep thyc 
hien quyen lyc thdng qua viee quyet djnh nhung van 
dl trpng dai nhat eiia dat nude nhu: bau cur de lya 
chpn nhan sy vao eac eo quan quyen lye; phiic 
quyet Hiln phap va nhung viec quan h? den van 
m?nh qudc gia; bai mien dai bilu do nhan dan bau. 
Ngoai viec thye hifn quyin lyc tryc tiep ddi vdi 
nhumg van de quan trpng nhat eua dat nude, nhung 
vifc khac nhan dan trao quyen cho cae co quan dai 
difn thpc hifn. Trong eae ban Hiln phap 1959 va 
1980, quyfn lam ehii eiia nhan dan qua hinh thuc 
tryc tilp khdng cdn dupe coi trpng, cae co quan nha 
nude ed thf quylt djnh vifc lap hien va cac edng 
vifc quan trpng nhat cua dat nude, d trong giai doan 
nay, ngudi dan quen vdi vifc mpi thu dfu do nha 
nude Ifn kf hopeh, sip xfp nfn vifc thyc hifn 
quyin lye nhan dan bang hinh thue gian tiep la hinh 
thuc chii ylu de thyc hifn chii quyin nhan dan. Din 
Hiln phap 1992, dit nude da bude sang mpt giai 
dopn phat trien mdi, Nha nude khdng cdn xfp dat, 
giai quylt mpi vifc cu thf eho ngudi dan, ma ngudi 
dan phai ty quyet djnh cupc sdng ciia minh. Khi.ay, 
ngudi dan can bift minh phai lam gi va gidi han 
quyen lye eiia minh - hinh thue dan ehii tryc tifp lai 
dupe quan tam hon trong ndi dung eiia Hien phap 
1992. Theo Hien phap 1992, nhan dan thyc hifn quyen lyc thdng qua hinh thuc tryc tifp va hinh thue gian tifp thdng qua Qudc hdi va Hdi ddng nhan dan eac cap. Nhumg hinh thue nhan dan thye hifn quyen lye tryc tifp dd la: Nhan dan thdng qua bau cu quyet djnh nhan sy cua cac co quan dai bieu, giam sat hoat dpng ciia cae dai bieu va eo quan nha nude; Nhan dan cd quyen thf hifn y kien khi nha nude trung cau dan y; Nhan dan ed quyen khieu nai, td cao, khdi kifn. Tuy nhien, vdi quy trinh bau cu hifn nay, quyen lua chpn nhan sp eiia nhan dan vao cac co quan dai bieu bj anh hudng bdi sy ean thiep sau cua Uy ban thudng vp Qudc hpi vao biu cu. Nhan dan cd quyen thi hifn y kien ciia minh chi khi nao nha nude thyc hifn trung cau dan y. Chua ed Luat trung cau dan y nen Nha nude cung khong the thyc hifn 

vifc dimg eiu dan y va nhan dan khdng thye hifn 
dupe quyin lam ehu tryc tilp nay ciia minh. Dan ed 
quyen khilu npi, td cao, khdi kien nhung nha nude 
lai cd quyen thu ly hoac khdng thy ly giai quylt. 
Vifc quyet djnh Hiln phap va nhung vin de quan 
trpng nhat cua dat nude van do Qudc hpi dam 
nhifm. Vdi eo ehe bieu quyet tap thi hifn nay eiia 
Qudc hdi, mac dii nhirng vin dl quan trpng can ty If 
nhat tri tdi thilu la 2/3 van khd bao dam Panh khdi 
nhirng sai sdt. 

Dy thao sira ddi Hien phap 1992 tiep tyc khing 
dinh va lam rd hon ve ehu quyen nhan dan. Theo dd, 
tit ca quyfn lyc nha nude thupc vf nhan dan ma nin 
tang la lifn minh giira giai cip cdng nhan vdi giai 
eap ndng dan va dpi ngii tri thuc (Difu 2). Nhan dan 
thpc hifn quyen lpe nha nude bing hinh thiirc dan 
ehii trpe tiep va dan ehu dai difn thdng qua Quoc 
hpi, Hpi ddng nhan dan va eae eo quan khac ciia nha 
nude (Difu 6). Tuy nhien, vifc quy djnh quyfn lye 
nha nude d day khdng hpp ly, cd sy nhim lan giiira 
quyfn lyc nhan dan vdi quyin lye nha nude. Khdng 
the ndi nhan dan thyc hifn quyen lyc nha nude ma 
phai la nhan dan thyc hifn quyin lyc ciia minh. 
Hinh thirc dan chii tryc tiep rat quan trpng ciing 
chua dupe quy dinh cy the trong ban dp thao. Van 
de giai cap trong bdi canh xa hdi hifn nay la van de 
phuc tap va khd cd thi phan djnh rach rdi. Mpt 
ngudi cd thf ddng thdi duoc xep vao nhifu tang Idp, 
giai cip khac nhau. Vifc phan bift cac giai cip nhu 
tai Difu 2 the hifn su khdng binh ding gi&a mpi 
cdng dan va gay phiire tap cho viec hieu vf tir "nhan 
dan". Difu nay mau thuan vdi quyfn binh ding ciia 
cdng dan dupe the hien trong cac phan sau cua Hien 
phap. Nhan manh difu nay la sp phu nhan su ddng gdp ciia dpi ngii doanh nhan, nhimg ngudi dang hang ngay nd luc giai quylt edng an vifc lam cho bao nhifu lao ddng, ddng gdp bao nhifu tien cho ngan sach nha nude, tham gia tich cyc eae hoat ddng xa hdi; phu nhan nhirng danh hifu ma Nha nude tran trpng vinh danh doi vdi cac doanh nhan. Vi nhiimg ly do da neu, Difu 2 can thay quy djnh: "Tat ca quyen luc nha nude thupc ve nhan dan" thanh quy dinh "Tit ca quyin lyc thupc vl nhan dan", bd quy djnh "nen tang la lien minh giua giai cip cdng nhan vdi giai cip ndng dan va dpi ngu trf thue". Dilu 6 cin quy djnh rd hon la: "Nhan dan thyc hifn quyen lyc tryc tifp ddi vdi nhumg van de quan trpng, trpng dai lien quan df n van mf nh ciia dat nude, Ipi ich ciia ca dan tpc va thpc hifn quyin lyc 
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gian tiep thong qua Quoc hpi, Hoi d6ng nhan dan va 
cac CO quan nha nuoc khac". Nhung van de quan 
trpng do nhan dan true tilp quyet djnh cung can 
dupe quy djnh cy thi Pong Hiln phip, nhu: Viec lap 
hien phai do toan dan phuc quylt, Quoc hpi chi co 
quyin l|p phap nhu quy djnh trong Hien phap 1946; 
Viec Ipa chpn thu do, che dp chinh trj, viec quy 
hoach dat dai tokn qu6c phai do dan phuc quyet; 
Viee quyet djnh cac dp an dau tu Ion chiem mpt ty le 
% ngan sach tu bao nhieu tro len phai dupe nhan dan 
phue quyet... Quoc hpi dfi la co quan quyen lpe nha 
nuoc cao nhat, co quan dai bieu eao nhit cua nhan 
dan cung khong dupe thue hien vifc quylt djnh 
nhung van dl nay. NhCrng vifc quan trpng khong can 
nhan dan true tiep quyet djnh, nhan dan se thue hien 
quyen luc thong qua eac co quan dan cu. 

3.3. Ve quyen con nguM, quyen vii nghia vu co 
ban ciia cdng dan 

Hiln phap la van ban phap ly long trpng tuyen bo 
va ghi nhpn eac quyen eo ban cua cong dan, la van 
ban quan trpng dl bao ve eong dan truoc nguy co bj 
xam phpm quyen eong dan tir phia eae co quan nha 
nuoc, cae ea nhan, td chuc khac trong xa hpi. 

Vifc chuyin vj tri chuong Quyen con ngudi, 
quyin va nghTa vy co ban eua cdng dan len phia tren 
thanh chuong II, ddng thdi bd sung quyen con 
ngudi trong npi dung chuong nay the hien quan 
dilm rat dung din la eon ngudi la muc tieu tap trung 
cua mpi hoat dpng ciia Nha nude, kl ca trong viec 
Ipp hiln. Tuy nhien, trong Dp thao sua ddi Hien 
phap 1992, rat nhilu quyin co ban ciia edng dan 
dupe quy djnh theo cdng thuc: "cdng dan cd 
quyin... theo eac quy djnh eua phap luat". Nhu vay, 
quyin cdng dan bj anh hudng va quy djnh bdi ca cac 
vfin ban khac ngoai Hiln phap, bj anh hudng bdi ca cae quy djnh do chinh cac eo quan nha nude dang xam hpi din quyin Ipi hpp phap cua cdng dan dd. Trong thpe tl ed nhirng quyen dupe quy djnh tir Hiln phip 1959, kl thua Pong Hiln phap 1980, 1992 vi cho tdi tpn bay gid van chua cd cac van ban phap lupt quy djnh cy thi. Mudn ap dung cac quyen nay phai dpi Qudc hpi ban hanh lupt, sau dd Chinh phu ban hanh Nghj djnh, cae Bp ban hanh Thdng tu hudng din. Vi thi, nhilu quyen cdng dan mdi chi dimg Ipi d quy djnh nhu mpt tuyen ngdn chung pong Hiln phdp, chua dupe kp dyng Pong ddi sdng thpc te. Trong Dp Uiao cung cd nhihig quyin dupe quy djnh ngin gpn, ma khdng can phai gin them 

V V6 DU THflO SUA DOI HI6N PHflP 1 

cum tir "theo quy djnh cua phap luat", nhu Dieu 21 
(Mpi ngudi cd quyin sdng), Dilu 34 (Mpi ngudi ed 
quyin tu do kinh doanh), Dilu 35 (Cdng dan ed 
quyen dupe bao dam an sinh xa hdi), Dieu 42 (cdng 
dan cd quyen va nghTa vu hpc tap), Dieu 43 (Mpi 
ngudi cd quyin nghien ciru khoa hpc va cdng nghe; 
sang tao van hpc, nghe thuat)... 

Vi vay, trong Dp thao, khi ghi nhan eae quyen 
edng dan can phai ap dyng mdt van phong thdng 
nhat, tuyen bd cac quyin eon ngudi, quyen edng 
dan mpt each dirt khoat, cd ndi ham rd rang, cu the 
de cae quyen eon ngudi, quyen edng dan trong Hien 
phap dupe ap dung ngay mdt each true tilp, khdng 
phu thupc vao cac van ban phap luat khac. 

Dieu 20 Dp thao quy djnh: "I. Quyen cdng dan 
khdng tach rdi nghTa vu cdng dan; 2. Quyen va 
nghTa vu cdng dan do Hiln phap va phap luat quy 
djnh; 3. Cdng dan ed traeh nhiem thpc hien nghTa vy 
ddi vdi Nha nude va xa hdi". Traeh nhiem thue hien 
nghTa vu ciia cdng dan dupe quy djnh va bao dam 
bang cac quy djnh ciia "phap lupt" eu the nhung 
phai dupe quy djnh ehi trong loai van ban nao, do 
CO quan nha nude nao ban hanh (nen chi la Luat ciia 
Qudc hpi) chir khdng nen quy djnh qua chung chung 
do "phap luat", nghTa la bang tat ca van ban cua mpi 
CO quan nha nude, kl ca van ban ciia co quan hanh 
phap, eo quan tu phap trung uong va dja phuong. 
NIU khdng thue hien nghTa vu se bj quy ket la vi 
pham phap luat va bj xir ly. Gidi han cua cac quyin 
edng dan (neu cd) can dupe xac djnh trong chinh 
Hiln phap chii- khdng phai bang cac van ban phap 
luat dudi Hiln phap, ke ca Luat cua Qudc hdi. Vi 
thi, Hiln phap cin chu trpng quy djnh chat ehe, cy 
thi cae quyin cdng dan de bao dam cac quyen nay 
khdng bj Nha nude xam hai. Do vay, Dieu 20 nen sua lai nhu sau: "1. Quyen edng dan khdng tach rdi nghTa vu cdng dan; 2. Cae quyen eo ban eua cdng dan trong Hiln phap dupe ap dung true tiep va dupe quy djnh eu thi trong Luat. Nha nude cd traeh nhiem bao dam eae quyen cdng dan nay khdng bj han ehl bdi eac van ban phap luat khac". Hien nay, Viet Nam da tham gia hau het cae cdng udc qudc tl vl quyen eon ngudi, nhu Tuyen ngdn thi gidi vl quyen eon ngirdi (1948), Cdng udc qudc tl vl cae quyen dan su va chinh trj 1966, Cdng udc qudc tl vl nhung quyen kinh te, xa hdi va van hda... Trong sd 500 ban Hiln phap da ed tren thi gidi tir trudc din nay, ed khoang 40 quyen con ngudi dupe 
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quy djnh cu th6 trong Hien piiap nhir cac quyen ve 
dan sir, chinh trj, kinh tl, van hoa, xa hpi, quyen ciia 
phu nu, tre em, cac doi tugng xa hpi... Vi thi trong 
Hiln phap Viet Nam phai co cac quy djnh vl quyen 
eon nguoi phu hgp voi quy dinh eua phap kiat quoc 
tl va dilu kien cu thi ciia nuoc ta. Mpt so quyen cua 
eon ngudi can dugc bd sung phii hgp vdi tinh hinh 
thuc tien, nhu quyin binh dang gidi. Hien nay, xa 
hpi tdn tai khdng chi cd hai gidi la nam, nir. Thuc 
tiln da xuat hien nhilu gidi ma phap luat cin phai 
thira nhan, nhu gidi ddng tinh nam, ddng tinh nir, 
ngudi vd tinh, ngudi hiru tinh, ngudi chuyin gidi. 
Vi vay, Hiln phap phai cap nhat van dl vl gidi, cac 
quy dinh khdng chi ndi den gidi tinh nam, nii" ma 
nen diing khai niem la "edng dan" de chi chung cho 
cac gidi. 
Cac quyin cdng dan, quyin con ngudi dugc quy 

djnh tir Dieu 16 din Dilu 50 trong Du thao diing 
khai niem "cdng dan" va "mpi ngudi" kha Ion xpn. 
DI nghj diing thdng nhat khai niem "cdng dan". 
NIU mudn quy dinh mdt sd quyen eon ngudi danh 
cho nhirng ngudi khdng phai la cong dan Viet Nam, 
thi phin quy djnh ve quyen con ngirdi va quyen 
cdng dan phai tach rieng thanh hai muc khac nhau, 
khdng dugc quy djnh lan Ipn. Cac quyen co ban cua 
eon ngudi, cua cdng dan dugc liet ke ciing Ipn xpn. 
Viec liet ke cac quyin co ban nay nen theo mpt trat 
tu logic nhit djnh vl quyin chi'nh trj, dan su, kinh 
tl, xa hgi. 

3.4. Ve kinh ti, xd hpi, vdn hda, gido due, klioa 
hpc, cdng nglie vd mdi trudng 

Dinh hirdng XHCN la tat ylu, la duong nhien ciia 
xa hgi Vift Nam hien nay. Djnh hudng XHCN ddi 
vdi mgi ITnh vuc cua ddi sdng xa hdi, bao gdm chinh trj, vSn hda, giao due... chu khdng chi ddi vdi nen kinh tl. Vi vay, khdng cin thilt cd cum tir "djnh hudng xa hgi chu nghTa" trong Khoan 1 Dieu 54. Djnh hudng xa hgi chii nghTa thi hien trong chinh sach, phap luat va hoat ddng td chuc thuc hien eiia Nha nude khi quan ly nin kinh tl. Can xaĉdmh rd hon trach nhiem ciia Nha nude trong viec to chirc va quan ly nin kinh te. Vi vay, Dieu 54 nen sira lai nhu sau.- "Nen kinh te Vift Nam la nen kinh tl thj trudng, vdi nhilu hinh thue sd hiru va thanh phan kinh tl. Nha nude cd trach nhifm quan ly nfn kinh tl tren co sd tdn trgng cac quy luat thi trudng, cac thanh phan kinh tl binh ding va canh tranh theo phap luat". 

Trong Du thao, van dl ehl dg sd hiru va hinh thire 
sd hiru ehua dugc quy djnh rd rang. Trong cac dieu 
luat eu thi xuit hien mdt sd khai nifm: "sd hiru toan 
dan" (Dieu 57), "quyin sd huru tu nhan" (Dieu 33). 
Trong cae ban Hiln phap trudc day cung thay tinh 
trang nay. Trong lin sira ddi nay, chiing tdi de nghj, 
Hiln phap cin ghi rd ed 2 che dd sd hQ-u, dd la cdng 
hii-u va tu hiru. Cac hinh thiirc sd hiru cu thf dya tren 
2 chi dg sd hiru nay se dugc dilu chinh bang cac 
van ban luat. 

Trai qua mgt thdi gian dai ap dung phuang phap 
quan ly nin kinh tl bing kf hoach tap trung, nen 
kinh tl phat triln tri trf, ddi sdng nhan dan kho 
khan. Vi thi, khi bude dau ehuyin sang nfn kinh te 
thj trudng, nhilu ngudi ed an tugng khdng tot va 
khdng dl eao vai trd eua phuang phap ke hoaeh 
trong quan ly nin kinh tl. Hau qua khi ehuyen sang 
CO ehl thj trudng, phan cap manh eho cae tinh, 
khdng coi trgng vifc kl hoach hda tren pham vi toan 
bd nin kinh tl din din tinh trang canh tranh khdng 
lanh manh giiira cac tinh va mat can ddi tdng thf ciia 
toan bd nfn kinh tl. Chiing ta cd the thay hau qua la 
tinh nao cung xay nha may dudng, khu edng nghifp, 
lam thiiy difn, xay san golf... 

Vi vay, trong Hiln phap sira ddi phai bo sung 
them quy djnh vl phuang phap quan ly nen kinh te: 
"Nha nude quan ly nin kinh te bang phap luat. Sir 
dung kl hoach, chinh sach de bao dam nfn kinh te 
phat trien dn djnh, toan difn". ^ 

3.5. Ve xdy dung vd /todn tliien Nltd nu&c phdp 
quyin XHCN Viet Nam 

Dilu 2 Du thao da bd sung them ca ehl "kilm 
soat quyin lire" nhu djnh hudng sira ddi trong cac 
van kien cua Dang. Tuy nhien, ca chf kifm soat quyin luc chua dugc the hifn day du. Co chf kifm soat quyen lire ciia cac co quan nha nude dugc thyc hifn bing su giam sat ciia nhan dan va bang vifc thanh lap cac co quan chuyen trach vf giam sat hoac bing CO ehl de eae co quan nha nude tu kiem soat lln nhau. DI nhan dan giam sat dugc tdt hoat dgng eiia nha nude, cin minh bach hda cac hoat dgng eua nha nude, dae bift la viee ehi tifu ngan saeh nha nude. Can thanh lap co quan ehuyf n traeh vl giam sat dge lap, nim ngoai hf thdng co quan hanh phap dl giam sat hoat dgng cua cae ca quan hanh phap. He thdng co quan chuyfn trach giam sat nay dugc Jhilt lap d timg cip hanh chinh, dpc bift can hinh thanh co ehl lap co quan giam sat trung ucmg dat ca 
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sd, chi nhanh tai cac dja phircmg. Quy djnh lai tham 
quyen ciia cac co quan trong bp m&y nha nude theo 
hudng de cac co quan thupc cae nhanh lap phap, 
hanh phap, tu phap cae cip cd co ehe tu kilm soat 
lln nhau. 

Hoan thifn phap luat biu eir nhim nang cao chit 
lirpng dpi bieu Qudc hpi theo hudng thanh lap Hdi 
ddng biu eir dpc lap, han ehe su ean thiep eiia cac 
eo quan nha nude vao qua trinh biu cur. Viec Dp 
thao de xuat thanh lap co quan nha nude mdi Hdi 
ddng bau cu la khdng ein thilt. Viee bau eu, thdng 
thudng 5 n3m mdi thue hien mpt lin, neu thanh lap 
mpt hf thdng eac co quan phy trach vifc nay, phai 
lay tien ngan s&ch nha nude nudi ea 5 nam thi khdng 
hifu qua. Dong thdi, khi trd thanh mdt co quan 
chuyfn nghifp vf bau eiir se phat sinh nhifu tifu cpc 
khi nhiirng ngudi mudn Piing cir se tiep can vdi co 
quan nay. Hpi dong bau cir la td ehue mang tinh lam 
thdi, cdc thanh vifn dupe thay ddi thudng xuyfn 
theo tirng dpt bau eir. Vifc thanh Ipp Hpi ddng biu 
eir cd thi van ap dung theo quy djnh hifn nay, ehi 
cin quy djnh sau khi Hpi ddng bau eir dupe thanh 
Ipp, ed quyin dpc lap vf td chuc biu cu, cac co quan 
nha nude khac khdng dupe ean thif p vao cdng vifc 
bau cOr, eac co quan nha nude chi dupe thuc hifn 
nhimg nhifm vy theo yfu cau eua Hpi ddng biu cir. 
Vdi sp dpc lap ciia Hdi ddng biu eu, su edng khai, 
minh bpch va giam sat chat ehe trong mpi cdng doan 
ciia qua trinh biu cu, hifu qua ciia cdng tac bau eu 
se dupe nang eao, cir tri se chpn dupe cae dpi bieu 
xumg ddng, ed chat lupng. 
Can xac djnh Ipi vj tri phap ly cua Qudc hpi. Dieu 

74 ciia Dp thao tifp tyc khang djnh Qudc hdi la eo 
quan dpi bilu cao nhit cua nhan dan, co quan quyfn 
Ipc nha nude cao nhat cua nude Cdng hda XHCN Vift Nam. Quy djnh Qudc hpi la eo quan quyen luc nha nude eao nhit khdng phii hpp vdi nguyen tac quyin lpe cao nhit thupc vl nhan dan, khdng phii hpp vdi chii truong phan cdng rd rang trach nhifm thpc hifn eac quyen lap phap, hanh phap va tu phap. Vi vpy, Dieu 74 ciia Dp thao chi quy djnh: "Qudc hpi la CO quan dpi bif u cao nhit ciia nhan dan, eo quan thpe hifn quyen Ipp phap". Trong eac quy djnh ve thim quyin cua Qudc hpi, xuit phat tir viee nhan thire Ipi ehu quyin nhan dan, nhan dan se thpe hifn quyen Ipp hiln va quyet djnh nhiing edng vifc quan trpng lien quan den van mfnh qudc gia. Vi vpy, ein bd quyin Ipp hien ciia Qudc hpi dang dupe quy djnh tpi Dilu 74 va Khoan I Dilu 75 Dp thao. Qudc hpi 

chi tham gia mpt sd edng doan, nhu: Cd quyen de 
xuit vifc lap hiln, bieu quyet de quyet djnh xem xet 
vifc de xuat lap hien, quyet djnh lap Ban soan thao 
hiln phap, thdng qua Hien phap trudc khi dua ra 
toan dan phiic quyet. Vifc quylt djnh nhirng cdng 
vifc Upng dai cua dat nude can phai quy djnh rd 
nhiing quyet djnh nao bat bude phai cd phiic quylt 
ciia toan dan mdi cd hifu luc (chang han nhu, thdng 
qua Hifn phap, tuyen chien, quy hoach su dung dit 
ciia toan qudc, quyet djnh lua chpn ehl dp chinh trj, 
noi dat thu dd, dp an Idn chiem ty If nao dd cua 
ngan sach...). Thuc hifn co che kiem soat giira cac 
nhanh quyin luc lap phap, hanh phap va tu phap, 
trong Hiln phap can quy djnh eu the quyin kilm 
soat cua Qudc hpi ddi vdi nhanh hanh phap va tu 
phap, ddng thdi cung quy djnh su kilm soat cua 
nhanh hanh phap, tu phap ddi vdi Qudc hdi. Ngoai 
vifc xet bao eao, thue hifn chat van cin quy djnh 
them vifc dieu tran, bd phieu tfn nhifm, tir chuc eua 
ca nhan, tu giai thf eua co quan, bai mien ehirc vu, 
giai tan co quan, bai bd van ban ddi vdi cae chuc 
danh va co quan do Qudc hdi biu, thanh lap. 

Chu tjch nude vdi vj trf nhu hifn nay, mang nhilu 
tfnh dpi difn, ft thpc quyfn. Df thuc hifn tdt vai trd 
ngudi dirng dau nha nude, dpi difn ve ddi ndi, ddi 
ngoai thi can phai trao them quyin luc Chu tjch 
nude trong vifc kiem soat ca quan lap phap, hanh 
phap va tu phap. Thuc hifn trd lai quyin cua Chii 
tjch nude nhu trong Hien phap 1946: De nghj xem 
xet lai cae van ban quy pham phap luat eiia Qudc 
hpi; Quyfn dinh ehi eac van ban cua Chfnh phu. 
Can quy djnh Chii tjch nude kiem ehirc danh Tdng 
bf thu (nhu Trung Qudc, Lao), quy djnh Bp qudc 
phdng. Bp cdng an thupc quyen quan ly true tilp 
cua Chii tjch nude de ehire danh Chu tjch nude cd thuc quyen ve ddi ndi, ddi ngoai, cung nhu thdng ITnh luc lupng vu trang nhan dan Vift Nam. Ddi vdi che djnh Chfnh phii, bd quy djnh Chfnh phii la CO quan chip hanh eiia Qudc hpi (dupe quy djnh tai Dieu 99 ciia Dp thao). Vifc giir quy djnh nay la khdng cin thilt, vi khdng cd quy djnh nay Chfnh phu van la co quan chap hanh cua Qudc hdi, trong khi quy djnh nhu vay se khdng lam tach bift dupe cae nhanh lap phap, hanh phap, tu phap. Cin quy djnh tap trung vj trf phap ly cua Chfnh phu la co hanh phap. Quy djnh rd traeh nhifm ea nhan gin vdi chirc danh Thii tudng Chfnh phii, cac Bp trudng, Thu trudng co quan ngang bp. Quy djnh eu thi each thuc de Qudc hpi hope chfnh nhan dan noi da biu ra 
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cac dai bieu do bai mien eae ciiurc danh nay. Tiep tuc 
hinh thanh bo quan ly da nganh, da ITnh vuc; giam 
phu hop so dau moi cae bp, ca quan ngang bp; khac 
phuc tinh trang bo trong hoac trung lap ve ehue 
nang, nhiem vu giua cae bp, nganh; khong giir eac 
CO quan thupc Chinh phii eo chuc nang quan ly nha 
nuoc; chi duy tri mpt so co quan can thiet thupc 
Chinh phu la don vj su nghiep. 

Vifc to chuc chinh quyen dja phuong gom co Hpi 
dong nhan dan va Uy ban nhan dan (hoac doi ten 
thanh Uy ban hanh chinh) nen dugc thilt lap thanh 
nhieu mo hinh phii hgp voi khu vuc do thj, khu vuc 
nong thon, mien niii, hai dao. Khong nen ap dung 
mpt mo hinh chinh quyen cung nhac tren pham vi 
toan bp lanh tho. He thong eac co quan hanh chinh 
phai dugc to chuc thong suot tir trung uong toi dja 
phuong, phan djnh ro nhirng loai vi?c bat bupe phai 
bieu quyet cua tap the, nhirng lopi vifc thupc tham 
quyen quyet djnh ea nhan eiia Chu tjch Uy ban nhan 
dan. Nguoi dirng dau co quan hanh chinh c6 trach 
nhiem de xuat, gidi thieu nhan sy cap pho va cac 
thanh vien ciia co quan hanh chinh de cap uy cd 
tham quyin xem xet, quylt djnh, sau do gidi thieu 
cho CO quan dan cu de bau hoac bd nhiem va chju 
traeh nhiem ve vifc de xuat, gidi thifu cua minh. 
Manh dan thuc hifn vifc nhan dan true tiep bau Chu 
tjch Uy ban nhan dan xa. 

He thdng Tda an nhan dan (Dieu 107) can dugc 
quy djnh cy the vf td chirc hf thdng tda an theo 
tham quyfn xet xu, khdng phy thupc vao don vj 
hanh chi'nh, bao gdm: Tda an so tham khu vuc dugc 
to chuc d mdt hoac mgt sd don vj hanh chfnh cap 
huyen; Tda an phuc tham cd nhifm vu chii yeu la 
xet xu phiic tham va xet xu so thim mdt so vu an. 
Tda thugng tham duge td chirc theo khu vuc cd nhifm vu xet xu phiic tham; Tda an nhan dan tdi cao cd nhifm vy tong kit kinh nghiem xet xurir, hudng dan ap dyng thdng nhat phap luat, phat trien an If va xet xuru giam ddc tham, tai tham. Hifn phap eiing can bd sung cae quy djnh ve phdi hgp va kiem scat eua CO quan tu phap ddi vdi co quan lap phap va co quan hanh phap. Vifn kiem sat nhan dan hifn nay la ngudi tham gia vao qua trinh td tyng, nhung ddng thdi lai cd quyin kilm sat doi vdi vifc xet xir. Vi thi, nlu Tda an nhan dan khdng ra phan quyet nhu dl xuat cua Vifn kiem sat nhan dan, thudng bi Vifn kifm sat nhan dan khang nghj lam cho qua trinh giai quyet 

cae vu an phiire tpp va keo dai. Do vay, nen bd quyin 
kiem sat ddi vdi hoat dgng tu phap tai Khoan 1 Dilu . 
112 DU thao, viec nay dl Tda an cip tren ed co ehl 
giam sat ddi vdi vifc xet xu cua Tda an cip dudi. 
Ten ggi eiia Vifn kilm sat nhan dan ciing ed thf ddi 
thanh Vifn cdng td, vr ehire nang chinh eua Vifn 
kifm sat nhan dan la thue hifn quyin cdng to. 

Vifc thanh lap eo quan bao hiln vdi nhiem vu 
bao vf hien phap, bao vf cac quyen co ban eiia edng 
dan duge ghi nhan trong Hiln phap, chdng lai eae 
hanh vi lam quyen, i .-In ciia cac co quan nha 
nude la can thiet. Tuy vay khdng nen de co quan bao 
hiln nay nim trong Qudc hdi nhu Du thao, bdi vi 
hoat dgng bao hien can cd nhiing tuyen bd mang 
tinh phan quyet mgt hanh vi hgp hien hay vi hiln. 
Co quan bao hifn nay phai la co quan hoat ddng 
mang tfnh ddc lap vdi co quan lap phap, co quan 
hanh phap va ehi can eu vao Hien phap df phan 
quylt. Nhieu trudng hgp, eo quan bao hiln c6 thi 
tuyfn bd mgt hanh vi nao do cua Qudc hgi la vi 
hifn. Co quan bao hifn cd trach nhifm bao vf Hien 
phdp la eae quy djnh cua nhan dan dat ra. Vi vay, 
phuong an tdt nhit de bao vf cac quy djnh cua nhan 
dan la co quan dd phai do chfnh nhan dan bau ra. 
Phuong an thir hai cd the ap dung la co quan bao 
hiln do Quoe hgi thanh lap. Nhung df khdng phu 
thuge vao Qudc hdi va cd kha nang dua ra phan 
quyft vi hien ddi vdi ca Qudc hdi, thi nhifm ky eua 
CO quan bao hien phai khac vdi nhifm ky cua QuIc 
hdi. Thanh vien eiia ca quan bao hien khdng dugc 
kiem nhifm bit cu mgt chuc danh nao trong bg may 
nha nude. Co quan bao hien phai dge lap, khdng 
nam trong co cau td chuc ciia bit ky co quan nao, 
hoat ddng mang tfnh chat tai phan chir khdng phai 
chi cd tfnh chit tu vin nhu trong Du thao. Quylt djnh cua co quan bao hien la tdi cao, khdng bj xem xet lai va cd gia trj bat bugc thi hanh ddi vdi tit ca cac CO quan trong bd may nha nude. NhOng van de nhu: Ndi dung nao cin bao hiln; the nao la vi pham cae ngi dung bao hien can phai xu ly; Cac ea nhan, to chiirc khi bj xam pham cae quyen duge bao hien cd quyen lam gi; ehii the cd hanh vi vi hien thi xu ly nhu thi nao; thim quyen eua coquan bao hiln; trinh tu, thu tuc bao hien phai dugc quy djnh rd trong Hifn phap. 3.6. Ve hi?u luc cua Hien phdp Hifn nay, trong xu thi toan eiu hda, rat nhilu moi quan hf dugc dilu chinh bSng cic quy djnh cua 
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phap luat quoc te. Nhieu quy djnh phap luat qu6c te 
du-gc dan chieu ap dyng true tilp hoac dugc ngi luat 
hoa vao cac vSn ban phap luat trong nuoc. Tuy 
nhien, trong Du thao chua co quy djnh nao ve viec 
ap dung phap luat quoc tl. NIU cac quy dinh ctia 
Hien phap va cac quy djnh cua phap luat quIc te 
khac nhau, thi ap dung theo quy dinh nao, eo uu tien 
ap dung quy djnh eua Dilu uac qu6c te hay khong. 
Da so cac dao luat do Qu6c hgi ban hanh deu theo 
quan diem coi phap luat quoe tl ma Viet Nam da 
tham gia ky ket hoac gia nhap dugc uu tien ap dung 
truae. Vi vay, kien nghj trong phan quy djnh tai 
Dieu 123 eua Ban du thao Hien phap sira doi, can bo 
sung them dilu khoan quy djnh vl nguyen tie ap 
dung eae quy djnh eua phap luat quoc te. 

Trong moi quan he phap ly vai cac van ban quy 
phpm phap luat trong nuac, tai Dieu 123 eua Ban du 
thao Hien phap 1992 sua doi da xac djnh ro rang 
hifu lyc ciia Hien phap la van ban co gia trj phap ly 
cao nhat, tat ca eae van ban quy pham phap luat 
khde dilu phai co ngi dung phu hgp va khong dugc 
trai vai Hiln phap. Tuy nhien, can b6 sung quy djnh 

"Mgi van ban quy pham phap luat va van ban ap 
dung phap luat bj tuyen bo la vi hiln se khong co 
hieu luc phap luat". 

Tai Khoan4 Dilu 124 cua Duthao quy dinh: "Du 
thao Hien phap dugc thong qua khi c6 it nhat hai 
phan ba tong so Dai bieu Quoc hgi bieu quylt tan 
thanh. Viec trung cau y dan ve Hiln phap do Quoc 
hgi quy dir>li". Nhu vay, QuIc hgi co thi tu quylt 
dinh sua d6i Hien phap va khong can nhan dan phiic 
quyet. Dieu nay trai vai nguyen t4e ehii quyin nhan 
dan va gianh lai quyin lap hien ciia nhan dan. Kiln 
nghj sua doi khoan 4 Dilu 124 nhu sau: "Du thao 
Hiln phap dugc thong qua khi co it nhat hai phan ba 
tong s6 Dai bieu QuIc hgi co mat bilu quylt tan 
thanh. Ban du thao sau khi duge Qu6e hgi thong 
qua phai dugc dua ra toan dan phuc quylt". 

Tren day la mgt so y kiln nho vai mong muon 
Ban Hien phap ciia Nha nuac ta trong thdi ky tdi 
duoc ban hanh diing vdi vai trd la mgt dao luat ca 
ban- dao luat gdc, tao nen tang ca sd phap ly cho 
viec xay dung va bao ve Td qudc Viet Nam.D 
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