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HOAN THIEN CHE D0 QUAN LY, SU DUNG VA KHAI THAC
TAI SAN KET CAUHATANGDUONG SAT DO NHA NUGC

PAUTU, QUAN LY

DO THI HANG

Dé'tao hanh lang phdp Iy cho céng tdc quan Iy, sit dung va khai thdc d6i véi tai san két cdu ha tdng duong
sdt do Nha nudc ddu tu, qudn Iy, Chinh phi dd ban hanh Nghi dinh s6 46/2018/ND-CP quy dinh vé viéc
quan ly, sir dung va khai thdc tai san két cdu ha tdng duong sdt quéc gia. Qua 6 ndim, viéc thuc hién Nghi
dinh trén dd cho thdy nhiing két qud buéc ddu, song ciing béc 16 nhiing han ché, bdt cdp can duoc thdo g
dé ddp ting yéu cdu dinh huéng phdt trién giao théng vén tdi duéng sdt Viét Nam dén nim 2030, tdm nhin
dén ndm 2045 theo Két ludn s6 49-KL/TW ngay 28/02/2023 ctia Bé Chinh tri.
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IMPROVING THE MANAGEMENT AND UTILIZATION
OF STATE-INVESTED RAILWAY INFRASTRUCTURE

Do Thi Hang

To create a legal framework for managing, utilizing, and
exploiting state-invested railway infrastructure, the
government issued Decree 46/2018/ND-CP regulating
the management and use of the national railway
infrastructure. Over six years of implementation,
initial results have been achieved, but there are still
limitations that need to be addressed to meet the
development goals for Vietnam’s railway transport
by 2030 and with vision to 2045 according to the
Conclusion 49-KL/TW dated February 28th, 2023 of
the Politburo.
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Thuc trang ché d6 quan ly, st dung
va khai thac tai san két cau ha tang dudng sat

Tai san két ciu ha ting duong st bao gom cong
trinh duong sat, pham vi bao vé cong trinh duong
sat va hanh lang an toan giao thong duong sat. Tai
san két ciu ha tang duong sat 6 vai trdo quan trong
trong viéc nang cao nang luc chay tau, gép phan co
cdu lai cac phuong thirc van tai dé€ phat trién giao
thong van tai bén viing.

Tai san két cdu ha tang duong sat nudce ta hién
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nay c6 hon 3.315 km duong sat, 287 ga va hé thong
cau, cdng, ham, cac cong trinh phu tro. Quy dat
danh cho két cdu ha tang duong st bao gom dat tru
so lam viéc, dat cdc cong trinh ha tang duwong sat, dat
thudc pham vi bao vé, hanh lang an toan duong sat
v6i hon 6.000 ha dat tap trung tai 34 tinh, thanh phg,
thi x3a, thi trdn 16n.

Trudc khi c¢é Luat Quan ly, sit dung tai san cong,
viéc quan ly, khai thac hé thong két cdu ha tang
duong sat da dwoc Nha nude quan tdm, giao trach
nhiém thdng nhat quan ly cho Chinh phu; B Giao
thong van tai thuwe hién vai tro la dai dién chu so hitu
tai san két cdu ha tang duong sat qudc gia. Tong
cong ty Duong sit Viét Nam la doanh nghiép duy
nhat ctia nganh duong sat thuc hién cdc cong tac
gom: Kinh doanh van tai duong sat; quan ly khai
thac, bao dudng va stra chira hé thong két cdu ha
tang duong sat qudc gia; kinh doanh hé thong két
c&u ha tang duong sat; diéu hanh giao thong van tai
duong sat.

Thi hanh Luat Quan ly, stt dung tai san cong nam
2017, véi nguyén tac moi tai san cong phai duoc giao
cho d6i tuwong cu thé quan ly, khai thac theo quy
dinh cua phap luat, nam 2018, Chinh phu da ban
hanh Nghi dinh s6 46/2018/ND-CP quy dinh viéc
quan ly, st dung va khai thac tai san két cdu ha tang
duong sat qudc gia.

Tt nhan thitc duong sat 1a mot nganh kinh t& - k§
thuat ddc thu khong thé thiéu trong nén kinh t& véi
muc dich an sinh xa hdi cao, phai dau tu 16n nhung
lai kho thu hdi v&n; nguyén tac quan ly tai san két



c&u ha tang duong sit qudc gia da dat ra tai Nghi
dinh s6 46/2018/ND-CP la:

(i) Quan ly nha nudc vé tai san két cdu ha tang
duong sat qudc gia dwoc thue hién thdng nhat, phan
cdp rd thdm quyén, trach nhiém cta ting co quan
nha nuwde va trach nhiém phdi hop gitta cac co quan
nha nwdc;

(i) Tach bach gitta quan ly nha nudc ctia co quan
nha nudc véi hoat dong kinh doanh cua doanh
nghiép; tach bach gitta kinh doanh két cau ha tang
duong sat véi kinh doanh van tai duong sét;

(iii) Moi tai san két cau ha tang duong sat déu
duoc Nha nudce giao cho ddi twong quan ly va doi
twong st dung, kinh doanh; dwoc ké toan day du vé
hién vat va gia tri theo quy dinh ctia phap luat;

(iv) Nha nudc khuyén khich cac td chirc, ca nhan
thuc hién dau tw, kinh doanh phat trién tai san két
c&u ha tang duong sat trén co sé dam bao su van
hanh thong nhat, an toan chay tau;

(v) Viéc kinh doanh tai san két cdu ha tang duong
sdt thue hién theo co ché thi treong, cé su hd tro cia
Nha nudc theo titng giai doan; titng budc tinh dung,
tinh dt chi phi nhdm bao toan va phét trién tai san
két cdu ha tang duong sat;

(vi) Viéc quan ly, sir dung va kinh doanh tai san
két cau ha tang duong st duoc thuc hién cong khai,
minh bach; moi hanh vi vi pham ch& d6 quan ly, st
dung va kinh doanh tai san két cdu ha tang duong
sat dugc xtt ly kip thoi, nghiém minh theo quy dinh
cta phap luat.

Nghi dinh s6 46/2018/ND-CP da quy dinh rd co
ché giao quan ly, stt dung va khai thac tai san gin
voi trach nhiém bao vé¢, sit dung c6 hiéu qua. b6 la
giao cho co quan nha nuwéc chuyén nganh vé duong
sit (Cuc Buong sdt Viet Nam) quan ly; treong hop,
giao cho doanh nghiép quan ly theo hinh thtc
khong tinh thanh phéan von phai lap Dé an bao cao
Thu twéng Chinh pha phé duyét.

Nham hudéng t6i viéc kinh doanh tai san két cau
ha tang duong sat dan theo co ché thi truong, c6 su
hd tro ctia Nha nuéce theo ting giai doan; titng budc
tinh dung, tinh du chi phi, bao toan va phat trién tai
san két cau ha tang duong sat, co ché hién nay cho
phép co quan, doanh nghiép duoc giao quan ly tai
san dwogc khai thac tai san thong qua cac phuong
thiee: tryee ti€p t6 chire khai thac tai san; cho thué
quyeén khai théc tai san; chuyén nhuong c6 thoi han
quyén khai thac tai san; dong thoi, quy dinh quyén
cua Nha nudc trong truong hop can thiét phai thu
hoi tai san khai thac d€ thuc hién phuong thic khai
thac khac c6 hiéu qua cao hon.

Viéc xt ly tai san két cau ha tang duong sat gom
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cac hinh thttc quy dinh tai Luat Quan ly, st dung tai
san cong, gom: Thu hoi; diéu chuyén tai san; ban tai
san; st dung tai san d€ thanh toan cho nha dau tu
khi thuc hién du 4n dau tw xay dung cong trinh theo
hinh thic hgp dong xay dung chuyén giao; thanh
ly, xt ly tai san trong treong hop bi mat, bi huy hoai
va hinh thttc khac theo quy dinh ctia phap luat.
Dong thoi, dé kip thoi trong x ly tai san, giam thu
tuc hanh chinh, Chinh phu da quy dinh giao thdm
quyén cho Bo Giao thong van tai quyét dinh dwa vat
tw thu hoi tir thanh ly tai san vao st dung dé dam
bao tiét kiém, hiéu qua.

Theo bdo cdo ctia cac by, nganh, dia phuwong
trong thoi gian qua, viéc Chinh pht ban hanh Nghi
dinh s6 46/2018/ND-CP da tao ra hanh lang phép ly
dong bo dé trién khai Luat Quan ly, dung tai san
cong nam 2017. Nghi dinh s 46/2018/ND-CP da xac
dinh dwgc danh muc tai san két cdu ha tang duong
sat qudc gia; ddi twong duoc giao quan ly va hinh
thire, thdm quyén, thu tuc giao quan ly tai san dam
bao tai san duoc hach toan, ké toan day du va bao
tri theo quy dinh; da dang hda cac phuwong thitc
khai thac, tao diéu kién khai thac nguon luc tai
chinh ttr tai san cong.

Tuy nhién, trong qua trinh trién khai thuc hién,
quy dinh tai Nghi dinh s 46/2018/ND-CP va cong
tac quan ly, st dung, khai thac tai san két cau ha
tang duong sat da phat sinh nhitng han ché, bat cap:

Thir nhdt, pham vi diéu chinh cta Nghi dinh
46/2018/ND-CP chwa bao quat hét cac loai tai san
két cau ha tang duong sat do Nha nuéc dau tu,
quan ly, chua diéu chinh d6i voi tai san két cau ha
tang duong sat d6 thi (nhw tuyén duong sit d6 thi
Cat Linh - Ha Dong tai Ha Noi, Sai Gon - Sudi Tién
tai Thanh ph6é H6 Chi Minh) hodc chua lam rd ché
d6 quan ly, st dung va khai thac d6i véi mot s6
truong hop nhu tai san két ciu ha tang duong sat
do don vi luc lwgng vii trang nhan dan quan ly va
tai san két ciu ha tang duong st do cac bo, nganh
khac ngoai B Giao thong van tai quan ly hodc da
ban, chuyén nhuong, tinh vao gia tri dé€ doanh
nghiép khi cd phan hda trong thoi gian trude day.

Thir hai, viéc giao tai san két cadu ha tang duong
sat qudc gia cho ddi twong quan ly dén thoi diém
hién nay van chwa thuc hién duoc do phat sinh bat
cap nhu thu tuc giao tai san két cau ha tang duong
sat cho d6i tugng quan ly con chong chéo hodc va
chura 15. Vi duy, tai san két cAu ha tang duong sat
duoc hinh thanh tir du an st dung vén nha nudc,
duoc xac 1lap quyén so hitu toan dan thi viéc giao tai
san cho d6i twgng quan ly, viéc xi ly tai san (giao,
diéu chuyén) thuc hién theo quy dinh vé xt ly d6i
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vdi tai san ctia du an st dung von nha nudc, tai san
duoc xac 1ap quyén so hitu toan dan hay thuc hién
theo quy dinh vé quan ly, sit dung va khai thac tai
san két cdu ha tang duong sat.

Thir ba, viéc khai thac tai san két cdu ha tang
duong sat qudc gia chia phan anh hét tinh chat dac
thu cua tteng loai tai san va chua tinh dén d6i tuong
giao gan véi hinh thitc giao quan ly nén cc hinh
thitc khai théc tai san (cu thé ddi véi hinh thite truc
tiép t6 chirc khai thac) chua phéat huy tac dung
trong thuec té.

Khong phé duyét duoc du toan chi phi cé lién
quan dén viéc khai thac tai san két cau ha tang
duong sat qudc gia do thiéu cac quy dinh vé tiéu
chuan, dinh mtc, ché d6 do co quan nha nude cd
tham quyén quy dinh; thiéu co s¢ dé phé duyét cac
noi dung chi ngoai dinh mttc do doanh nghiép thuec
hién va chiu trach nhiém; chwa déng bo gitra quyén
va trach nhiém cua doanh nghiép trong viéc khai
théc tai san két cau ha tang duong sat qudc gia.

Thir tw, viéc xtx ly tai san két cau ha tang duong
sat qudc gia theo mot s6 hinh thiic (nhu: St dung tai
san két cdu ha tang duong sat qudc gia dé thanh
toan cho nha dau tw khi thuwe hién du an dau tu xay
dung cong trinh theo hinh thitc hop dong xay dung
- chuyén giao; ban tai san) khong con phu hop voi
chu treong, duong 16i cua Pang va thuc té hién nay.
Pong thoi, mot sO loai tai san khong con nhu cau st
dung hoac thay do6i quy hoach, loai ra khéi danh
muc tai san két cdu ha tang duong st qudc gia
nhung chwa ¢6 co ché dé thuc hién chuyén giao vé
dia phuong quan ly, xtt ly, theo d6, can stra doi, bd
sung vé hinh thiic x ly, thdm quyén, trinh tu, thu
tuc thiee hién cho phu hop.

Thir nidm, viéc k€ toan, bdo cdo tai san két cdu ha
tang duong sit qudc gia chwra dwoc day du va kip
thoi; viéc xay dung Co so dit liéu vé tai san két cau
ha tang duong st chuwa duoc thue hién, chua ¢
thong tin d€ tich hop véi Co s dit liéu qudc gia vé
tai san cong.

Nhiing kho khan, bat cap nay cd nguyén nhan
chu quan tir cdng tac t6 chirc thuee hién nhung ciing
cé nguyén nhan ttr ndi tai cac quy dinh tai Nghi dinh
s0 46/2018/ND-CP chua day du, chua bao quat dugc
cac tinh hudng phat sinh trong thuc t€ do day 1a lan
dau tién Chinh phu c6 quy dinh chi tiét vé viéc quan
ly, st dung va khai thac tai san két cau ha tang
duong sat qudc gia do nha nwdc dau tu, quan ly.

Giai phap hoan thién ché dé quan ly, st dung
va khai thac tai san két cau ha tang duéng sat

DPé hoan thién ché d6 quan ly, st dung va khai
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théc tai san két cau ha tang duong sat, mot 3 giai
phap can thue hién gom:

Mot la, xay dung Nghi dinh quy dinh viéc quan
ly, st dung va khai thac tai san két cau ha tang
duong sat (bao gom duong sit qudc gia va duong
sat do thi) thay thé cho Nghi dinh s6 46/2018/ND-CP
nham hoan thién co so phap ly dé giai quyét cac
vudng mac, bat cap phat sinh trong qua trinh giao,
quan ly, st dung va khai thac tai san két cdu ha tang
duong sat, bao dam tat ca cac tai san két cau ha tang
duong sat do Nha nudc dau tu, quan ly déu xac
dinh duoc chu thé chiu trdch nhiém treedc Nha nuwde
trong quan ly, ké toan tai san va khai thdc tai san.

Hai la, thong nhat vé co ché giao quan ly, khai
théc tai san két cau ha tang duong sit nham tach
biét r6 vai tro quan ly nha nuwdc véi vai tro quan ly,
khai thac tai san theo hudng: Giao toan bo tai san
két cdu ha tang duong sat cho doanh nghiép do Nha
nuéc nam gitt 100% von didu 1é quan ly theo hinh
thire khong tinh thanh phéan von nha nudc tai doanh
nghiép thay vi phai 1ap Dé an nhu quy dinh tai Nghi
dinh s6 46/2018/ND-CP. Sau khi duoc giao tai san,
can ct nhu cau va kha nang quan ly, khai thac tai
san, doanh nghiép c6 thé xay dung phuwong an dau
tw, bd sung von diéu 18 tai doanh nghiép bang gia tri
tai san két cau ha tang dwong sit. Phuong an dau tuw,
bd sung von diéu 1€ phai xac dinh cu thé danh muc
tai san két cdu ha tang duong sat giao cho doanh
nghiép quan ly tai san duong st theo hinh thirc dau
tw von nha nudc vao doanh nghiép.

Ba I, quy dinh cu thé thu tuc giao tai san két cdu
ha tang duong sat duoc hinh thanh tr du an st
dung von nha nudc, duge xac lap quyeén sé hiru
toan dan theo hudng: (i) Tai san két cau ha tang
duong sat dwoc xac 1ap quyén so hitu toan dan dugc
xtt ly theo hinh thttc giao cho doanh nghiép quan ly
tai san duong sat thuc hién theo quy dinh ctia phép
luat vé quan ly, xu ly d6i véi tai san duoc xac lap
quyén so hiru toan dan; (ii) Tai san két cau ha tang
duong sat 1a két qua cta qua trinh thuc hién du 4n
st dung von nha nudc: Quy dinh cu thé déi véi
treong hop trong duw an dau tu duoc co quan, nguoi
c6 tham quyén phé duyét c6 xac dinh doi twong thu
huong tai san la két qua ctia qua trinh thuc hién dw
an va doi tuong thu huong la/khdng phai la doanh
nghiép quan ly tai san dudng sat; truong hop trong
du an dau tu dugc co quan, nguoi ¢d tham quyén
phé duyét khong xac dinh d6i twong thu huong tai
san la két qua ctia qua trinh thuc hién dy an.

Bon 1, hoan thién co ché khai thdc tai san két cau
ha tang duong sat theo hudng quy dinh cu thé viéc
khai thac bao gom ca treong hop khai thac toan bd



hoac mot phan cta tiing tai san; treong hop khai
thac mot phan cua ting tai san thi phai dam bao
khong lam anh hudng dén viéc quan ly, st dung va
khai thac d6i voi phan tai san con lai d¢ dam bao
pht hop véi thuece t& khai thac tai san. Pong thoi, dé
khéc phuc khé khan, veéng méc hién nay trong viéc
thanh toan chi phi trong viéc khai thac tai san, co
ché quan ly, st dung sd tién thu duoc tir khai thac
tai san két cau ha ting duong sat trong truong hop
doanh nghiép quan ly tai san truec tiép t6 chire khai
thac tai san can dwoc bd sung theo hudéng “khoan”
chi phi. Cu thé, doanh nghiép quan ly tai san duong
sit duoc sw dung mot phan doanh thu ttr khai thac
tai san dé€ chi tra cac chi phi ¢d lién quan dén hoat
dong quan ly, khai thac tai san, tra ng von vay, von
huy dong lién quan dén khai thac tai san (néu co) dé
dau tw, nang cdp, mo rong tai san két cdu ha tang
duong sat, thiee hién nghia vu tai chinh véi Nha
nudc theo quy dinh ctia phap luat va phai hach toan
vao doanh thu cua doanh nghiép; phan con lai dugc
ndp vao ngan sach nha nudc. Viéc quan ly, st dung
s6 tién doanh nghiép quan ly tai san duwong sat duoc
st dung duoc thuc hién theo co ché tai chinh cua
doanh nghiép.

Xay dung Nghi dinh quy dinh viéc quan ly, si
dung va khai thac tai san két cau ha tang
dudng sat (bao gom dudng sat qudc gia va
dudng sat do thi) thay thé Nghi dinh sé
46/2018/NP-CP la can thiét nham hoan thién
co s& phap ly dé gidi quyét cac vudng méc,
bat cap phat sinh trong qua trinh giao, quan
ly, s& dung va khai thac tai san két cau ha
tang dudng sat, bao dam tat ca cac tai san két
ciu ha tang dudng sat do Nha nuéc dau tu,
quan ly déu xac dinh dugc cha thé chiu trach
nhiém truéc Nha nudc trong quan ly, ké toan
tai san va khai thac tai san.

Viéc quan ly, sit dung s0 tién thu duoc tir khai
thac tai san két cdu ha tang duong sit qudc gia theo
co ché nay sé khic phuc duoc ton tai, virdng mac
hién nay; gitp doanh nghiép quan ly tai san khai
thac tai san dugc chu dong trong viéc thanh toan bu
dap cdc chi phi phét sinh trong qua trinh tao ra
nguon thu ttr khai thac tai san; nang cao trach nhiém
cua doanh nghiép trong quan tri chi phi, gép phan
nang cao hiéu qua kinh doanh ctia doanh nghiép,
tao dong lwc dé doanh nghiép tang cuwong, nang cao
hiéu qua hoat dong, tang ngudn thu cho ngan sach
nha nudc; thuan 1oi cho cong tac thanh, kiém tra,
giam sat cua cac co quan nha nudc d6i voi hoat
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dong khai thac két cdu ha tang duong sat qudc gia.

bong thoi, stta d6i quy dinh vé viéc 1ap va phé
duyét chi phi lién quan dén viéc khai thac tai san két
c&u ha tang duong sat qudc gia: Du toan chi phi co
lién quan dén viéc khai thac tai san két cau ha tang
duong sat do doanh nghiép quan ly tai san duong
sat 1ap, trinh co quan, nguoi cé thAm quyén phé
duyét. Khong quy dinh “cting nhéac” vé co quan lam
chu tai khoan tam git tai Kho bac Nha nudc ma cho
phép Bo Giao thong van tai chi dinh co quan lam
chu tai khoan trong treong hop tai san dwoc khai
thac theo phuong thitc cho thué quyén khai thac,
chuyén nhuwong c6 thoi han quyén khai thac tai san.

Nam Ia, hoan thién cac phuong thirc xtt 1y tai san
két cdu ha tang duong sat dam bao phu hop véi chu
treong, duong 16i ciia Bang va thuc té€hién nay theo
hudéng bo hinh thitc “Ban tai san”, “Stt dung tai san
két cau ha tang duong st qudc gia dé thanh toan
cho nha dau tu khi thyc hién du an dau tu xay dung
cong trinh theo hinh thitc hop dong xay dung -
chuyén giao”; dong thoi bo sung hinh thirc “Chuyén
giao tai san vé dia phuong quan ly, xt 1y”.

Theo do, tai san két ciu ha tang duong sat duoc
chuyén giao vé dia phuong quan ly, xt ly trong cac
treong hop: khi c6 su thay doi vé quy hoach, tai san
da duoc giao nhung khong con nhu cau st dung
lam tai san két ciu ha tang duong sat, truong hop
khac theo quy dinh ctia phap luat.Viéc xt ly tai san
theo hinh thitc chuyén giao tai san vé dia phuong
quan ly, xt ly chi 4p dung trong truong hop khong
tiép tuc st dung tai san d6 cho muc dich lam tai san
két cau ha tang duong sit qudc gia. Dong thoi, can
stra d6i, bd sung quy dinh vé thim quyén, trinh ty,
thu tuc quyét dinh va thuc hién xtt ly tai san cho
phu hop véi déc thu tai san, dong bd véi cac quy
dinh khac vé quan ly, st dung tai san cong va thuc
t& hién nay.
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