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TREN THI TRUONG CHUNG KHOAN VIET NAM

ThS. NGUYEN PHUONG THAO — Hoc vién Ngdn hang

G bdt ky mét thi trurong chiing khodn ndo, bdo vé nha ddu tu luén duoc xdc dinh I mét trong
nhitng muc tiéu quan trong va co bdn nhdt cia co quan qudn Iy nha nuéc nhdm phit trién thi
trudng chiing khodn on dinh, cong bdng va bén viing. Sé khéng cé mét thi trugng chiing khodn
“manh khée” néu nhu quyén va lgi ich hap phdp ciia nhiing nha dau tu- nhiing ngui kién tao nén

thi truong khong duoc dam bdo.

Tir khéa: Thi trudng chiing khodn, nha ddu tu, thi trudng niém yét, sén phdm

Onany stock market, protection mechanism
for investors is considered as one of the most
important goals of state authorities to develop
a stable, equal and sustainable stock market.
There will be no “healthy” stock market when
the legal rights and benefits of the investors —
creators of the market are not ensured.
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Thuc trang co ché bao vé
nha dau tu trén thi trudng chiing khoan

Sau 20 nam hinh thanh va phat trién, thi truong
chiing khoan (TTCK) Viét Nam da c6 nhing tién
vugt bac ca vé “chat” va “luong”. Tt mot thi
treong nho bé voi 2 ma chiing khodn tai thoi diém
méi ra doi, dén nay TTCK Viét Nam da phat trién
manh mé véi hang tram ma ching khoan lén san.
Theo s6 liéu thong ké, tdng von hod cua thi truong
niém yét trong nam 2016 dat hon 1,64 triéu ty dong
(72 ty USD), tang 345.000 ty dong (26,6%), twong
tng tang khoang hon 15 ty USD so véi cubi nam
2015. Thi truong Upcom ciing ngay cang soi dong,
tinh dén hét ngay 30/12/2016 von hoa ctia Upcom

da tang lén mtrc 313.400 ty dong, tang téi gan 420%
so v6éi dau ndm 2016. Bén canh nhiing san pham
truyén thong, thi truong cling chao don rat nhiéu
nhitng san pham chiing khodn mdi phong phu, da
dang nhu ETF, chiing quyén c¢6 dam bao (Covered
Warrant). Tuy nhién, cing véi nhitng budc phat
trién ctia TTCK Viét Nam, thi cac nha dau tu (NDT)
cling ngay cang phai d6i mat véi nhiéu nhiing rui
ro, bat 6n caa thi truong.

Theo s6 liéu thdng ké ctia Uy ban Chitng khoén
Nha nudc, trong nam 2016 da ban hanh 126 quyét
dinh xw ly phat vi pham hanh chinh d6i vé6i 75 to
chttc va 51 ca nhan, tong s6 tién phat la hon 11 ty
dong. Chi tinh riéng trong 3 thang dau nam 2017,
Uy ban Chting khodn Nha nuwée da xt ly 16 vi
pham, x& phat hanh chinh 15 t6 chttc va 1 ca nhan.
Pa phan cac vi pham phap luat nay lién quan dén
hoat dong thao tung gia chitng khoan, giao dich
gia tao, vi pham vé ché d bao cao, cong b thong
tin... déu la vi pham cé sy anh huwong 16n dén
quyeén va loi ich cia NDT, nhat 1a cdc NDT nho 1é.
Dac biét trong 2016, thi treong da ching kién mot
trong nhitng vi pham phép luat chitng khoan dac
biét nghiém trong, khién nhiéu NDT mét tring
khi dau tw vao chitng khoan MTM cuia cong ty cd
phan Mo va Xudt nhap khau Khoang san Mién
Trung. Theo d6, cd phiéu MTM lén giao dich trén
san Upcom vao ngay 15/4/2016. Ngay 17/6/2016,
HNX da quyét dinh dung giao dich d6i véi cd
phiéu nay véi ly do d€ bao vé quyén lgi cia NDT.
Trwdce khi bi ngting giao dich, MTM la ¢6 phiéu c6
thanh khoan top ddu Upcom véi hang triéu don vi
duoc giao dich mdi phién. Tham chi, trong phién
giao dich ngay 16/6, khdi luong giao dich MTM
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tang vot 1én hon 7 triéu don vi, tuong duong 23%
khéi lugng ¢d phiéu luu hanh cua cong ty. Két
thac phién giao dich ngay 17/6, thi gia MTM chi
con 2.600 dong/co phan, giam t6i 75% so véi gia
chao san chi cach day 2 thang. Diéu nay cé nghia
NDT nao mua cd phiéu MTM thi da “bay hoi”
% gia tri tai san. Trong khi d6, tir khi dwoc niém
yét cho dén trude khi bi ngting giao dich, da c6
nhiéu thong tin b4t 6n vé doanh nghiép (DN) nay
nhu: Cong ty bi cho la ngirng hoat dong, tru so
cong ty chi la quan an, sy thay doi hang loat vé
nhan su lanh dao cong ty. Cau hoi ma NDT dat
ra la tai sao mot doanh nghiép cé nhiéu van dé
dén nhu vay van c6 thé niém yét trén san Upcom
trong hai thang, trach nhiém ctia co quan quan ly
nha nudc & dau trong viéc tham dinh va gidam sat
cac doanh nghiép trén san Upcom. RO rang ¢ day
da c6 mot sy bat On trong co ché bao vé cac NDT
trén TTCK noéi chung va TTCK chua niém yét noi
riéng. Quyén va lgi ich hop phédp cua nha dau tw
da bi xam pham ma nguyén nhan chinh la do hé
thong cac quy dinh phap luat bao vé NDT con
chua thuec sy chdt ché va hiéu qua.

Cac vu viéc vi pham ching khoan nghiém
trong bi truy citu trach nhiém hinh su nhung
Uy ban chiing khoan Nha nuéc lai khéng c6
tham quyén tham gia khdi té diéu tra. Ngay
trong chinh cac quy dinh ctia Luat Ching
khoan ciing con thiéu cac quy dinh lién quan
dén tham quyén cta Uy ban Chiing khoan
Nha nudc trong yéu cau co quan, té chic, ca
nhan cung cap théng tin, tai liéu lién quan
dén cac doi tuong c6 dau hiéu vi pham.

Khi xem xét dén hé thdng cac quy dinh phéap
luat vé bao vé NDT trén TTCK Viét Nam c6 thé
thay c6 mot s6 van dé nhu sau:

Mt la, cac quy dinh phap luat ndm rai rac trong
nhiéu cac van ban phap luat khac nhau nhu Luat
Chttng khoan, Luat Doanh nghiép, cdc van ban
dwdi luat nhu thong tu, cac quyét dinh... cac quy
dinh nay d6i ltuc con chong chéo, thiéu sy thong
nhat, dong bo. Viéc xay dung va ban hanh mot van
ban phap luat thong nhat vé bao vé nha dau tw
gitp tao ra co so phap ly viing chac cho hoat dong
nay dwoc dién ra minh bach va hiéu qua hon thé
con tao tién dé cho sy ra doi cua cac Quy bao vé
NDT - mot trong nhitng bién phép khac phuc cudi
cung khi quyeén va 1oi ich hgp phap cua NDT bi
xam pham.

Hai la, cac quy dinh vé bao vé NPT cua Viét
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Nam méi chi ding lai ¢ viéc phu hop véi diéu
chinh cac hanh vi xay ra trén thi treong trong
nuwdc ma thiéu di sy twong thich véi cac thong
1é qudc t€, ma ddc biét la theo cac muc tiéu
va nguyén tic do T chitc Qudc t& cac Uy ban
Chuing khoan (IOSCO) khuyén nghi. IOSCO da
thuc hién cac nghién ctu chuyén sau tai nhiéu
nudc ¢c6 TTCK phat trién trén thé gidi dé xay
dung va ban hanh cac bd nguyén tic, thong 1é
tot nhat trong quan ly va phat trién thi trueong.
Trong d6, muc tiéu quan ly ma IOSCO khuyén
nghi cho cac co quan quan ly TTCK thanh vién la
“xdy dung mot thi treong cong bang, minh bach,
bao vé NDT va giam rui ro hé thdng”. D€ thuc
hién muc tiéu nay can xay dung va hoan thién hé
thong phap luat chitng khoan chét ché va nghiém
minh, trao thdm quyén rong dé diéu tra va xw ly
cac vi pham phap luat chitng khoan cho co quan
quan ly thi truong, dwa ra dugc nhitng ché tai
du manh d6i véi cac hanh vi gian lan, giao dich
khong cong bang, yéu cau cong bd thong tin day
du, minh bach, thuc hién quan tri cong ty, quan
tri rui ro t6t. Tuy nhién, & Viét Nam hién nay céc
quy dinh phap luat vé nhitng van dé nay van con
nhiéu van dé can xem xét. Vi duy, lién quan dén
tham quyén x& ly vi pham phap luat trong linh
vuee chitng khoan, hién nay Uy ban Chting khoan
Nha nwdc méi duoc ap dung cac bién phap xtr
ly hanh chinh trong khi d6 véi cac vu viéc vi
pham chiing khoan nghiém trong bi truy cttu
trach nhiém hinh su nhung Uy ban chitng khoan
nha nudc lai khong c¢é thdm quyén tham gia khoi
t6 diéu tra. Ngay trong chinh cac quy dinh cua
Luat Ching khoan cling con thiéu cac quy dinh
lién quan dén thdm quyén ctia Uy ban Chtng
khoan Nha nudc trong yéu cau co quan, td chuc,
ca nhan cung cap thong tin, tai liéu lién quan
dén cac doi twong c6 ddu hiéu vi pham; yéu cau
cac td chire tin dung cung cdp thong tin vé giao
dich tai khoan ngan hang cua ddi twong c6 dau
hiéu vi pham; quyén triéu tap t6 chitc cd nhan d6
dén lam viéc d€ lam rd hanh vi vi pham... Trong
khi d6 theo thong 1& qudc t& va theo nguyén tac
ctia IOSCO thi cac co quan quan ly nha nudc vé
chting khodn déu c6 dugc nhitng quyén han nay.
Ngay trong nguyén tac sd 8 ctia B§ quy tac quan
1y TTCK 2003, IOSCO ciing da khing dinh “Co
quan quan ly nén c6 quyeén yéu cau cung cap cac
thong tin hodc thwc hién thanh tra hoat dong
kinh doanh bat ctt khi nao tin rang diéu d6 la
can thi€t d€ dam bao tuan tha tiéu chuan co lién
quan. Nhitng nghi ngo vé mot hanh vi vi pham



phap luat khong phai la mot diéu kién tién quyét
can thiét dé st dung quyén han thanh tra cua
nguoi co thdm quyén hodc cdp phép.”

Ba la, con thiéu cac quy dinh phap ludt vé quan
ly thi treong Upcom va thi truong OTC. Co6 thé
thdy rang, trong thoi gian gan day, s& luong cac
vi pham phap luat xay ra trén hai thi truong nay
ngay cang tang ca vé s6 lugng va miic d¢ nghiém
trong dién hinh nhu vu viéc cua ching khoan
MTM nam 2016.

Bon la, hién nay da bd sung nhiéu hang hoéa
moi cho TTCK nhu: Quy Hoéan d6i danh muc dau
tw ching khoan (ETF), chiing quyén c6 dam bao
(Covered Warrant). Day 1a nhitng san phdm khong
xa la v6i TTCK thé gidi nhung lai méi mé véi NDT
Viét Nam. Nhung, trong cadc quy dinh cua phap
luat ching khoan Viét Nam chwa c6 nhiéu nhing
quy dinh mang tinh bao vé NDT khi tham gia dau
tw hai san pham nay (dac biét la vdi san pham
chting quyén c6 dam bao).

Nam la, hién nay chua ¢6 quy dinh cu thé vé co
ché xay dung Quy Bao vé nha dau tu. Quy Bao vé
NDT méi dugc quy dinh kha chung chung trong
Luat Chung khoan va mot sd van ban dwéi luat. Cu
thé'la tai Khoan 7, Biéu 71, Luat Chiing khoan quy
dinh: Nghia vu cua cong ty chitng khodn la “Mua
bao hiém trach nhiém nghé nghiép cho nghiép vu
kinh doanh chitng khodn tai cong ty hoac trich lap
Quy Bao vé NDT d€ boi thuong thiét hai cho NDT
do su ¢d ky thuat va so sudt cia nhan vién trong
cong ty.”

Cac bién phap xay dung co ché bao vé
nha dau tu trén thi truong chiing khoan

D€ han ché va giam thiéu nhitng rui ro d6i voi
NDT, tir d6 khuyén khich ho tham gia ngay cang
nhiéu hon vao cac hoat dong cua thi truwong, rd
rang can thuc hién mot s6 nhitng giai phap sau:

Mot la, can nhanh chdéng chudn héa cac quy
dinh trong quan ly va phat trién TTCK theo thong
1é qudc t€, ddc biét la theo cac muc tiéu va nguyén
tac do I0SCO khuyén nghi; dong thoi, c6 ké hoach
hé thdng hoa cac quy dinh vé bao vé NDT trén
TTCK dam bao dong bg, hiéu qua hudng téi muc
tiéu xay dung mot van ban phap luat thdong nhat
vé bao vé NDT.

Hai la, can siét chat quan ly cac hoat dong trén
TTCK chua niém yét, thi truong phi tap trung.
Véi ddc thu la noi cac quy dinh vé dang ky giao
dich khé don gian lu6n tao nhitng khoang trong,
khe ho d€ dau co, truc loi, gay ton that cho NDT
cling nhu uy tin ctia co quan quan ly, tuy nhién sy
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ton tai cta thi treong nay la can thiét d€ tao diéu
kién giao dich cho cac chitng khoan chuwa niém
yét. Do dd, cac co quan quan ly nha nudc can ban
hanh céc vdn ban siét chat viéc quan ly giao dich,
thanh toan trén thi treong chua niém yét; dong
thoi, nang cao trach nhiém ctia cac co quan quan
ly nha nudc, cac so giao dich trong quan ly va
diéu hanh thi truong.

Ba la, can bd sung va hoan thién cac quy dinh
phap ludt bao vé NDT tham gia cdc san pham
chiing khoan mdi, dac biét la cac san pham trén
TTCK phai sinh. Day la cdc san phdm con kha xa la
nén nhitng hiéu biét cia NPT con it, nguén thong
tin vé cac san phdm nay con chwa phd bién. Day
chinh la nguyén nhan lam gia tang rai ro cho NDT
khi tham gia vao cac san pham nay.

Bon la, can hoan thién cac quy dinh phap luat
lién quan dén hoat dong cua Quy Bao vé NDT. Xay
dung Quy Bao vé NDT la mot trong nhirng giai
phép dic biét quan trong nham bao dam quyén
va loi ich cia NDT. Cac quy nay thuong duoc coi
la “bién phap bao vé cudi cung” danh cho NDT,
duoc ap dung trong cac truong hop t6 chirc trung
gian khong c6 kha nang thanh toan cho NPT do v&
no, pha san hodc NDT bi td chirc kinh doanh ltra
dao. Viéc st dung Quy Bao vé NDT nhu mot bién
phap httu hiéu trong bao vé NDT trén TTCK phat
trién manh mé tai cac nwdc phat trién. O Viét Nam,
Quy Bao vé NDT lai ¢6 diém khac biét. Trong quy
dinh ctia Luat Chitng khodn va cac van ban phap
luat co lién quan Quy Bao vé NDT khong ton tai
ddc 1ap ma lai nam trong chinh cc cong ty ching
khoan thong qua hoat dong tach lap quy cua cac
cong ty nay. Viéc trich lap Quy Bao vé NDT tai
cong ty ching khoan c6 mét s6 han ché, d6 1a cong
ty chiing khodn vtra la chu thé 1ap va quan ly quy,
lai vira ban hanh quy ché€ st dung quy va chi tra
tién boi thwong thiét hai cho NDT.

C6 thé thdy réng, viéc xay dung co ché bao vé
quyén va loi ich cia NPT trén TTCK la vo6 cung
quan trong va can thiét, d€ tao lap mot TTCK lanh
manh va bén vitng. D€ xay dung duoc co ché nay
can c¢d sy vao cudc cua tat ca cac thanh vién trong
thi treong, nhat 1a cua cac co quan ly nha nudc
thong qua hoat dong xay dung va ban hanh chinh
sach phép luat chit ché va hidu qua. <
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