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DU THAO LUAT NHA 6 (SUA DOI)
DAM BAO TiNH THONG NHAT, PHU HOP THUC TIEN

NGUYEN BINH LUAN

Thai gian gdn ddy, mét sé ludt duoc sita doi, bé sung, ban hanh méi nhu: Ludt Xy dung, Ludt Qudn Iy, sit
dung tai san cong, Ludt Ddu tu, Ludt Doanh nghiép, Ludt Ddu tu céng, Ludt Ddu tu theo phuong thirc hap

tdc cong-tu, Bo Ludt Ddn su...

trong do, nhiéu néi dung lién quan dén Lugt Nha & 2014 da duac sira doi,

bé'sung. Diéu nay dan dén su thiéu théng nhdt trong cdc quy dinh cia Ludt Nha & hién hanh véi cdc ludt
lién quan. D& bdo ddm tinh théng nhdt, dong bé trong hé thong phdp ludt, viéc sira doi Ludt Nha 62014

la rdt cdn thiét.

Tir khda: Ludt Nha & siia ddi, chung cu, ddt dai, phdp ludt

DRAFT AMENDED LAW ON HOUSING: ENSURING UNITY
AND PRACTICAL SUITABILITY

Nguyen Dinh Luan

Recently, there are some laws that have been amended,
supplemented, and newly promulgated such as: Law
on Construction, Law on Management and Use of
Public Assets, Law on Investment, Law on Enterprises,
Law on Public Investment, Law on Investment in the
form of PPT, Civil Law, etc. There are also multiple
contents related to the Law on Housing 2014 that have
been amended and supplemented. This leads to a lack
of consistency in the provisions of the current Law
on Housing with related laws. To ensure unity and
consistency in the legal system, the Law on Housing
2014 needs to be amended.

Keywords: Amended Law on Housing, condominium, land, laws

Ngay nhdn bai: 16/3/2023
Ngay hoan thién bién tap: 21/3/2023
Ngay duyét ding: 29/3/2023

Su can thiét phai sira ddi, bd sung

Ngay 16/6/2022, Ban Chdp hanh Trung wong
Dang khoéa XIII da ban hanh Nghi quyét s6 18-NQ/
TW vé tiép tuc d6i mdi, hoan thién thé ché, chinh
sach, nang cao hiéu lyc, hiéu qua quan ly va st dung
dat, tao dong luc dua nudc ta tro thanh nuwdc phat
trién c6 thu nhéap cao. Véi Nghi quyét sd 18-NQ/TW
va cac ngi dung, quy dinh ctia cdc Luat hién hanh, c6
thé thdy viéc sita d6i Luat Nha ¢ nam 2014 dé dam
bao tinh thdng nhat, dong bd cua hé thong phap luat
trong giai doan mai la hét stec can thiét.

Muc dich cta viéc stra d6i Luat Nha ¢ 1a nhdm
thé ché& hoa kip thoi chua treong, duong 16i cua Pang,
chinh sach cia Nha nuwéc trong viéc phat trién nha ¢
cho Nhan dan, khuyén khich cac thanh phan kinh t&
phat trién nha ¢, nham gép phan thuc hién chinh
sach an sinh xa hoi... Pac biét, viéc stra doi phai:
bam bao tinh thong nhét gitta Luat Nha ¢ vdi cac
van ban phap luat khac; Quy dinh vé thoi han so
httu nha chung cu... Bai viét nay tap trung phan tich
lam r6 ndi dung trén va duwa ra mot s6 dé xuat.

Pam bao tinh théng nhat véi
cac quy dinh phap luat khac

Diéu 46 Dy thao Luat Nha ¢ strta d6i quy dinh vé
qua trinh dau tw xay dung du an nha ¢ trong d6 xac
dinh céc budc thuc hién du an dau tu. Theo quy
dinh nay thi sau khi “1ap, tham dinh, phé duyét quy
hoach chi tiét xay dung du an hodc ban vé tong thé
mit bang theo phép luat quy hoach” sé thuiec hién
“chdp thuan hodc quyét dinh chu truong dau tu
theo phap luat dau tu, phap luat dau tu cong” (diém
b khoan 1), “lwa chon chu dau tw dw 4n dau tu xay
dung nha ¢ theo quy dinh ctia Luét nay, trit treong
hop chap thuan chu treong dau tu dong thoi voi
chap thuan chu dau tu theo quy dinh tai diém b
khoan nay” (diém c khoan 1).

Hién tai, Dy thao Luat Nha ¢ stva doi dua ra quy
dinh 3 hinh thtrc lwa chon chu dau tu du an xay
dung nha 6 thuong mai, cu thé: Dau gia quyén st
dung dét theo quy dinh ctia phap luat vé dat dai trt
treong hop chi dinh chu dau tu; Dau thau dw an ¢
stt dung dat theo phép luat vé dau thau trong truong
hop khong dap tng diéu kién dau gia quyén su
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dung dat; Chi dinh cha dau tw. Quy dinh vé cac
hinh thitc lya chon nha dau tu xay dung nha ¢ trén
la chwa phu hop véi cac van ban phap luat lién
quan. Cu thé:

Theo Luat Dau tw 2020, ¢ 3 hinh thitc Iwa chon
nha dau tu, d6 la: ddu gid quyén st dung dat lua
chon nha dau tu; ddu thau lwa chon nha dau tu va
chap thuan chu treong dau tu dong thoi véi chap
thuan nha dau tu. Cac du an thudc cac truong hop
phai chdp thuan chu treong dau tu thi sé thuc hién
thu tuc chdp thuan chu trwong dau tw trede sau doé
moi xac dinh 1 trong 3 phuong thitc Iira chon nha
dau tu trén.

Quy dinh hinh thitc lya chon chu dau tu 1a “chi
dinh chu dau tu” 1a chua phut hop véi cac hinh thixe
lya chon nha dau tu quy dinh tai Luat Dau tu 2020
(Luat Dau tw khong quy dinh vé hinh thirc lwa chon
nha dau tw nay). Mat khéc, theo du thao quy dinh
thi chi dinh chu dau tu trong treong hop cha dau tw
du an dap ung cac diéu kién lam chu dau tv du an
xay dung nha ¢ tai Diéu 47 va c¢é quyén st dung
dat. Tuy nhién, theo quy dinh tai diém a khoan 4
biéu 29 Luat Dau tu 2020 thi nha dau tu ¢d quyén
stt dung dat sé thudc treong hop chdp thuan chu
treong dau tu dong thoi voi chdp thuan nha dau tw
(trong treong hop du an thudc dién chap thuan chu
treong dau tu). Nhu vay, sé ¢ treong hop du an
thugc truong hop chi dinh chu dau tu sé thudc
treong hop chép thuan chu treong dau tw dong thoi
chdp thuan nha dau tu quy dinh tai khoan 4 Diéu 29
Luat Pau tw 2020. Biéu nay sé gay kho khan trén
thuce t€ trién khai khi khéng xac dinh dwoc thu tuc
phai thuyee hién.

Hién tai, Dy thao Luat Dat dai (stra ddi) dang
duoc soan thao. Trong cac phién ban dang duoc 1ldy
y kién thi Du thao Luat Dat dai khong quy dinh vé
viéc thit tie wru tién trong xac dinh trong 2 hinh thitc
lya chon nha dau tu 1a ddu gia quyén st dung dat
va diu thau lia chon chtt dau tw. Viéc Du thao Luat
Nha ¢ stra d6i dua ra quy dinh dau thau du an co
stt dung dat duoc ap dung trong truong hop khong
dap ung diéu kién dau gia quyén st dung dat la
chua phu hop véi quy dinh Luat Bat dai.

Hinh thttc lwa chon nha dau tu thuc hién dw an
dau tu 1a quy dinh quan trong, lién quan dén cac
van ban phép luat khac nhau, dac biét la Luat Dau
tw, Luat Dat dai, Luat Dau thau. D€ tranh chong
chéo gitra cac quy dinh, can phai ra soat ky cac quy
dinh phap luat lién quan d€ diéu chinh lai quy dinh
vé hinh thitc lwva chon nha dau te d€ dam bao tinh
théng nhat.

Bén canh dd, quy dinh vé cac diéu kién chu dau

52

tu xay dung nha ¢ phai dap tng la: (1) Ky quy hoac
bao lanh ngan hang vé nghia vu ky quy dé thwc hién
ddi véi ting du 4n theo quy dinh ctia phap luat dau
tu; (2) C6 von chu so hitu theo quy dinh ctia phap
luat kinh doanh bat dong san dé thyc hién déi voi
ting duv an; (3) Da trang dau gia quyén st dung dat
hodc trung ddu thau du 4n cé st dung dat hodc
duoc chdp thuan nha dau tw hoac chdp thuan chu
treong dau tu dong thoi voi chdp thuan nha dau tw
theo quy dinh ctia phap luét dau tu. Treong hop c6
nhiéu nha dau te ddp ung diéu kién dwoc chap
thuan theo phap luat vé dau tu hoac dugc chap
thudn chu truong dau tu dong thoi chdp thuan nha
dau tu dé thuc hién mét duy an xay dung nha ¢ thi
thuc hién cong nhan chu dau tu theo quy dinh cta
Chinh phu.

Thuec tién cho thdy, cac quy dinh nay chua rd
rang, chua thong nhat véi quy dinh tai Luat Dau tw
2020. Luat Pau tu 2020 quy dinh, chap thuan chu
treong dau tu dong thoi chap thuan nha dau tu dé
thue hién mot du 4n dau tuw sé gan v6i mot nha dau
tw cu thé. Sé khong co truong hop, mot du an dau
tw c6 nhiéu nha dau tu dwgc chdp thuén chu treong
dau tu dong thoi véi chap thuan nha dau tw. Vi vay,
can xem xét lai d& dam bao tinh thdng nhat va ro
rang tao thuan lgi khi trién khai thyc hién.

Theo Du thao, thoi diém chuyén so hitu nha ¢ la
k€ tir thoi diém bén mua, bén thué mua da thanh
todn dua tién mua, tién thué mua va da nhan ban
giao nha ¢, trir treong hop cac bén co thoa thuan
khac (khoan 1). Truong hop mua ban nha ¢ gitta
chu dau tw du an xay dung nha ¢ véi nguoi mua thi
thoi diém chuyén quyén s¢ hitu nha ¢ 1a ké tie thoi
diém bén mua nhan ban giao nha 6 hodac ké tir thoi
diém bén mua thanh todn du tién mua nha ¢ cho
chu dau tu (khoan 2). Tt thoi diém chuyén quyén so
httu nay bén mua nha sé tré thanh cht so hitu va co
toan quyeén sd htru nha 6. Tai Dy thao Luat Dat dai
stra d6i (phién ban ngay 04/10/2022) quy dinh: viéc
chuyén quyeén st dung dét trong cac hop dong, giao
dich chuyén d6i, chuyén nhwong... c6 hiéu luc ké tir
thoi diém dang ky vao S6 dia chinh. Thoi diém nay
duoc hiéu bén nhan chuyén quyén st dung dat sé
duwoc ghi nhan quyén so hitu d6i véi quyeén st
dung dat.

Thuec té, cac quy dinh trén thiéu thdng nhat vé
thoi diém chuyén quyén so hiru ctia bat dong san la
nha ¢ gén véi quyén st dung dat khi thuc hién giao
dich mua ban. Do d6, d&€ dam bao tinh thong nhat,
tao thuan loi khi 4p dung trén thuc tién can ra sot
stra d6i ndi dung nay cho phu hop.

Ngoai ra, theo Du thao Luat Nha ¢ stta doi quy



dinh vé s& hitu nha o tai Viét Nam cua to chite, ca
nhan nwdc ngoai thi cd nhan nwdc ngoai dwoc so
httu nha & tai Viét Nam va cé gén véi diéu kién. Viéc
cap Gidy chiing nhan d6i voi cac d6i tuwong nay sé
thuc hién theo quy dinh cuia phap luat vé dat dai
ciing can duwgc nghién ctru dé€ dong nhat véi Luat
bat dai. Hién tai, Luat Dat dai quy dinh, ca nhan
nudc ngoai khong duoc cong nhan la nguoi sit dung
dat... Viéc dan chiéu quy dinh cap Gidy chiing nhan
ddi véi cd nhan nudce ngoai theo quy dinh cua phap
luat vé dat dai c6 thé sé gay kho khan trén thuc té€ ap
dung. Vi vay, can thdng nhét vé van dé sé hitu cua
cd nhan nuéc ngoai d¢ dam bao nguyén tac viéc
mua ban nha, cong trinh xay dung phai gan véi
quyén st dung dat.

Vé quy dinh thoi han sé htu nha chung cw, noi
dung vé s& httu nha chung cu, thoi han s6 hiru nha
chung cu hién nay, Dy thao dwa ra 2 phuong: B
sung mai quy dinh vé s hitu nha chung cuw; Khong
quy dinh vé s6 hitu nha chung cu.

Theo tac gia, nén quy dinh rd vé can c& xac lap,
cham dit quyén so htu nha chung cw, quy dinh cu
thé vé quyén cta cac cht s¢ httu nha chung cu sau
khi cham dat quyén so hitu: cac cha sé hitu duoc
ti€p tuc quyeén st dung dat chung ctia nha chung cu
dé xay dung nha chung cu, truong hop do quy
hoach khong duoc tiép tuc xdy dung nha chung cw
thi duoc Nha nudc boi thuong, hd tro tai dinh cw
theo quy dinh. Theo phwong an 2 thi viéc cai tao,
pha d&, xay dung lai nha chung cu tiép tuc dugc
thiec hién nhw theo quy dinh ctia Luat Nha ¢ 2014 va
Nghi dinh s6 69/2021/ND-CP hién hanh. Mac du
nha chung cw hét nién han st dung va phai pha do
nhung ngudi dan van duoc boi thueong theo hé sd tir
1 dén 2 Tan.

Ngoai ra, viéc quy dinh thoi han so hitu nha
chung cu va quy dinh vé chdm duit quyén so hitu
chung cu cling can duoc can nhéc kj d& bao dam
phu hop véi Hién phap nam 2013 va thdng nhat,
dong bo voi quy dinh tai Bo luat Dan sy nam 2015.
Theo do6, nha ¢ chung cu la tai san 16n, s6 httu lau
dai, gan lién véi ddt ma nguoi mua duoc s hitu va
quyeén so httu nha 6 dugc Nha nudc ghi nhan, bao
vé, bao dam theo quy dinh ctia Hién phap nam 2013.
Khi ca nhan xac 1ap quyén so hiru vé nha ¢ d6i véi
mot can ho chung cu cu thé thi quyén so httu do
duoc bao vé, quyén loi vé chd o va so hiru ddi véi
nha 6 ctia ngroi mua dugc bao ho va chi bi gioi han
trong cac truong hop quy dinh tai khoan 2 biéu 14
Hién phap nam 2013.

Do d¢, viéc quy dinh thoi han s¢ hitu nha chung
cw, néu khong xt ly t6t sé€ anh huong 16n t6i thi
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treong bat dong san vé nha chung cu ctia nguoi
dan, gay tam ly bat an cho cac cht so httu nha chung
cu trong xa hoi. Mdc du muc tiéu huéng dén la bao
dam sy an toan vé tinh mang, stec khoe ctia nguoi
dan, loi ich cong dong, nhung l1ay thoi han cua cong
trinh xay dung nha ¢ cu thé lam co s d€ xac lap
quyeén va cham dit quyén so hitu nha ¢ cta t6 chire,
ca nhan nhue quy dinh ctua dy thao Luat trong khi
Nha nude c6 cong cu khac d€ dam bao muc tiéu nay
la chwa phtt hgp. Can lam r6, khi thoi han st dung
nha chung cu da hét va nha chung cu budc phai
thdo do dé bao dam an toan cho cu dan thi quyén so
hitu chung cu cta cht s¢ hitu van dwoc phap luat
bao ho va théng qua viéc xac 1ap quyén so htru d6i
véi phan dién tich tuwong tw tai nha chung cu duoc
xay dung lai hodc bang phuong thiic khéc do cac
bén thoéa thuan.

Bén canh d¢, hién tai, cac quy dinh vé nha chung
cu va chinh sach phat trién nha chung cu tai
Chuong IX du thao Luat Nha ¢ (stra d6i) chua bao
dam day du tinh thyuc tién cta nha chung cu. Vi
vay, can luat héa day du, cu thé, ro rang cac co ché,
chinh sach vé chirc nang, quyén va nghia vu cua
cac chu thé trong quan ly van hanh va st dung nha
chung cu. Theo dd, can b6 sung quyén va nghia vu
ctua chu dau tu trong quan ly va st dung can ho;
quyeén va nghia vy, nhiing diéu cdm d6i v6i chu so
httu, cht sit dung can ho véi phan so hitu chung va
phéan so hitu riéng ctia nha chung cu. Can quy dinh
day du, ro rang co ché€ hoi nghi nha chung cu, bao
gom: vé Ban quan tri nha chung cu can cu thé vé
md hinh t6 chiic va hoat dong ctia Ban Quan tri;
quyeén va nghia vu cua Ban Quan tri nha chung cu,
tiéu chuan, diéu kién thanh vién ban quan tri...;
quy dinh day du, rd rang vé hoi nghi nha chung
cw, dac biét 1a quy dinh vé van dé ay quyén trong
hdi nghi cue dan d& bao dam nguyén tac binh dang,
cong khai, dan chu chat ché, tranh hinh thic nhwe
thuc t&€ hién nay.
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