TRAODOI VE QUY DINH MO

TAI CHINH - Thdng 5/2023 @

CUA DU THAO LUAT CACTO CHUCTIN DUNG (SUA BOI)

NGUYEN THI QUYNH GIAO

Trong co cdu thi trudng tai chinh, tin dung giir vai tro ddc biét quan trong trong viéc khai thdc, sir dung hiéu
qud nguén luctai chinh cho nén kinh té. Do d6, Ludt Cdc td chiic tin dung Id co sé phdp I quan trong trong viin
hanh, qudn Iy gidm sdt ctia Nha nudc. Dé tao su phdt trién niing dong, hiéu qud thi trudng tai chinh, Ngdn
hang Nha nuéc dang Idy y kién du thdo Ludt Cdc to chiic tin dung (siia d6i). Du'thdo Ludt ké thira cdc quy dinh
tai Ludt Cdc t6 chiic tin dung s647/2010/QH12, Ludt s6 17/2017/QH14 siia déi, bé sung mét s6 diéu cia Ludt
cdc t6 chuic tin dung s6 47/2010 dé diéu chinh mét s6'néi dung phir hop véi thuc tién cuéc séng.

Tir khod: To chiic tin dung, Ngdn hang Nha nudc, du thao ludt, ngdn hang

DISCUSSING NEW PROVISIONS OF THE DRAFT LAW
ON CREDIT INSTITUTIONS (AMENDED)

Nguyen Thi Quynh Giao

In the financial market structure, credit plays a
particularly important role in the efficient use of
financial resources for the economy. Therefore, the Law
on Credit Institutions is an important legal basis in the
operation and supervision management of the State.
To create a dynamic and effective development of the
financial market, the State Bank is collecting feedback
on the draft Law on Credit Institutions (amended). The
draft law inherits the provisions of the Law on Credit
Institutions No. 47/2010/QH12, Law No. 17/2017/
QH14 amending and supplementing some articles of
the Law on Credit Institutions No. 47/2010 to adjust
contents in accordance with reality.
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T6 chuic tin dung

Theo Diéu 4 Luét Céc t6 chic tin dung s6 47/2010/
QHI12: T6 chute tin dung (TCTD) la doanh nghiép
thuc hién mot, mot s6 hodc tat ca cac hoat dong ngan
hang. TCTD bao gém ngan hang, TCTD phi ngan
hang, t0 chtic tai chinh vi m6 va Quy Tin dung nhan
dan. Hoat dong ngan hang la viéc kinh doanh, cung
tng thuong xuyén mot hodc mot sd cac nghiép vu
lién quan dén nhan tién gui; cap tin dung; cung tng

dich vu thanh todn qua tai khoan. Theo do, TCTD la
don vi thiee hién kinh doanh ca 3 mang dich vu trén
hodc mot s cac dich vu.

Hinh thirc té chic cua té chirc tin dung

Ngan hang thwong mai (NHTM) trong nudc
dugc thanh 1ap, t6 chitc dwdi hinh thirc cong ty cd
phaén, trir truong hop quy dinh tai khoan 2 Diéu 4
va treong hop thuc hién phuong an co cau lai dugc
cdp c6 tham quyén phé duyét. NHTM nha nudc
dugc thanh 1ap, t6 chirc dudi hinh thic cong ty
TNHH mot thanh vién do Nha nuwdc sé httu 100%
von diéu 1é.

TCTD phi ngan hang trong nwdc dwoc thanh
1ap, td chitc dwdi hinh thirc cdng ty c6 phan, cong
ty trach nhiém htrtu han. TCTD lién doanh, td
chtc tin dung 100% v6én nudc ngoai duoc thanh
1ap, t6 chitc dudi hinh thic cong ty trach nhiém
htu han. Ngan hang hop tac xa, Quy Tin dung
nhan dan dwoc thanh 1ap, t6 chttc dudi hinh thuce
hop tac xa. T chtc tai chinh vi mé duoc thanh
lap, t0 chic dudi hinh thtc céng ty trach
nhiém httu han.

Quyén lgi cia khdch hang

TCTD, chi nhanh ngan hang nudc ngoai cé trach
nhiém tham gia t6 chitc bao toan, bao hiém tién gui
theo quy dinh cua phéap luat va cong bd cong khai
viéc tham gia t6 chiic bao toan, bao hiém tién gui
tai tru s& chinh va chi nhanh; Tao thuéan lgi cho
khach hang gai va rat tién, bao dam thanh toan du,
dtng han gdc va 1ai cua cac khoan tién gui; Tt chdi
viéc diéu tra, phong toa, cam gitt, trich chuyén tién
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gui cua khach hang, trir treong hop 6 yéu cau cua
co quan nha nudc c6 tham quyén theo quy dinh
cua phap luat hodc duoc sw chdp thuan ctaa khach
hang... Treong hop ngitng giao dich trong thoi
gian giao dich chinh thittc, TCTD, chi nhanh ngan
hang nudc ngoai phai niém yét tai noi giao dich
cham nhat la 24 gio trudc thoi diém ngting giao
dich. Truong hop TCTD, chi nhanh ngan hang
nudc ngoai ngling giao dich tt 5 ngay lam viéc tro
lén thuc hién theo quy dinh tai diém e khoan 1
Diéu 28 cua Luat nay.

Quy dinh méi ctia du thao
Luat Cac té chuic tin dung (stra déi)

Ngéan hang Nha nuéc (NHNN) dang 1dy y kién
Du thao Luat Cac TCTD (stta d0i) voi nhitng quy
dinh méi nhw giam ty 1é s& hitu tdi da cua ca nhan,
nguoi co lién quan, nham siét lai tinh trang so hitu
chéo va lam quyén cdp tin dung cho mét nhém cd
dong tai ngan hang. NHNN du kién giam manh ty
1& cho vay tdi da v6i mot khach hang va nhom
khach hang c6 lién quan ngan hang; dong thoi,
giam ty 1€ so htru t6i da ctia cac cd dong ngan hang.
Tai du thao Luat Cac TCTD (stra ddi), NHNN dé
xuat nhiéu quy dinh mang tinh "siét chat" hon vé
gidi han cho vay cuia ngan hang, cting nhu ty 1€ s&
httu c6 phéan cta c6 dong ca nhan hodc td chuc tai
ngan hang.

Gidi han cdp tin dung

Quy dinh vé gidi han cdp tin dung, tai Du thao
Luat quy dinh, tong mtc du no cdp tin dung doi
voi mot khach hang khong duoc vueot qua 10%
von ty ¢6 cia NHTM, chi nhanh ngan hang nudc
ngoai, Quy Tin dung nhan dan, td chirc tai chinh
vi mo. So véi quy dinh hién hanh, ty 1é nay giam
5 diém % so v6i muc 15% dang ap dung. NHNN
cling quy dinh tdng du no cap tin dung d6i véi
mot khach hang va nguoi c6 lién quan khong
dwoc vuot qua 15% von ty cé cua NHTM, chi
nhanh ngan hang nwdc ngoai, Quy Tin dung nhan
dan, t8 chtc tai chinh vi mo, cing thdp hon mtc
25% hién hanh.

Tong mitic du no cdp tin dung doi véi mot khach
hang khong duoc vuot qua 25% von tu ¢6 cia TCTD
phi ngan hang; tong muc du no cap tin dung déi voi
mot khach hang va nguoi ¢6 lién quan khong vuot
qua 50% von tu c6 ctia TCTD phi ngan hang. O quy
dinh han ché cap tin dung, NHNN da bo sung thém
ddi twong ma cac ngan hang khong dwoc cdp tin
dung khong c6 bao dam hodc cip tin dung véi diéu
kién wu dai.
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Ty Ié sé hitu ciia c6 déng cd nhén va té chirc
tai ngan hang

Bén canh viéc siét ty 1é cho vay t6i da véi nguoi va
t0 chtrc ¢6 lién quan, NHNN ciing siét ty 1é so httu
cuia ¢6 dong ca nhan va td chitc tai ngan hang. Theo
d6, mot 6 dong ca nhan sé khong duoc so httu qua
3% von diéu 1é ngan hang, thdp hon quy dinh hién tai
la khong qua 5%. Mot c6 dong la to chitc sé khong
dwoc so hitu qué 10% von diéu 1é ngan hang (trir mot
sO truong hop), cling thdp hon mtc 15% dang
cho phép.

Mot s truong hop duoc s httu qua 10% von
ngan hang duoc NHNN dé xudt la cd dong so hitu c6
phén tai TCTD duoc kiém soat dac biét theo phuong
an co cau lai duoc cdp c6 tham quyén phé duyét; so
httu ¢6 phan ctia TCTD tai cong ty con, cong ty lién
két theo quy dinh; s6 htu ¢6 phan Nha nudc tai
TCTD 6 phan hda; sé hitu ¢ phan cuia nha dau tw
nudc ngoai quy dinh.

X ly no xdu, tai saén dam bdo cta no xdu

Du thao Luat b sung nguyén tac ap dung phap
luat déi véi hoat dong xie 1y no xau, xt ly tai san bao
dam ctia khodn no xau ctia cidc TCTD, chi nhdnh
ngan hang nudc ngoai, t6 chitc mua ban, x& ly no
xau. Nguyén tac nay la luat héa trén co sé quy dinh
tai Nghi quyét s& 42/2017/QH14 ctia Qudc hoi.

Viéc xtt ly no xau, tai san dam bao cua ng xdu
duoc 4p dung cac quy dinh bao gobm: No xau cua
cac TCTD, chi nhanh ngan hang nuwdc ngoai bao
gom khoan n¢ xdu dang hach toan trong bang can
d6i ké toan caa TCTD, chi nhanh ngan hang nudc
ngoai, khoan no xau da st dung du phong rui ro
dé xtir Iy nhung chwa thu hoi duwoc no va dang theo
doi ngoai bang can ddi ké toan theo quy dinh
caa NHNN.

No xdu t6 chttc mua, ban x ly ng xdu da mua
cua TCTD, chi nhanh ngan hang nuwdc ngoai nhung
chua thu h6i duoc no. TCTD, chi nhanh ngéan hang
nudc ngoai, to chitc mua ban, xi ly ng xau ban ng
xau, tai san bao dam ctia khoan no xau cong khai,
minh bach, theo quy dinh cta phap luat; gia ban
phtthop véi gia thi treong, c6 thé cao hon hoac thap
hon dw no gdc ctia khoan ng. T6 chiic mua béan, x
ly no xdu duwoc mua khoan no xau dang hach toan
trong, ngoai bang can ddi ké toan cua TCTD, tri
TCTD lién doanh va TCTD 100% v&n nudc ngoai,
dugc chuyén khoan no xdu da mua bang trai phiéu
dac biét thanh khoan no xdu mua theo gia thi truong
theo huéng dan cia NHNN. T8 chitc mua ban, xtr
ly ng xau duoc ban no xau cho phdp nhan, ca nhan.
T6 chirc mua ban, xtt ly ng xdu duoc thoa thuén véi



TCTD phan chia phan gia tri con lai (néu cd) ctaa sd
tién thu hoi dugc tir khoan ng xdu sau khi trir gia
mua va cac chi phi xt ly.

T6 chii’c, quan tri, diéu hanh cia TCTD

D6i voi nhitng quy dinh vé t6 chite, quan tri, diéu
hanh ctia TCTD, Dy thao Luat Cac TCTD ké thira va
6 stra doi, bd sung mot s6 quy dinh vé quan tri, diéu
hanh ctia TCTD. Cu thé, du thao Luat dé xuat stra doi,
b6 sung quy dinh vé nhitng truong hop khong cling
dam nhiém chiic vy; b6 sung treong hop NHNN dinh
chi, tam dinh chi chitc danh Hoi dong quan tri, Hoi
dong thanh vién, Ban kiém soat, Tong giam d6c (Giam
ddc) doi voi nguoi khong dam bao tiéu chudn, diéu
kién dam nhiém chtc vu theo quy dinh tai Luat, qua
d6 nang cao nang luwc quan tri, diéu hanh cta TCTD,
han ché so hitu chéo trong hé thong ngan hang.

DPong thoi, du thao Luét bd sung quy dinh ngoai trir
truong hop khong duoc la K€ toan truong, Gidm doc
chi nhanh, Giam ddc cong ty con cua TCTD d6i voi
nguoi duoc ctr lam dai dién quan ly phan vén gop cuia
DN ma Nha nudc nam tir 50% von digu 18 trd 1én; nguoi
duoc ci, chi dinh tham gia quan ly, diéu hanh, kiém
soat TCTD theo yéu cau nhiém vy, stta d6i quy dinh
phu hop véi phap luat vé can bg, cong chiic, vién chiic...
Ngoai ra, du thao Luat stra doi, b6 sung, lam 16 quy
dinh vé cach xac dinh gia tri cadc khoan mua, ban tai san
cd dinh, phuong an gop von, mua, ban ¢6 phan, von
gop ctia doanh nghiép thudc thdm quyén caa Dai hoi
dong c6 dong, Hoi dong quan tri.

Nhiing thay déi cia ngdn hang thuong mai

Lién quan dén hoat déng cua TCTD, du thao
Luat dé xuat, b6 sung quy dinh diéu chinh d6i véi
hoat dong ngan hang biang phuwong tién dién tt,
gom: BS sung nguyén tic TCTD dwoc thuee hién hoat
dong kinh doanh bang phuong tién dién ta theo
quy dinh cia NHNN vé cac hoat dong ngan hang,
hoat dong kinh doanh khac cua TCTD va quy dinh
cua phap ludt vé giao dich dién t; B6 sung quy
dinh diéu chinh hoat dong cdp tin dung béang
phuong tién dién tk tai cac quy dinh vé quy dinh
noi bd, quy dinh vé xét duyét cap tin dung, quy
dinh vé luu tri ho so tin dung; Bd sung quy dinh
giao Chinh phu quy dinh vé co ché thir nghiém cé
kiém soat hoat dong cong nghé tai chinh trong linh
vuc ngan hang. Vé hoat dong cua NHTM, du thao
Luét bd sung thu tin dung vao hoat dong cdp tin
dung d€ phan anh ding ban chat hoat dong nay,
dong thoi lwgc bod hoat dong phat hanh "ky phiéu,
tin phiéu" do thuc t€ qua trinh thuc hién khong phat
sinh. B6 sung hoat dong "giao dai ly" trong linh vuc
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thanh toan va diéu chinh kj thuat mét s6 quy dinh
dé€ dam bao ro rang.

Hoat déng cta TCTD la hop tdc xd, té chirc tai

chinh vimé

Du thao Luét b sung quy dinh vé hoat dong lam
dai ly cung ting dich vu thanh toan cho khach hang
ctua Quy Tin dung nhan déan, t6 chitc tai chinh vi mo,
stra d6i, bd sung chitc nang, nhiém vu ctia ngan hang
hop tac xa d€ nang cao vai tro ctia ngan hang hop tac
xa ddi véi hé thdng cac Quy Tin dung nhan dan, diéu
chinh ky thuat mot s6 quy dinh d€ dam bao ro rang.

Du phong rii ro

TCTD, chi nhanh ngan hang nwdéc ngoai phai duw
phong rti ro trong hoat dong ctia t6 chirc tin dung,
chi nhanh ngan hang nudc ngoai. Khoan du phong
rui ro nay duoc hach toan vao chi phi hoat dong theo
hai phuong an: Phuong an 1 la viéc phan loai tai san
co, muc trich, phwong phap trich lap du phong rui ro
va viéc stt dung du phong dé€ xt ly rui ro trong hoat
ddng do NHNN phoi hop v6i Bo Tai chinh quy dinh.

Phuong an 2 la viéc phan loai tai san c6, mtkc trich,
phuong phap trich 1ap dw phong rui ro va viéc st
dung du phong dé xtt ly rti ro trong hoat dong do
NHNN quy dinh. Truong hop dac biét, dé thuc hién
nhiém vu kinh t€ - xa hi, d6i ngoai, Thu tuéng Chinh
phu quyét dinh viéc phan loai tai san c6, mtc trich,
phuong phap trich lap dw phong rti ro va viéc st
dung du phong d€ xtr ly rui ro trong hoat dong doi voi
tiing treong hop cu thé.

Thua twéng Chinh pha quy dinh ho so, trinh tw dé
nghi quyét dinh viéc phan loai tai san c6, muc trich,
phuong phap trich lap dw phong rai ro va viéc st
dung du phong, dé€ xt ly rui ro trong hoat dong theo
quy dinh tai khoan nay. Trong treong hop TCTD, chi
nhanh ngan hang nudc ngoai thu hoi duoc von da xw
ly bang khoan du phong rti ro, s tién thu hdi nay
duoc coi la doanh thu ctia TCTD, chi nhanh ngan h‘a%
nudc ngoai...
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