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HOAN THIEN KHUNG PHAP LY VE XU PHAT
VI PHAM HANH CHINH LINH VUC HAI QUAN

KIM LONG BIEN

Dé phdp ludt vé hdi quan va cdc quy dinh qudn Iy chuyén nganh déi véi hang héa xudt khdu, nhép khdu
duac thuc thi nghiém minh, dat hiéu luc, hiéu qud cao trong thu'c té: gép phdn quan trong dé xdy dung
moéi trudng canh tranh binh ddng giita cdc chii thé tham gia hoat déng xudt nhdp khdu hang héa thi mét
trong nhiing cong cu cdn dén la xi phat vi pham hanh chinh. Bai viét nay dé cdp dén diic diém cong tdc xir
phat vi pham hanh chinh linh vu'c hdi quan, thuc trang quy dinh phdp ludt va mét sé gidi phdp.
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IMPROVING LEGAL FRAMEWORK FOR HANDLING
ADMINISTRATIVE VIOLATIONS IN THE CUSTOMS SECTOR

Kim Long Bien

In order for customs laws and specialized management
regulations for export and import goods to be strictly
and effectively enforced in practice, contributing
significantly to the establishment of a fair competitive
environment among entities engaged in import
and export activities, one of the necessary tools is
administrative penalties for violations. This article
discusses the characteristics of administrative penalty
enforcement in the customs sector, the current situation
of legal requlations,
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Pac diém chia céng tac xi phat
vi pham hanh chinh linh vuc hai quan

Hoat dong xtt phat vi pham hanh chinh (VPHC)
trong nganh Hai quan thoi gian qua da gép phan
vao viéc binh 6n thi truwong, thiét lap trat tw, ky
cuwong trong hoat dong quan ly nha nudc vé hai
quan, tao moi treong kinh doanh lanh manh, binh
dang, thu hut dau tu trong va ngoai nudc; dong
thoi, thuc day giao luvu hang hoa, bao vé quyén loi
nguoi tiéu dung, nang cao y thitc tuan tha phap luat
ctia cac ca nhan, cac doanh nghiép tham gia hoat
dong xuat nhap khdu. Trong 3 nam gan day, co
quan hai quan cac cdp da phat hién va x& phat nhiéu
vu VPHC. Cu thé: nam 2020, co quan hai quan phat
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hién va xtt 1y 16.750 vu VPHC; nam 2021 la 17.256 vu
va nam 2022 la 20.520 vu VPHC.

Do dac thtu cua hoat dong quan ly hai quan, cac
VPHC trong linh vuc hai quan c6 mot sd dac diém
riéng nhu sau: VPHC xay ra trong hoat dong xuat
khau, nhap khéu, xudt canh, nhap canh, qua canh...
nén co lién quan, chiu nhiéu tac dong ctia yéu to
phap luat nudc ngoai, cac cam két qudc t€, nguoi vi
pham c6 thé'la t6 chire dugc thanh 14p theo quy dinh
cua phap luat Viét Nam, t6 chitc nudc ngoai khong
hién dién tai Viéet Nam hodc ca nhan la ngwoi Viét
Nam, nguroi nedc ngoai. Hoat dong nghiép vu hai
quan lién quan dén quy dinh cta nhiéu dao ludt,
chiu sy diéu chinh cac quan hé xa hoi khac nhau
nhw: BO luat Hinh sw, BO luat Dan sy, BO luat To
tung hinh sw, Luat Quan ly ngoai thwong, Luat
Thuong mai, Luat Chéat luong san phdm hang hoa,
Luét An toan thuc pham, Luat Doanh nghiép, Luat
Pau tw, Luat Moi treong, Luat Quan ly thué cac
Luat vé Thué... Do vay, VPHC vé hai quan khong
chi la cac hanh vi vi pham quy dinh quan ly nha
nudc vé hai quan ma con vi pham cac quy dinh quan
ly nha nudc d6i véi hang hda xuat khau, nhap khau
tai cac linh vuc néu trén va cé thé do nhiéu co quan
phat hién, xtt ly.

Téng quan thuc trang quy dinh phap luat
vé xtf phat vi pham hanh chinh linh vuc hai quan

Theo khoan 2 Biéu 2 Luat X ly VPHC s6 15/2012/
QH13 viéc xtr phat VPHC la mot loai cudng ché ctia
Nha nudc. Bén canh viéc st dung cac bién phap
thuyét phuc, van déng thi cac bién phap cudng ché
nha nudc ¢ vai tro, y nghia rat 1on trong viéc bao
dam ky luat, ky cuong, bao dam phap ché. Co thé



khéang dinh, khong c6 cudng ché, khong c6 xtt phat
VPHC thi khong c6 trat tu dé€ bao dam quyén va loi
ich cia Nha nuwdc, cling nhu cua mdi ca nhan, to&
chttc bi xam pham.

Dén thoi diém hién tai, hé thong cac van ban quy
dinh x& phat VPHC néi chung va van ban quy dinh
vé xtt phat VPHC trong linh vic hai quan da duoc
ban hanh twong d6i day du, toan dién; cac quy
pham xtt phat hanh chinh da dwoc thé ché€ hoda co
ban dong b, day du bao gom cac van ban sau day:

(i) Luat Xt Iy VPHC s8 15/2012/QH13; Luét stta
ddi, b6 sung mot s6 diéu ctia Luat Xue ly VPHC duoc
Qudc hoi thong qua ngay 13/11/2020; Luat Quan ly
thué nam 2019.

(if) Cac van ban quy dinh thi hanh Luat X& ly
VPHC nhu: Nghi dinh s6 118/2021/ND-CP ngay
23/12/2021 ctia Chinh phu quy dinh chi tiét mot s&
diéu va bién phap thi hanh Luat X ly VPHC; Nghi
dinh s6 138/2021/ND-CP ngay 31/12/2021 cta Chinh
pht quy dinh vé quan ly, bao quan tang vat, phuwong
tién VPHC bi tam git, tich thu va gidy phép, chiing
chi hanh nghé bi tam gi® theo thu tuc hanh chinh.

(iii) Nghi dinh quy dinh x& phat VPHC trong
linh vuc hai quan: Nghi dinh s6 128/2020/ND-CP
ngay 19/10/2020 cta Chinh phu quy dinh xtt phat
VPHC trong linh vuc hai quan; Diéu 2 Nghi dinh
102/2021/ND-CP ngay 16/11/2021 cta Chinh phu vé
stra doi, bo sung mot s6 diéu cua cac Nghi dinh vé
xtt phat VPHC trong linh vuc thué, héa don; hai
quan; kinh doanh bao hiém, kinh doanh x& s6; quan
ly, st dung tai san cong; thue hanh tiét kiém, chéng
lang phi; du trit qudc gia; kho bac nha nudc; ké
toan, kiém toan doc lap.

(iv) Nghi dinh s 19/2020/ND-CP ngay 12/02/2020
quy dinh kiém tra, xtt ly ky luét trong thi hanh phap
luat vé xx ly VPHC.

Ngoai nghi dinh quy dinh xt phat VPHC vé hai
quan thi c6 khoang hon 20 nghi dinh c6 quy dinh xt
phat VPHC lién quan dén hang héa nhap khau cé
giao thim quyén cho co quan hai quan. Do d6, trong
qué trinh xt phat VPHC c6 phat sinh vieéng mac
lién quan dén viéc ap dung nghi dinh nao dé x
phat vi pham, cac hanh vi ¢6 cung tinh chat, mtc do
nhung c6 mitc phat khac xa nhau, bién phap khic
phuc hau qua khac nhau, viéc phoi hop gitra cac b,
nganh dé xi ly hang hoa khong dam bao chét lwong
nhéap khau con chwa chit ché.

Mét sé giadi phap dé xuat
Mdc du, hé théng cac van ban quy pham phap

luat vé xt phat VPHC linh vuc hai quan kha day du
va toan dién, song dén nay da boc 10 mot s6 kho
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khédn, vuéng mac trong qua trinh trién khai thuc
hién; Do d6 can cd cac giai phap hoan thién trong
thoi gian t6i d€ khac phuc cac han ché, bat cap ciing
nhu teong lai gan can phu hop véi bdi canh nganh
Hai quan dang hudng téi chuyén déi so toan dién,
cu thé nhu sau:

Mot la, xay dung, hoan thién thé ché xt phat
VPHC vé hai quan dat trong tong thé cua ca hé
thong phap luat hai quan néi riéng va hé thong
phap luat xit phat VPHC néi chung, bao dam tinh
thong nhat, dong bo, kha thi, cong khai, minh bach,
on dinh, dé tiép can, bao dam co sé phép ly day du
cho hoat dong quan ly nha nuéc vé hai quan, khac
phuc nhitng vuéng mac phat sinh hién nay,
vi du nhu:

(i) V@ thoi han 1dp bién ban VPHC

Thoi han lap bién ban VPHC thuc hién theo quy
dinh tai Diéu 58 Luat X ly VPHC, khoan 2 Diéu 12
Nghi dinh 118/2021/ND-CP ngay 23/12/2021, cu thé:
(i) Bién ban VPHC dwoc lap trong thoi han 02 ngay
lam viéc, ké tir khi phat hién VPHG; (ii) Treong hop
vu viéc ¢d nhiéu tinh tiét phirc tap hodc c6 pham vi
rong, anh huwong dén quyeén va loi ich hgp phap cua
ca nhan, t6 chtrc, thi bién ban VPHC duoc 1ap trong
thoi han 05 ngay lam viéc, k€ tir khi phat hién VPHC;

Tuy nhién, thoi han nay khong phu hop khi hau
hét thu tuc hai quan da duwoc dién tr hda, doanh
nghiép duoc lya chon co quan hai quan dé lam thu
tuc, truong hop phat hién vi pham nhung chua thé
lién hé véi doanh nghiép thi dam bao thoi han néu
trén vo cung kho khan; hoat dong kiém tra sau thong
quan, thanh tra khi viéc phat hién vi pham xay ra
trong sudt qua trinh kiém tra sau thong quan, thanh
tra. Trong khi do, phap luat quy dinh truong hop
mot cad nhan, t6 chitc thue hién nhiéu hanh vi VPHC
khac nhau trong cing mét vu vi pham, thi ngwoi c6
thdm quyeén lap mot bién ban VPHC, trong d6 ghi
ro tttng hanh vi vi pham; Treong hop mot ca nhan,
to chitc thuc hién nhiéu hanh vi VPHC ma bi xtr
phat trong cung mot lan thi chi ra 01 quyét dinh x&
phat, trong d6 quyét dinh hinh thitc, mc xt¢ phat
déi voéi ting hanh vi VPHC. Do d¢, riéng véi cac
treong hop lién quan dén thanh tra, kiém tra can c6
quy dinh phu hop hon vé thoi han 1ap bién ban
VPHC, kién nghi thoi han lap bién ban tinh tir thoi
diém ban hanh két luan thanh tra, kiém tra.

(ii) Vé vigc tinh thoi han ra quyét dinh xir phat trong
trwong hop gidi trinh

Thoi han ra quyét dinh x phat déi véi cac
treong hop giai trinh dwoc thiee hién theo quy dinh
tai di€ém b, ¢ khoan 1 Diéu 66 Luat Xt ly VPHC,
biéu 17 Nghi dinh s6 118/2021/ND-CP, cu thé la:
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Truong hop ca nhan, td chitc vi pham khong guri
van ban giai trinh cho nguoi ¢6 tham quyén xt phat
VPHC hodc khong gtii van ban dé nghi gia han thoi
han giai trinh trong thoi han quy dinh tai khoan 2
biéu 61 Luat Xt ly VPHC hodc ghi r6 y kién trong
bién ban VPHC vé viéc khong thuc hién quyén giai
trinh, thi nguoi cd thadm quyén xt phat ban hanh
quyét dinh xtr phat trong thoi han quy dinh tai diém
a khoan 1 biéu 66 Luat X ly VPHC (7 ngay ké tu
ngay lap bién ban VPHC hodc 10 ngay ké tir ngay
1ap bién ban VPHC d6i véi vu viéc phai chuyén dén
nguoi ¢6 tham quyén xtt phat).

Truong hop ca nhan, td chic vi pham ¢6 yéu cau
giai trinh theo quy dinh tai cac khoan 2, 3 va 4 biéu
61 Luat Xt ly VPHC, thi nguoi c6 tham quyén xt
phat ban hanh quyét dinh x phat trong thoi han
quy dinh tai cac diém b va c khoan 1 Diéu 66 Luat
Xt Iy VPHC.

Ngoai ra, doi véi vu viéc thudc treong hop giai
trinh nhung dén ngay cudi cung cta thoi han giai
trinh ma nguoi ¢6 thdm quyén xtt phat khong nhan
dwoc van ban giai trinh ctia ca nhan, t6 chirc vi
pham thi nguoi ¢6 thdm quyén xtit phat ra quyét
dinh x phat trong thoi han quy dinh tai diém a
khoan 1 biéu 66 Luat Xt ly VPHC. Truong hop sau
khi ban hanh quyét dinh xtt phat méi nhan dwoc
van ban giai trinh thi c6 thé xem xét, stta d6i, bd
sung hodc huy bo quyét dinh xtt phat da duoc ban
hanh theo quy dinh (néu van ban giai trinh ¢6 co
s0). Tuy nhién, noi dung quy dinh nay chua ro
phuwong an xt ly trong trueong hop van ban giai
trinh giri mudn va da hét thoi han ban hanh quyét
dinh xt phat VPHC theo quy dinh, v hinh chung
lam cho viéc giai trinh gan nhu khong c6 thoi han.

(iii) Vé viéc chuyén hd so dén nguwoi cé thim
quyén xir phat

Khoan 5 Biéu 58 Luat Xt ly VPHC quy dinh: “...
treong hop VPHC khong thudc tham quyén xtt phat
ctia ngwoi lap bién ban thi bién ban va cac tai liéu
khac phai duoc chuyén cho nguoi ¢ tham quyén xw
phat trong thoi han 24 gio ké tir khi 1ap bién ban, trie
treong hop bién ban VPHC duoc lap trén tau bay,
tau bién, tau hoa”.

Khoan 8 Diéu 12 Nghi dinh s 118/2021/ND-CP
quy dinh: “nguoi c6 thdm quyén 1ap bién ban VPHC,
c4 nhan, td chtrc lién quan néu cé 13i trong viéc
chuyén bién ban VPHC hoac hd so vu vi pham
khong dting thoi han dan dén qué thoi han ra quyét
dinh x phat thi bi xt ly theo quy dinh cua
phap luat”.

Theo d6, d6i véi cac vu viéc thudc tham quyén
xtt phat cua Cuc tredng Cuc Hai quan tinh, lién
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tinh, thanh phd truc thudc Trung wong, Cuc trudng
Cuc Diéu tra chdng budn lau, Cuc treong Cuc Kiém
tra sau thong quan, thi trong thoi han 24 gio ké tir
khi 1ap bién ban VPHC, Tha tredng don vi noi xay
ra vi pham ky van ban chuyén ho so vu vi pham dén
nguoi c6 tham quyén xtr phat; dong thoi, bién ban
va ho so vu vi pham phai duoc don vi chuyén di
trong thoi gian do.

D6i véi cac vu viéc thudc tham quyén xt phat
cua Tong cuc trudong Tong cuc Hai quan, Chu tich
UBND cap tinh: Cuc truong Cuc Hai quan tinh, lién
tinh, thanh phd truc thudc Trung wong, Cuc trudng
Cuc Diéu tra chdng budn lau, Cuc treong Cuc Kiém
tra sau thong quan can ct tinh hinh thyc t€ 6 don vi
minh d€ phan dinh tham quyén ky van ban chuyén
bién ban VPHC dén Tong cuc truong Tong cuc Hai
quan, Chu tich UBND cép tinh dé€ xtr phat theo thdm
quyeén; dam bao nguyén tac trong thoi han 24 gio k&
tte khi 1ap bién ban VPHC, véan ban chuyén bién ban
VPHC phai duoc ky va dong thoi duoc chuyén di
trong thoi han d6 (kem ho so vu viéc vi pham
- néu cd).

Tuy nhién, thoi han chuyén hé so dén nguoi ¢
thdm quyén la qua ngan d6i véi cac truong hop
VPHC xay ra ¢ dia ban xa. Pong thoi, Luat Xt ly
VPHC va cac van ban huéng dan chua quy dinh 16
trinh tw, trach nhiém ctia co quan phat hién vi pham
cling nhu co quan ctia nguoi ¢ tham quyén xw
phat. Mot cong chitc phat hién vi pham va lap bién
ban VPHC khéng nén chuyén truec tiép cho cac chirc
danh c6 tham quyén xtt phat ma can thong qua cac
don vi tham muu cho cdc chitc danh nay thi phu
hop hon véi thuc tién hoat dong quan ly hanh chinh
nha nudce cuia cac co quan hién nay.

(iv) V@ thu tuc tich thu hang hoéa doi véi truwong hop
khong xdc dinh dwoc doi twong vi pham:

Khoan 2 biéu 65 Luat Xt ly VPHC, da dugc stra
ddi, b6 sung tai Luat s6 67/2020/QH14 quy dinh: Doi
véi truong hop khong xac dinh duoc ddi tuong vi
pham, nguoi cé thim quyén khong ra quyét dinh x
phat VPHC nhung van phai ra quyét dinh tich thu
tang vat, phuong tién VPHC néu tang vat, phuong
tién VPHC thudc loai cdm tang trit, cam luu hanh
hoac tang vat, phuong tién ma phap luat c6 quy
dinh hinh hinh thic x& phat tich thu va ap dung
bién phép khac phuc hau qua dwoc quy dinh d6i véi
hanh vi vi pham do.

Vé viéc xtr ly tang vat, phuong tién bi tam gitr
theo tht tuc hanh chinh, diém b khoan 4 Diéu 126
Luat Xt ly VPHC quy dinh: Treong hop khong xac
dinh duoc nguoi vi pham, cha sé hitu, ngwoi quan
ly hodac nguoi st dung hop phap cua tang vat,



phuong tién thi nguroi ra quyét dinh tam git phai
thong bao 02 Ian trén phuong tién thong tin dai
chiing cua trung wong hoac dia phuwong noi tam git
tang vat, phwong tién. Lan thong bao thit nhat, phai
duogc thuc hién trong thoi han 03 ngay lam viéc, ké
ttr ngay hét thoi han tam git tang vat, phuwong tién.
Lan thong bao tht hai, dwgc thuc hién trong thoi
han 07 ngay lam viéc, ké tr ngay thong bao thwt
nhat. Hét thoi han 01 ndm, ké tir ngay thong bao lan
thit hai néu nguoi vi pham, cha sé hitu, nguroi quan
ly hodc nguoi sit dung hop phap khong dén nhan
thi trong thoi han 05 ngay lam viéc, nguoi c6 thadm
quyeén phai ra quyét dinh tich thu tang vat, phwong
tiéen VPHC.

Theo d6, d6i voi vu viéc khong xac dinh dwoc
doi twong vi pham, néu hanh vi vi pham thudc
treong hop néu tai khoan 2 Diéu 65 Luat Xt ly
VPHC; Dong thoi, tang vat vi pham thudc cac
truong hop tam gitt theo cac diém a va b khoan 1
biéu 125 Luat Xt ly VPHC va thuc té€ da thuc hién
tam gitt tang vat vi pham thi co quan, nguoi c6 thdm
quyeén phai thyc hién trinh tu, thu tuc dé tich thu
tang vat vi pham theo quy dinh tai diém b khoan 4
biéu 126 Luat Xt ly VPHC. Hét thoi han 01 nam, ké
ttr ngay thong bdo lan th hai néu nguoi vi pham,
cht so hitu, ngroi quan ly hodc ngwoi st dung hop
phap khoéng dén nhén thi trong thoi han 05 ngay
lam viéc, nguoi c¢6 thdm quyén phai ra quyét dinh
tich thu tang vat, phuong tién VPHC.

Nhu vay, thoi han d€ ra quyét dinh tich thu tang
vat, phvong tién VPHC cung la khong xac dinh
duoc déi twong vi pham nhung d6i véi treong hop
da tam gitr thoi han chénh léch rat 16n so véi chua
co quyét dinh tam gitt mdc du chi khac vé thu tuc.
Do d6, can c6 su diéu chinh véi quy dinh nay dam
bao su thdng nhat, tranh gay phat sinh chi phi d6i
véi tang vat phai luu kho, bai, hang hoéa c6 thé hong,
giam gia tri st dung trong thoi gian 01 nam dé du
diéu kién ra quyét dinh tich thu.

Hai la, tng dung cong nghé thong tin trong viec
xt phat VPHC. Luat Xt ly VPHC duoc stra d6i nam
2020 lan dau tién dé cap dén ap dung cong nghé
thong tin trong viéc xit phat VPHC, cu thé tai khoan
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7 Diéu 58: “Bién ban VPHC c6 thé duoc lap, gui
bang phuong thitc dién tiv d6i véi treong hop co
quan cua nguoi c6 thdm quyén xt phat, ca nhan, t6
chttc vi pham dap tng diéu kién vé co so ha tang,
ky thuat, thong tin”.

Tuy nhién, chi ap dung phuong thitc dién ti o
budc lap bién ban VPHC la chua dong b ma can ¢
phuwong an tong thé vé 19 trinh dién tir hda cac quy
trinh, thu tuc lién quan dén viéc xt phat vi pham
gom: phat hién VPHC, 1ap bién ban VPHC, ra quyét
dinh xt phat VPHC, thi hanh quyét dinh x& phat.
Dong thoi, hd tro phét hién vi pham théng qua cac hé
théng nghiép vy, hd tro xac dinh thim quyeén, mtrc
phat, tinh tiét téng nang, giam nhe, xac dinh cac moc
thoi gian phai hoan thanh cac budc tha tuc xi¢ phat
thong qua hé thong quan ly thong tin vi pham.

Ba la, d&y manh ph6i hop cac bd, nganh va cac to
chttc, ca nhan co6 lién quan trong xay dung, hoan
thién thé ché xi phat VPHC vé hai quan, dac biét la
viéc trao d6i thong tin vi pham trong quan ly chuyén
nganh d6i voi hang hoa xuat khau, nhap khau. Viéc
xtt phat VPHC trong linh viec quan ly chuyén nganh
dd6i voi hang hoa nhap khiu can thdng nhat voi cac
quy dinh vé hoat dong kiém tra chat luong, kiém tra
an toan thye pham d6i voi hang hoéa nhap khau theo
hudng day manh ng dung cong nghé thong tin, ap
dung quan ly rti ro, don gian héa quy trinh, thu tuc
kiém tra chat luong, kiém tra an toan thuc pham.
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