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Tém tit: Viéc dp dung cieng nhdc nguyén tac tw cach phdp nhéan déc ldp va ché dé trach nhiém
hitu han trong cdu triic nhém cong ty da tao khodng trong trach nhiém déi véi cdc vi pham quyén
con nguedi. Bai viét phan tich cach tiép can ciia phdp ludt Anh théng qua céc an 1é Chandler v Cape ple,
Vedanta v Lungowe va Okpabi v Royal Dutch Shell plc. Toa dn Anh dé vin dung hoc thuyét nghia vu
can trong trong trdch nhiém ngodi hop dong dé xdc Ip trdch nhiém truc tiép ciia cong ty me. Tir géc do
50 sanh, bai viét nhdn dién nhitng han ché cia phdp ludt Viét Nam va dé xudt cach tiép cdn két hop giita
co ché xuyén thing bire man phdp nhan trong ludt doanh nghiép va long ghép nghia vu can trong vdo
ché dinh trdch nhiém ngodi hop dong. Céch tiép cén ndy gép phan phén bé trach nhiém hop 1y hon va
ting cwong hiéu qua bdo vé quyén con nguoi trong béi canh hoat dong ciia cdc nhém cong ty.

Tir khéa: quyén con nguoi; trach nhiém cong ty me; nghia vu can trong; xuyén thing birc man
phap nhan; phap ludt Anh.
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Abstract: The rigid application of the principle of independent legal personality and limited liability
in group company structures has created a liability vacuum for human rights violations. This article
analyzes the approach of English law through the case laws of Chandler v Cape plc, Vedanta v
Lungowe, and Okpabi v Royal Dutch Shell plc. English courts applied the doctrine of prudential duty in
tort liability to establish the direct liability of the parent company. From a comparative perspective, the
article identifies the limitations of Vietnamese law and proposes a combined approach that integrates
the mechanism of penetrating the legal entity veil in corporate law with the incorporation of prudential
duty into the tort liability regime. This approach contributes to a more equitable allocation of liability
and enhances the effectiveness of human rights protection in the context of group company operations.
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Dit vin dé

Sy phat trién cia mo hinh nhém cong ty
cho phép céac tap doan phan tan rui ro thong
qua nguyén tac tu cach phap nhan doc lap va
trach nhiém hiru han'. Tuy nhién, cdu trac nay
dang boc 16 han ché: quyén kiém soat chién
lugc tap trung ¢ cong ty me, trong khi trach
nhiém phap 1y d6i véi cac vi pham quyén con
nguoi chu yéu gan voi cac cong ty con?.

Trong thuc tién, cac cong ty con thudng co
ning lyc tai chinh han ché va khong du kha
nang boi thuong thi¢t hai. Khi thi¢t hai xay
ra, nguyén tic tu cach phap nhan doc lap vo
hinh trung trd thanh “la chin phap 1y”, lam
cho viéc truy ctru trach nhi¢m ddi véi cong
ty me tré nén dac biét kho khan’. H¢ qua la
quyén tiép can cong 1y ctia nan nhan bi han
ché dang ké, qua d6, boc 10 khoang trong
trach nhiém trong khuén khé phap luat cong
ty truyén théng. Trong bdi canh d6, van dé
phap 1y dwgc dit ra: trong nhitng diéu kién
nao phéap luat cé thé truy ciru trach nhiém cua
cong ty me doi véi thiét hai do cong ty con
gay ra. Tai Vi¢t Nam, co ché nay hién chua

duoc thiét 1ap ro rang.

Dé lam rd van d¢, nghién ctru phan tich cach
tiép can ctia phap luat Anh thong qua céc an 1¢
Chandler v Cape plc, Vedanta v Lungowe va
Okpabi v Royal Dutch Shell plc. Trong cac an
1¢ nay, Toa an da van dung hoc thuyét nghia
vu can trong dé xéac 1ap trach nhiém truc tiép
cua cong ty me. Trén co s¢ do, nghién ctu
danh gia nhirng khoang tréng ctia phap luat
Viét Nam va dé xuét dinh huong hoan thién
nhim ting cudng bao vé quyén con ngudi
trong cdu trac nhém cong ty.

1. Gi¢i han cia phap luat cong ty va su
hinh thanh khoéng trong trich nhiém

Su phat trién ciia cic tap doan da qudc gia
lam gia ting sy phan tich gitra quyén kiém
soat kinh t& va co ché phan bo trach nhiém
phap 1y*. Su chénh léch nay tao diéu kién cho
hién tugng “ngoai hda rui ro”, tir do, lam phat
sinh “khoang tréng trach nhiém” d6i voi cac
vi pham quyén con ngudi’. Dé 1y giai hién
tuong nay, c6 thé nhan dién hai rao can phap
1y co ban: (1) gidi han ndi tai ctia cac nguyén
tic luat cong ty truyén théng; (ii) nhirng kho
khin vé& quyén tai phan trong céc tranh chép

xuyén bién gidi.
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1.1. Bit cdp ciia nguyén tic tw cdch phdp
nhan doc lgp va trach nhiém hitu hgn

Nghién ciru cho thdy, nguyén tic tu cch
phép nhan doc lap va trach nhiém hiru han co
mot sd bat cap:

Thir nhdt, han ché cua nguyén tic tu cach
phap nhan ddc l1ap (separate legal personality)
trong cdu trac nhém cong ty.

Nguyén tic tu cach phap nhan doc lap tir lau
dugc xem 14 nén tang cia phap ludt cong ty®.
Nguyén tic nay dugc khiang dinh 6 trong 4n
1¢ Salomon v A. Salomon & Co Ltd’. Theo do,
cong ty 1a chu thé phap luat tach biét voi cac
cd doéng va co6 quyén, nghia vu doc 1ap®. Tuy
nhién, khi 4p dung vao céu triic nhém cong ty,
nguyén tic nay boc 16 tinh hinh thic rd nét.
Trong thuc tién, cong ty me thuong thiét ké
chién lugc va dinh hinh chinh sach quan tri rai
ro cho toan b tap doan’. Nguyén tic tu cach
phap nhan doc 1ap din dén trach nhiém phéap
1y d6i véi cac vi pham quyén con nguoi dugc

gi61 han & cong ty con truc tiép thuc hién

hanh vi. Diéu nay lam cho tu cich phap nhan
doc 1ap co thé van hanh nhu “birc man che”
(corporate veil), cho phép cong ty me dung
ngoai pham vi trach nhiém, ngay ca khi co6 su
tham gia dang ké vao qua trinh kiém soat va
ra quyét dinh'.

Thit hai, bat cdp cua nguyén tic trach
nhiém hiru han (limited liability) trong ciu
trac nhom cong ty.

Cung v6i nguyén tic tu cach phap nhan doc
lap, nguyén tic trach nhiém hitu han tiép tuc
cung ¢ su tach biét trach nhiém gilra cong ty
me va cong ty con''. Theo nguyén tic nay, co
d6ng chi chiu trach nhiém ddi voi cac nghia
vu ctia cong ty trong pham vi phan vén da cam
két gop'2. Vé mit kinh té hoc phap luat, trach
nhiém hitu han duogc thiét ké nhim bao vé céc
“nha dau tu thu dong” (passive investors), qua
d6, kiém soat rai ro va khuyén khich huy dong
vén'3. Tuy nhién, co s¢ 1y ludn nay tré nén
thiéu thuyét phuc trong bdi canh nhom cong

ty'*, vi cong ty me trong ciu tric nay khong
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nghiém tir Anh, Tap chi Nha nudce va Phap luat, (1), tr.45-46.
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con la nha dau tu thy dong ma thuong nim
quyén kiém soat thuc té d6i voi hoat dong cua
cac cong ty con',

Do vdy, viéc ap dung co hoc nguyén tic
trach nhiém hitu han c6 thé lam phat sinh
“rui ro dao d@c” (moral hazard)'. Cong
ty me c6 thé tin dung cdu trac nhom cong
ty dé phan bo rui ro sang cac coéng ty con,
dic biét, thong qua thiét 1ap hodc duy tri
cdc cong ty con thiéu vén hoa dé thuc hién
cac hoat dong kinh doanh c6 muc do rui ro
cao'’. Khi thiét hai xdy ra, cdc cong ty con
trg thanh chu thé truc tiép chiu trach nhiém,
trong khi cong ty me, vdi tu cach la chu
thé kiém soat va huong loi, khong bi rang
budc nghia vu twong xting. Trong bdi canh
do, cac nan nhan véi tu cach 1a nhiing “chu
ng khong ty nguyén” gip nhiéu khé khin
trong yéu cau boi thudng thoa dang. Sy tach
biét gitta quyén luc kiém soat thuc té va gidi
han trach nhiém phap 1y dd dwgc mot sé nha
nghién cou danh gia nhu mot dang “vo trach
nhiém c6 t6 chte” trong ciu trac nhom cong

ty hién dai's.

1.2. Rao cén vé quyén tai phdn trong tranh
chdp xuyén bién gici

Bén canh cac gidi han ndi tai cua luat cong
ty, cac rdo can vé quyén tai phan tiép tuc lam
tram trong thém khoang tréng trach nhiém.
Trong nhiéu truong hop, cac vi pham quyén
con nguoi phét sinh tai qudc gia noi cong ty
con hoat dong, trong khi cong ty me dat tru sé
tai qudc gia khac'®. Su phan tach nay lam cho
viéc xac dinh Toa an c6 tham quyén va phap
luat 4p dung tré nén phuec tap.

Viéc khoi kién tai quéc gia s¢ tai thuong
kém hiéu qua do han ché ciia hé thong tu phap
hodc do cong ty con khong con kha nang thanh
toan*. Trong khi do, viéc khoi kién cong ty
me tai qubc gia noi dit try so, nguyén don
phai d6i mat v6i cac rao can vé thim quyén va
ganh ning ching minh mdi lién hé giita hanh
vi cua cong ty me va thi¢t hai phat sinh. Céc
thong tin lién quan dén muc d6 kiém soat va
chinh séch quan tri rui ro cua tdp doan thuong
nam trong ndi b doanh nghié¢p, tao su bt can
xung thong tin ddng ké?'.

Nhiing han ché nay lam suy giam kha niang
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16. Frank H Easterbrook and Daniel R Fischel (1991), The Economic Structure of Corporate Law, Harvard
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Publishing, p.109.
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tiép can cong 1y ciia nan nhan va cing cd
khoang tréng trach nhiém trong cau triic nhom
cong ty. Trong bdi canh do, thuc tién xét xir
ciia Toa 4n Anh di phat trién cach tiép can
moi nham tai dinh hinh tiéu chi x4c lap trach
nhiém cua cong ty me.

2. Cach tiép cén ciia phap luat Anh trong
viéc mé rong trach nhi€m cia cong ty me

Su khong tuong thich gitra cac nguyén tic
ctia phap luat cong ty v6i thuc tidn phan bo
quyén lyc trong nhom cong ty di thac day
Toa an Anh phat trién cach tiép cdn mdi.
Thay vi dua vao céc ngoai 1¢ cua ludt cong
ty nhu “xuyén thing birc man phdp nhan”,
Toda an chuyén sang van dung cdc nguyén tic
trach nhiém ngoai hgp déng, dac biét 1a hoc
thuyét nghia vu can trong, dé xac lap trach
nhiém truc tiép cia cong ty me 2. Theo do,
trach nhiém cua cong ty me dugc xac dinh
dya trén mac d¢ kiém soat thuc té va kha
nang phong ngtra rui ro, thay vi chi dva trén
hinh thirc phap nhan. Céach tiép can nay duogc
dinh hinh rd qua cac an 1€ Chandler v Cape
plc, Vedanta v Lungowe va Okpabi v Royal
Dutch Shell plec.

2.1. Xdc lgp nghia vu cin trong ciia
cong ty me - dn l¢ Chandler v Cape plc

An 1¢ Chandler v Cape plc danh diu budc
chuyén quan trong khi Toa 4n Anh thira nhan

kha nang phét sinh nghia vu can trong truc

tiép ciia cong ty me dbi voi nguoi lao dong
clia cong ty con. Vu viéc lién quan dén mot
ngudi lao dong cua cong ty con mac bénh buyi
phéi do tiép xuc voi amiing sau nhiéu nim
lam viéc. Khi cong ty con khong con kha nang
bdi thuong, nguyén don di khoi kién cong
ty me dé yéu cau boi thuong thiét hai vé st
khoe®. V& ban chit, vu viéc khong chi dit
ra van d¢ trach nhiém boi thudng trong quan
hé lao dong, ma con li€én quan truc tiép dén
quyén duoc bao vé stc khoe va quyén duogc
lam viéc trong diéu kién an toan cua nguoi lao
dong. Phan quyét ciia Toa an Phiic tham Anh
thé hién su tai dinh hinh tiéu chi xac 1ap trach
nhiém, dugc cu thé hoa qua ba luan diém phéap
ly cot 15i:

Thir nhat, vé nguyén tic trach nhiém chung.
Toa 4n khing dinh cong ty me khong duong
nhién phai chiu trach nhi€m chi vi quan hé sé
hitu vén ddi voi cong ty con. Cach tiép can
nay cho thay, viéc mo rong trach nhiém khong
lam suy giam nguyén tic tu cach phap nhan
doc lap.

Thit hai, vé diéu kién phat sinh nghia
vu cén trong. Toa an thiét 1ap bon tiéu chi
xac dinh trach nhiém tryc tiép cua cong ty
me, gom: (i) cong ty me va cong ty con co
su trong dong dang ké vé hoat dong kinh
doanh; (ii) cong ty me co tri thirc vuot troi vé

an toan lao dong trong nganh; (iii) cong ty me

22. Martin Petrin (2013), Assumption of Responsibility in Corporate Groups: Chandler v Cape Plc, Modern Law

Review, 76(3), p.603.

23. Chandler v Cape plc (2012) 2012 EWCA Civ 525.
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biét hodc budc phai biét hé théng lam viéc cua
cong ty con thiéu an toan; (iv) cong ty me c6
thé du liéu nguoi lao dong s€ dya vao tri thirc
d6 dé tu bao ve.

Thit ba, vé cin clr xac dinh quyén kiém
soat thuc té. Toa an nhan dinh cong ty me da
can thi€p sdu vao viéc xay dung chinh sach
an toan lao dong trong toan bd nhoém cong
ty. Su can thi¢p nay lam phat sinh nghia vu
can trong truc tiép®. Qua do, trach nhiém
phap 1y duoc gin véi thuc chit quyén luc
kiém soat va kha ning phong ngira rii ro cua
cong ty me, thay vi chi dua trén hinh thuc
phép nhan.

Nhin chung, y nghia cta an 1¢ khong chi
pha v& nguyén tic tu cach phap nhan doc lap,
ma con tai dinh vi tiéu chi xac 1ap trach nhiém.
Theo d6, trach nhiém phap 1y dugc gan voi
quyén kiém soét thyc chat va kha ning phong
ngtra rui ro cua coéng ty me, thay vi ciu tric
phéap nhén hinh thue.

Tuy nhién, pham vi cua an 1¢ Chandler chu
yéu dugc gii han trong bdi canh quan hé lao
dong. Vén dé dit ra, liéu cach tiép can nay co
thé dugc mo rong dé xur 1y cac rii ro mang
tinh hé théng hon, dic biét 1a cac vi pham moi
trudong va quyén con nguoi di véi cong dong

hay khong.

24. Tbid, p.75-80.
25. Martin Petrin (2013), ¢/dd, p.603.

2.2. Mé réng nghia vu cin trong déi véi
riii ro moi trwong va quyén con ngwoi - dn ¢
Vedanta v Lungowe

Néu an 18 Chandler v Cape plc dit nén tang
cho kha nang phat sinh nghia vy can trong ciia
cong ty me trong bdi canh quan hé lao dong,
thi phan quyét trong vu Vedanta v Lungowe
ciia Toa 4n Toi cao Anh danh dau budc phat
trién quan trong khi mo rong cach tiép cén nay
sang cac rui ro moi trudng va quyén con ngudi
d6i voi cong dong?.

Trong vu 4n nay, 1.826 cong dan Zambia
khoi kién cong ty me Vedanta Resources plc
tai Anh. Nguyén don cédo budc hoat dong khai
thac mo cua cong ty con Konkola Copper
Mines (KCM) giy 6 nhiém nghiém trong
ngudn nudc dia phuong, anh huong truc tiép
dén stc khoe va sinh ké ciia cong dong?’. Phan
quyét ctua Toa an THi cao Anh khong chi giai
quyét van dé tham quyén xét xur, ma con lam
rd cac diéu kién phat sinh nghia vu can trong
clia cong ty me trong bdi canh nhom cong ty
xuyén qudc gia.

Thir nhdt, Toéa 4n mé rong pham vi ap
dung cua nghia vy cin trong dbi véi cac rui
ro moi trudng va quyén con ngudi. Khic véi
Chandler, noi nghia vu can trong phat sinh

trong quan h¢ lao dong, an 1¢ Vedanta thura

26. Rachel Chambers (2021), Parent Company Direct Liability for Overseas Human Rights Violations: Lessons
from the U .K. Supreme Court, University of Pennsylvania Journal of International Law, 42(3), p.556-558.
27. Vedanta Resources PLC and Another v Lungowe and Others (2019) UK Supreme Court UKSC/2017/0185,

20, p.1-5.
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nhdn cong ty me co thé phai chiu trach nhiém
d6i voi cac thiét hai gy ra cho cong dong dia
phuong?. Theo do, cac vi pham méi truong do
cong ty con thuc hién dugc nhin nhan nhu sy
x4m pham truc tiép dén cac quyén co ban duoc
phép luat bao vé cua cong dong dia phuong:
quyén duoc sdng trong moi truong an toan va
quyén bao dam sinh ké.

Thir hai, Toa an lam ré ndéi ham cua hoc
thuyét “gia dinh trach nhiém” (assumption
of responsibility) trong bdi canh nhém cong
ty. Theo Toa an, viéc cong ty me ban hanh
cac chinh sach quan tri rii ro, tiéu chuin moi
truong hodc cac cam két vé trach nhiém xa hoi
khong chi mang tinh tuyén b6%. Khi cac tiéu
chuan nay duoc thiét 1ap nhu nhitng chuan
muc bit budc va duoc gidm sat trong toan tap
doan, cong ty me da ty “gia dinh trach nhiém”
dbi véi cac rii ro phat sinh tir hoat dong cia
cong ty con®. Qua do, cic cam két dao duc
ctua doanh nghiép chinh thirc dugc chuyén hoa
thanh cin ctr xac 14p nghia vu can trong trong
bdi thudng thiét hai ngoai hop dong. Nghia vu
nay khong phét sinh tir quan hé s¢ hitu von,
ma tir mirc d¢ tham gia thyc té clia cong ty me

trong dinh hinh va kiém soat rui ro.

Thir ba, Toa an dich chuyén trong tim danh
gia sang quyén kiém soat thuc té (de facto
control). Tham phan Lord Briggs bac bé quan
diém cho rang quan hé s¢ hitu von tu than
lam phat sinh hodc loai trir trach nhiém, déng
thoi, nhdn manh tinh da dang ciia cdc mo hinh
quan tri tap doan. Theo do, viéc xac 1ap nghia
vu can trong phu thudc vao murc do cong ty
me tham gia vao hoat dong quan 1y cua cong
ty con, thong qua viéc tiép quan, can thiép,
kiém soat, giam sat hodc ¢ van®'. Vi vay, tiéu
chi x4c dinh trach nhiém khong con phu thudc
vao hinh thirc phap nhan, ma dya trén quyén
kiém soat thuc chat ddi v6i hé théng quan tri
rui ro*.

Nhu vdy, an 1¢ Vedanta v Lungowe da
md rong pham vi va ndi ham cua nghia vu
can trong cua cong ty me, dic biét, trong
bdi canh céc rii ro mdi truong va quyén con
nguodi mang tinh xuyén qudc gia. Tuy nhién,
viéc xac lap nghia vu can trong vé mat noi
dung moi chi la mdt budc trong bao dam
trach nhiém phap 1y. Trong thuc tién, céc
nguyén don phai déi mat véi nhitng rao can
vé tham quyén tai phan va kha ning tiép can

cong ly.

28. Cees van Dam (2021), Breakthrough in Parent Company Liability: Three Shell Defeats, the End of an Era and
New Paradigms, European Company and Financial Law Review, 18(5), p.735.

29. Pinar Kara (2023), Tort Liability in Multinational Corporate Groups: A Comparative Analysis with Particular
Focus on Turkey, vol 107, Springer Nature Switzerland AG, p.124-125.

30. Marilyn Croser et al (2020), Vedanta v Lungowe and Kiobel v Shell: The Implications for Parent Company
Accountability, Business and Human Rights Journal, 5(1), p.130.

31. Vedanta Resources PLC and another v Lungowe and Others (2019) UK Supreme Court UKSC/2017/0185,

20, p.49.
32. Cees van Dam (2021), tldd, p.732.
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2.3. Bdo dam quyén tiép cin cong Iy trong
tranh chdp xuyén bién giGi - dn 1é Okpabi v
Royal Dutch Shell plc

Néu 4n 1¢ Vedanta v Lungowe dat nén tang
cho xac 1ap nghia vu can trong cua cong ty
me vé mat noi dung, thi an 1¢ Okpabi v Royal
Dutch Shell plc dong vai tro quan trong trong
thao g& cac rao can tb tung, qua do, bao dam
kha nang thyc thi trach nhi¢m cta cong ty me
trong thuc tién.

Vu kién dugc khoi xudng bdi khodng
40.000 ngudi dan cong dong Ogale va Bille tai
Nigeria. Nguyén don cdo budc cac cong ty con
ctia Tap doan Shell gy ra 6 nhiém moi truong
nghiém trong, lam ton hai truc tiép dén suc
khoe, quyén dugc séng trong moi trudng an
toan va sinh ké ciia cong dong dia phuong®.
Nguyén don khong chi khoi kién cong ty con
tai Nigeria ma con khoi kién cong ty me tai
Anh, v&1 13p luan cong ty me da tham gia dinh
hinh chinh sach va giam sat hoat dong cua
cong ty con. Trong bdi canh d6, vin dé phap
Iy trong tim ma Toa 4n Tdi cao Anh phai giai
quyét khong ndm & viéc xac dinh trach nhiém
cudi cung, ma 1a yéu cau khoi kién ddi vai
cong ty me co du co s¢ dé duoc xét xur tai Anh
hay khong.

Trong phan quyét cta vu 4n nay, Toa an Toi

cao Anh di dinh hinh lai tiéu chuin xac dinh

tham quyén xét xir, qua d6, diéu chinh tiéu
chuén tb tung trong cac vu kién trach nhiém
cong ty me.

Thir nhdt, vé tiéu chuan xac dinh thim
quyén xét xir. Toa 4n khing dinh, dé bao dam
quyén tiép can cong 1y, nguyén don khong
c6 nghia vy phai ching minh day du trach
nhi¢m cua cong ty me ngay tai giai doan xac
dinh tham quyén. Thay vao do6, ho chi can
chung minh sy ton tai cia mot “co s& khoi
kién hop 1y” 3.

Thir hai, vé cach tiép can ching ctr va bat
can xung thong tin. Toa 4n nhan manh, viéc
danh gia trach nhiém cta cong ty me khong
thé chi dua vao céac tai liéu cong khai nhu bao
céo thuong nién hodc bao cdo phat trién bén
vitng. Trong thyc tién van hanh cia nhom cong
ty, cac bang ching quan trong vé mirc do kiém
soat va vai trd quan tri thuong nam trong céc
tai lidu ndi bo cua tap doan®. O giai doan khoi
kién ban dau, nguyén don hoan toan khong thé
tiép can cac tai liéu nay. Do do, viéc yéu ciu
nguyén don chimg minh chi tiét ngay tir dau
s& tao su bat can xung thong tin mang tinh céu
tric, lam suy giam dang ké kha ning tiép can
cong 1y%. Phan quyét cia Toa an da gian tiép
diéu chinh sy chénh léch nay bang cach thira
nhan gidi han thyc té trong kha ning tiép can

chirng cu cua nguyén don.

33. Okpabi and others (Appellants) v Royal Dutch Shell Plc and another (Respondents) - UK Supreme Court.

34. Ibid, p.10, 170.
35. Ibid, p.139.

36. Liesbeth Francisca Hubertina Enneking (2012), #/dd, p.114-115.
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Thir ba, cing c¢d quyén tiép can cong ly
thong qua tiéu chuan chirng minh so b trong
tranh chdp xuyén bién giéi. Viéc Toa an Toi
cao Anh thiét 1ap va ap dung tiéu chudn “van
dé thuc chat can duoc xét xu” hay “co so
khoi kién hop 1y khong chi 1a sy diéu chinh
ky thuat don thuan, ma con mang ¥ nghia
quy pham sau sic®’. Tiéu chudn nay tao diéu
kién dé cac yéu cau boi thuong déi véi cong
ty me c¢6 kha nang vuot qua “ngudng cua tai
phan”. Bang cach nay, Toa an da tuée bo dic
quyén st dung cdu trac phap nhan phan tan
nhu 14 chan té tung cia cac tip doan da qudc
gia. No6i cach khac, an 18 Okpabi déanh dau
su chuyén dich trong tdm xét xu: h¢ théng
tu phép khong con uwu tién bdo v€ ranh gioi
hinh thtc cua phdp luat cong ty, ma hudng
t6i bao dam quyén tim kiém co ché khic
phuc thuc chét cho cac nan nhan bi vi pham
quyén con ngudi’s.

Nhu vay, cac an I¢ Chandler, Vedanta va
Okpabi phan anh su dich chuyén nhit quan
trong tu duy tu phap Anh. Toa an khong tim
cach pha v& nguyén tic tu cach phap nhin doc
lap ma linh hoat van dung céc nguyén tic cua
luat bdi thuong thiét hai ngoai hop déng dé xac
dinh nghia vu can trong. Theo do, trach nhi¢m

cua cong ty me dugc xac 1ap trén co s¢ quyén

kiém soat thuc té va kha nang qudn tri rui ro,
qua d6, thu hep khoang tréng trach nhiém
trong ciu tric nhom cong ty.

3. Mt s6 kién nghi hoan thi¢n phap luat
Viét Nam

Tur goc d6 so sanh, phap luat Viét Nam hién
con ton tai khoang tréng trong viéc phan bd
trach nhiém d6i véi cac vi pham quyén con
nguoi phat sinh trong ciu trac nhom cong ty.
Mic du Hién phap ndm 2013 (stra doi, bo sung
nim 2025) di ghi nhan cic quyén co ban cia
con nguoi nhu quyén duoc bao vé, cham soc
strc khoe (Piéu 38) va quyén dugc song trong
moi trudng trong lanh (Piéu 43). Tuy nhién,
co ché phap 1y dé truy ctru trach nhiém cia
cong ty me dbi véi cac thiét hai do cong ty con
gdy ra chua duoc thiét 1ap 16 rang.

Céc sy ¢ moi truong 16n tai Viét Nam cho
thay r6 khoang trong nay. Vu xa thii giy o
nhiém song Thi Vai cia Cong ty Vedan Viét
Nam nam 2008% hay tham hgoa moéi truong
bién mién Trung lién quan dén Formosa Ha
Tinh nam 2016 da gay thiét hai nghiém trong
cho méi trudng va sinh ké ciia hang trim nghin
ngudi dan*. Tuy nhién, trong khudn kho phap
luat hién hanh, trach nhiém phap 1y chi yéu
dugc dat ra d6i voi phap nhan 1a cong ty con

truc tiép hoat dong tai Viét Nam, trong khi

37. Okpabi and others (Appellants) v Royal Dutch Shell Plc and another (Respondents) - UK Supreme Court.

38. Rachel Chambers (2021), p.562-563.

39. Xem tai: https://nld.com.vn/xa-hoi/vedan-mac-10-sai-pham-nghiem-trong-239905.htm, truy cdp ngay

12/02/2026.

40. Xem tai: https://tuoitre.vn/formosa-dung-dau-cac-vu-gay-o-nhiem-nam-2016-1351267.htm, truy cap ngay

12/02/2026.
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trach nhiém cua céc cong ty me trong cau tric
tap doan hau nhu chua dwgc xem xét.

Tir kinh nghiém cua phap luat Anh, dé giai
quyét khoang tréng phap 1y nay doi hoi cach
tiép can két hop giita Luat Doanh nghiép nim
2020, stra doi, bod sung cac nam 2022, 2025
(Luat Doanh nghi€p ndm 2020), B luat Dan sy
nam 2015 va phap luét tu phip qudc té.

3.1. Kiém sodt lam dung ciu triic phdp
nhdn trong ludt doanh nghiép

Phap luat doanh nghiép Viét Nam hién dua
trén nguyén tic mdi doanh nghiép trong nhom
cong ty 1a mot phap nhan doc lap, trong khi
chua thiét 14p co ché hiéu qua dé xir 1y cac
truong hop lam dung ciu triic phap nhan nhim
né tranh nghia vy d6i voi bén thir ba.

Cac diéu 194, 195 va 196 Luat Doanh
nghiép nam 2020 diéu chinh quan hé giita
cong ty me va cong ty con. Tuy nhién, co ché
trach nhiém duoc thiét 1ap tai Pidu 196 chu
yéu nham diéu chinh quan hé noi bo trong tap
doan, dac biét, bao v¢ loi ich cua cong ty con,
cht no hodc ¢6 dong thiéu s6*'. Luat Doanh
nghiép nam 2020 chua thiét 1ap co ché rd rang
cho phép truy ctru trdch nhiém cua cong ty
me ddi v6i thiét hai do cong ty con gy ra cho
cac bén thu ba, nhu nguodi lao dong hodc cong
dong dan cu bi anh hudng boi cic vi pham
quyén con ngudi.

Trong bdi canh d06, can phat trién co ché

xuyén thung buc man phap nhan (piercing the

corporate veil) nhu mot ngoai 1€ c6 kiém soat.
Co ché nay 4p dung trong nhiing truong hop
lam dung céu triic phdp nhan nham né tranh
nghia vy d6i voi bén tha ba. Céc tidu chi nhan
dién gom: viéc cong ty me thiét lap cong ty
con trong tinh trang thiéu vbén hoa dé thyc
hién cac hoat dong co6 rui ro cao; viéc s dung
cong ty con lam “binh phong” dé che gidu, tau
tan tai san; viéc cong ty me can thi€p sau vao
hoat dong quan trj 1am cho cong ty con mat di
tinh doc lap thuc chat.

Vé phuong dién thé ché, trong ngén han,
Tda an nhan déan tdi cao c6 thé phat trién an
1¢ hodc huéng dan 4p dung phap luat theo
huéng nay. Trong dai han, cdc ngoai 1€ déi
voi nguyén tac trach nhiém hitu han can duogc
luat héa nhim tao co sé phap 1y rd rang va
thong nht.

3.2. Long ghép “nghia vu cin trong” vio
ché dinh trach nhiém ngoai hop dong

Bén canh co ché quy dinh trong Luat Doanh
nghiép nam 2020, can phat trién co ché trach
nhiém truc tiép cua cong ty me trong khudn kho
phép luat dan sy. Mac du phap luat Viét Nam
chua ghi nhan khai niém nghia vu can trong
nhu trong hé thong thong luat, cac yéu td cua
hoc thuyét nay co6 thé duoc 1ong ghép vao cu
thanh trach nhiém boi thuong thiét hai ngoai
hop ddng.

Theo dd, trach nhiém ctia cong ty me khong

phat sinh tu viéc “ganh thay” nghia vu cua

41. Ha Thi Thanh Binh (2017), Quan hé giita cc céng ty trong nhém céng ty theo phdp ludt Uc va mét s kinh nghiém

cho Viet Nam, Tap chi Nha nudc va phap luat, tr.46.
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cong ty con, ma tir hanh vi thiéu can trong
trong thiét 1ap, giam sat hodc thyc thi cac
chinh sach quan tri rui ro trong toan tap doan.
Khi cong ty me c6 kha nang du doéan rui ro
nhung khong thuc hién cac bién phép phong
ngira hop 1y, hanh vi nay c6 thé duoc xem 13
mot dang 16i v6 ¥ do cau tha trong trach nhiém
dan sy. Cach tiép can nay cho phép xic lap
trach nhiém truc tiép cua cong ty me dua trén
mirc d6 kiém soat thuc té va vai tro trong quan
tri rui ro, qua do, tiém can vdi cach tiép can
cta phap luat Anh ma khong 1am thay déi cau
truc co ban ctia phap ludt dan sy Viét Nam.

Tuy nhién, cach tiép can nay khong loai
trir co ché “xuyén thing birc man phap nhan”,
nguoc lai, hai co ché c6 thé van hanh bé tro
nhau. Xuyén thing btrc man phap nhan nhim
Xt 1y cac truong hop lam dung cau tric phap
nhan dé né tranh nghia vu. Trong khi, trach
nhiém ngoai hop dong dya trén nghia vy cin
trong cho phép truy ctru trach nhiém truc
tiép cua cong ty me db6i v6i hanh vi thiéu
can trong cua minh. Su két hop nay giup thu
hep khoang tréng trach nhiém trong cdu triic
nhom coéng ty ma vin bao dam nguyén tic
tu cach phdp nhan doc l1ap trong phap luat
doanh nghiép.

3.3. Bdo dam quyén tiép cin cong Iy trong
cdc tranh chdp xuyén bién gigi

Déi voi cac vi pham quyén con ngudi xuyén
bién gidi, tro ngai 16n nhat déi véi nan nhan
Viét Nam 14 rao can t6 tung. Ngay ca khi Toa an

Viét Nam thu Iy vu an va tuyén cong ty me &

nudc ngoai phai chiu trach nhiém lién doi theo
Diéu 584 B¢ luat Dan sy ndm 2015, viéc thi
hanh ban an tai quéc gia noi cong ty me dit tru
so thudng gip nhidu khé khin do sy khac biét
giita cac hé thdng phap luat.

Dé khic phuc han ché nay, phap luat to tung
dan su can cho phép ap dung linh hoat cac
bién phap khan cdp tam thoi, nhu phong toa
tai san hodc dong tién cua cic cong ty trong
cung nhom tai Viét Nam, khi co dau hiéu cho
thay hanh vi vi pham xuat phat tir su chi dao
hodc kiém soét cua cong ty me. Bén canh do,
kinh nghiém tir 4n 1¢ Okpabi cho théy, viéc
khoi kién cong ty me tai qudc gia noi cong ty
nay dat try s¢ co thé 1a cach hiéu qua dé bao vé
quyén loi cua nan nhan. Vi vay, Viét Nam can xay
dung co ché hd tro phap 1y quéc té nham giap
cong dong bi thiét hai thu thap chimg clr vé
su kiém soat quan tri ctia cong ty me va tién
hanh khéi kién tai cac Toa an nudc ngoai khi
can thiét.

Nhin téng thé, viéc bao vé quyén con ngudi
trude cac hoat dong cua tap doan da qudc gia
doi hoi cach tiép can da téng. Su két hop gitra
“co ché xuyén thung birc man phap nhan”
trong ludt cong ty, trach nhiém ngoai hop
dong dya trén nghia vu can trong trong luat
dan sy va chién luoc t§ tung qudc té s& gop
phan thu hep khoang trong trach nhiém trong
ciu tric nhom cong ty. Qua d6, phap luat co
thé bao dam t6t hon quyén tiép can cong ly
cho céc nan nhan cua cac vi pham moi truong

va quyeén con nguoi.
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Két luin

Viée 4p dung may moc nguyén tic tu cach
phép nhan doc lap va trach nhiém hiru han
trong cau tric nhém cong ty cé thé tao khoang
trong trach nhiém, cho phép cong ty me né
tranh trach nhiém ddi v6i cac vi pham quyén
con nguoi do cong ty con gdy ra. Kinh nghi¢m
tr phép luat Anh qua céc an 1€ Chandler,
Vedanta va Okpabi cho thiy hudng tiép can
linh hoat hon. Thay vi pht nhan hoan toan
céu tric phap nhan cta tap doan, Toa 4n gan
trach nhi¢m cia cong ty me voi thuc chét
quyén kiém soat va kha ning phong ngira rui
ro thong qua nghia vu cin trong trong luat bdi
thudng thiét hai ngoai hop dong.

Dé giai quyét khoang trong phap ly tai
Viét Nam va bao dam quyén tiép can cong 1y
cho nan nhan, co ché phan bo trach nhiém can
duoc tiép can theo hudng song hanh va bo tro
gitta cac nganh luat. Mot mat, can xay dung
co ché “xuyén thung bic man phap nhan”
trong phap luat doanh nghiép dé xir 1y cac
truong hop lam dung cau tric cong ty nham
né trdnh nghia vy. Mét khac, can dién giai
linh hoat ché dinh bdi thuong thiét hai ngoai
hop dong trong Bo luat Dan sy nim 2015, cho
phép xac lap trach nhiém cia cong ty me trén
co s& hanh vi thiéu can trong trong quan 1y va
giam sat rui ro cta cong ty con. Su két hop hai
co ché nay s& gop phan thu hep khoang trong
trach nhiém trong nhom cong ty, dong thoi,
ting cudng bao vé quyén con ngudi trong
hoat dong kinh doanh O
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