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G101 HAN TY DO HOP BGNG TRONG QUAN HE LAO DONG
NHAIM CHONG PHAN BIET D01 XU Vi TRACH NHIEM GIA BINH
THEO PHAP LUAT HOA KY - GOI MG CHO VIET NAM

B ThS. NCS. PO HA ANH*

Tém tiit: Trén thé gidi néi chung va tai Viét Nam ndi riéng, cac hinh thirc phéan biét doi xir
Vi trdch nhiém gia dinh ngay cang tinh vi va phé bién, viéc nghién civu gidi han tw do hop dong
trong quan hé lao déng tré nén can thiét dé bao dam cong bang thuce chat giita ngieoi lao dong va
ngueoi sir dung lao dong. Phép ludt Viét Nam dd c¢6 mét s6 quy dinh bao vé lao dong nit mang
thai va nguoi lao dong nuoi con nho nhung chuwa bao quat dwoc cdc trach nhiém gia dinh khac
va thiéu cdc co ché gian tiép chong phan biét doi xir vi trach nhiém gia dinh. Tir kinh nghiém ciia
Hoa Ky, bai viét kién nghi hoan thién phap ludt Viét Nam vé giot han ty do hop déng trong quan hé
lao dong theo huong thyc chat, minh bach, bdo dam quan hé lao dong hai hoa va thi truong lao dong
on dinh, bén vitng.

Tir khéa: ti do hop dong; gidi han tir do hop dong; phdn biét doi xi vi trach nhiém gia dinh;
phap ludat Hoa Ky, phap ludt lao dong Viét Nam.
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LIMITING FREEDOM OF CONTRACT IN LABOR RELATIONS TO PREVENT DISCRIMINATION
DUE TO FAMILY RESPONSIBILITIES UNDER US LAW - SUGGESTIONS FOR VIETNAM

Abstract: In the world in general and in Vietnam in particular, forms of discrimination due to
family responsibilities are increasingly sophisticated and widespread, so research on the limits
of freedom of contract in labor relations becomes necessary to ensure real fairness between
employees and employers. Vietnamese law has some provisions to protect pregnant female
workers and workers with young children, but it does not cover other family responsibilities
and lacks indirect mechanisms to prevent discrimination due to family responsibilities. Based
on the experience of the United States, this article recommends improving Vietnamese law on
limits of freedom of contract in labor relations in a substantive and transparent manner, ensuring
harmonious labor relations and a stable and sustainable labor market.
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Dit van dé

Phan biét do1 xti vi trach nhiém gia dinh
(Family Responsibilities Discrimination - FRD)
trong quan hé lao dong la mot dang
phan biét d61 x méi xuat hién nhiing
nim gin day, phan anh su b4t binh ding
trong co hoi nghé nghiép gitia nguoi lao
dong (NLD) c6/khong c6 nghia vu cham
séc gia dinh, biéu hién qua viéc phéan
biét @61 v6i NLD c6 con nho, cha me gia
yéu, vo/chong bénh tat hodc ngudi than
phu thudc!.. Trong khi tu do hop déng la
nguyén tic co ban ctua phap luat tu, tuy
nhién, trong quan hé lao dong, tu do nay
cAn dugc gidi han chit ché dé bao dam
cong bang thuc chat gitia NLD va ngusi
st dung lao dong (NSDLD)?2. Déc biét, d6i véi
van dé phan biét doi xi vi trach nhiém
gia dinh, né&u tu do hop déng khong duge
gi6i han, NSDLD c6 thé dé dang 1gi dung
dé€ loai trit hodc han ché su phét trién
cong viéc cua nhiing NLD dang c6 trach
nhiém gia dinh. Tai Hoa Ky, hé thong
phap luat da xay dung nhiing quy dinh,
cd ché& giéi han tu do hgp dong toan dién
nham ngan chin FRD. Ngudc lai, phap
luat Viét Nam tuy da ghi nhan “trach
nhiém gia dinh” 1a tiéu chi cAm phéan
biét d6i xu trong lao dong nhung chua
¢6 huéng din cu thé va co ché bao vé
hiéu qua.

1. Gi6éi han tu do hgp dong trong
quan hé lao dong nham chéng phan
biét d6i x¥ vi trach nhiém gia dinh
theo phap luat Hoa Ky

Trong hé théng phap luat Hoa Ky, hoc
thuyét “quan hé lao dong theo y mudn”
(employment-at-will) phan anh triét 1y tu
do hop dong tuyét d6i, theo d6, quan hé lao
dong dugc thiét lap, duy tri va cham dit
hoan toan theo ¥ chi cua cac bén®. Phap
luat lao dong Hoa Ky c¢6 quan diém gén
nhu d61 lap véi cac qudc gia trén thé giéi.
Diéu nay xuat phat ti vin héa ctia Hoa Ky
chi trong chu nghia c4 nhan, xa hoi Hoa Ky
dé cao tinh cong bang va su tu do trong moi
khia canh ctia cudc séng nén phap luat lao
dong cua ho mic nhién “dat” NSDLD va
NLD ¢ vi thé ngang bang tuyét doi, khong
coi NLD 1a bén yéu thé. Déng thoi, quan
hé lao dong theo ¥ mudn tai Hoa Ky con
duge xay dung nham t6i wu héa quyén tu
do kinh doanh, bdi quan diém dat phat
trién kinh t& 1én hang dau, coi trong “giéi”
tu ban nén NSDLD 6 Hoa Ky dudc trao
quyén tu do hgp dong rat cao trong quan hé
lao dong, gan nhu khéng phai chiu su diéu
chinh bdi khung gi6i han dic thu nhu trong
phap luat lao dong cua da sé cac quic gia
khac. Theo d6, cac Toa an khi xét xti cling
nhin nhan NSDLD va NLD c¢6 quyén luc
thuong lugng ngang hang. Vé mat 1y luan,

1. Tran Thi Thiy Lam (2011), Céng udc vé phan biét déi xit trong viéc lam, nghé nghiép va su noi
luat hoa trong phap luat lao déng Viét Nam, Tap chi Luat hoc, (1), tr. 26.
2. Hoang Trung Hiéu (2025), Nguyén tic tu do hop dong theo phap luat Viét Nam, Luan an Tién si

Luat hoc, Truong Pai hoc Luat Ha Noi, tr. 39.

3. Thomas J. Miles (2000), Common Law Exceptions to Employment at Will and U.S. Labor
Markets, Journal of Law, Economics, & Organization, Vol. 16, No. 1, pp. 74-101, http://www.jstor.

org/stable/3555009, truy cap ngay 15/9/2025.
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quan diém nay dua trén gia dinh, NSDLD
va NLD c6 quyén luc va kha ning thuong
lugng ngang bang, do d6, Nha nudc khong
can can thiép vao ndi dung hop dong.
Tuy nhién, gia dinh d6 da sém boc 10 bat
cap trong thuc tién, khi quyén luc kinh té -
x4 hoi cia NSDLD lam cho NLD khé ¢6 thé
thuc hién “ty do” thuc chat.

Vi vay, hé thong phap luat Hoa Ky da
phat trién cac “ngoai 16” d61 véi hoc thuyét
quan hé lao déng theo ¥ muén nham giéi
han tu do hop déng trong quan hé lao
d6ng, trong d6 c6 nguyén tic chéng phan
biét d61 xt (anti-discrimination)*. Co ché
nay khong pht nhan tu do hgp déng, ma
“ta1 dinh nghia” trong gi6i han cua binh
déng va nhan phdm con ngudi, d4t ranh
gi6i rd rang: quyén tu do y chi cham dit
tai diém ma né xAm pham dén cong bing
thuc chat. Trong d6, FRD dugce thita nhan
12 ¢ ché méi, bao vé NLD khéi dinh kién
gi6i va cac rao can lién quan dén nghia vu
cham séc gia dinh®.

Diac biét, nguyén tdc chéng FRD va
cac van dé phap 1y néi chung tai Hoa Ky
déu duge didu chinh bang cic ngudn luat
khac nhauf, gém: (i) cac dao luat lién
bang nhu Muc VII Dao luat Dan quyén

nam 1964 (Title VII of the Civil Rights Act),
stia d6i bdi DPao luat Chéng phan biét déi
xt khi mang thai ndm 1978 (Pregnancy
Discrimination Act), Dao luat Nghi phép
gia dinh va y t& ndm 1993 (Family and
Medical Leave Act - FMLA), Dao luat
Nguoi Hoa Ky khuyét tat ndm 1990, sta
d6indm 2008 (Americans with Disabilities
Act - ADA), Dao luat Tra luong binh ding
(Equal Pay Act -EPA)..; (i1) cac luét
tiéu bang, luat dia phuong; (iii) an 1é va
cac hoc thuyét tién 1& (case law and the
doctrine of precedent). Diéu nay tao nén
su linh hoat trong bao vé NLD, dong thoi,
cho phép hé théng phap luat phat trién
dua trén thuc tién xét xu.

1.1. Tiéu chi nhin dién hanh vi
phan biét doéi xu vi trach nhiém
gia dinh

Ba nhém tiéu chi phd bién duge hé
thong lap phap va tu phap Hoa Ky cong
nhan 1a FRD, gém: (i) dinh kién gén véi
phu ni khi lam me (maternal wall bias);
(i1) dinh kién thiéu sy phu hop (lack of fit);
(ii1) hanh vi tra thu (retaliation). Duéi géc
do phap ly, cac tiéu chi nay cho thay su
“tién bo” trong tu duy lap phap Hoa Ky: tu
viéc cAm hanh vi phan biét déi xt truc tiép

4. Sally Gertz (2006), At-Will Employment: Origins, Applications, Exceptions and Expansions
in the Public Service, International Journal of Public Administration, Florida State University
College of Law, Public Law Research Paper No. 227, https://ssrn.com/abstract=946481, truy cap

ngay 15/9/2025.

5. Kirsten L. McCaw (1996), Freedom of contract versus the antidiscrimination principle:
A critical look at the tension between contractual freedom and antidiscrimination provisions, Seton
Hall Constitutional Law Journal, Vol. 7, No. 1, pp. 195 - 216, esp. 204. Website:https://scholarship.
shu.edu/cgi/viewcontent.cgi?article=1192&context=con_law, truy cap ngay 15/9/2025.

6. Beau Steenken, Tina M. Brooks (2017), Sources of American Law: An Introduction to Legal
Research (3rd ed.), Chapter 1: The United States Legal System, CALI eLangdell Press, University

of Georgia Law, esp. 2-7.
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chuyén sang kiém soat cac co ché loai trit
gian tiép va han ché viéc lam dung quyén
luc trong doanh nghiép. Day la biéu hién
cia tu duy giéi han tu do hgp dong nham
bao dam cong bang thuc chat, tic Nha nudc
khong chi ngan cAm hanh vi vi pham, ma
con xac dinh ca diéu kién xa héi tao ra su
b&t binh ddng nay.

Thit nhat, dinh kién gan v6i phu nii khi
lam me.

D4y 14 hinh thtc phé bién nhét ctia FRD,
xuat hién khi NLD ni d6i mat véi dinh
kién va han ché co hoi nghé nghiép vi vai
tro 1am me. Theo Diéu 701(k) Muc VII
Dao luat Dan quyén nam 1964, phan biét
do1 xu “vi gidi tinh” (because of sex) hodc
“trén co s6 giéi tinh” (on the basis of sex)
gbm ca tinh trang mang thai, sinh con
va cac tinh trang y té lién quan’. Theo
d6, nhiing thoi diém ma lao dong nit cé
thé bi chiu dinh kién nay, gom: khi NLD
thong bao mang thai, khi ho quay lai lam
viéc sau thoi gian nghi thai san va khi ho
chuyén sang ché do lam viéc linh hoat. O
cdp dd tiéu bang, California® va New York®
déu quy dinh rd viéc phan biét doi xt do
mang thai, sinh con hay nudi con nho
la FRD.

Trong vu kién nam 1971 giia nguyén
don la Ida Phillips (tng vién xin viéc) va
bi don la Tap doan Martin Marietta (don
vi tuyén dung), ba Phillips 14 mot phu
nii ¢6 con nhd (dang hoc mam non) bi
Tap doan nay ti chdi tuyén dung vi chinh
sach khong nhan phu nit ¢6 con ¢ do tubi
di hoc mau gido vao lam viéc, trong khi
van tuyén dung nam giéi trong hoan canh
tuong tu. Tai caAp xét xti cudi cung, Toa an
T6i cao Hoa Ky khing dinh, viée tit chéi d6
da vi pham Muc VII Dao luat Dan quyén nim
1964 néu khong c6 1y do hop 1y lién quan
dén tinh chat cong viéc, nghé nghiép™.
Phan quyét nay dit nén tang cho viéc
thita nhan dinh kién gén v6i lam me nhu
mot dang FRD, dong thai, dudc thita nhan
12 4n 1é tao tién 1é rang budc cho hé thong
Toa an cdp dudi trong xét xu cac vu viéc
tuong tu.

Thit hai, dinh kién “thiéu su phu hop”.

Khéc véi dinh kién vé viéc lam me cua
phu nii, 14 tiéu chi phan biét d6i xtilién quan
truc tiép t6i tinh trang mang thai, sinh con
va giai doan nghi thai san, nudi con nho,
dinh kién “thiéu su phu hgp” phan 4nh mot
dang dinh kién xa hoi sdu hon, rong hon
vé “su phu hop d6i véi nghé nghiép” cua

7. Biéu 701(k) Muc VII Pao luat Dan quyén nam 1964, dugc bd sung béi Pao luat Chéng phan biét
déi xtt khi mang thai nam 1978 va dude phap dién hoa tai 42 U.S.C. § 2000e(k), https://www.
govinfo.gov/content/pkg/USCODE-2023-title42/html/USCODE-2023-title42-chap21-subchapVI-

sec2000e.htm, truy cap ngay 15/9/2025.

8. Pidu 12945(a)(3)(A) DPao luat Viéc lam coéng bang va Nha & nam 1959 ctua California
(California Fair Employment and Housing Act - FEHA), https://leginfo.legislature.ca.gov/faces/
codes_displaySection.xhtml?sectionNum=12945.&lawCode=GOV, truy cap ngay 15/9/2025.

9. Diéu 296-d Luat Nhan quyén New York nam 1945 (New York Human Rights Law - NYHRL),
https://www.nysenate.gov/legislation/laws/EXC/296-d, truy cap ngay 15/9/2025.

10. Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971), https://supreme.justia.com/cases/
federal/us/400/542/#annotation, truy cap ngay 15/9/2025.
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nhiing NLD c6 trach nhiém gia dinh (gom
ca lao dong nam va ni). Piém c6t 161 cua
dinh kién nay nam ¢ gia dinh, nhiing vi tri
“then chét” hodc “doi hdi cao” (vi du, quan
ly cdp cao, cong viéc c6 ap luc, thuong
xuyén cong tac hodc lam viéc ngoai gio)
von “khong thich hop” cho nguoi cé trach
nhiém gia dinh. Do vay, ho dé bi loai khoi
co hoi thiang tién, bi diéu chuyén sang vi
tri it ap luc hon hoéc bi tri hoan con duong
st nghiép.. ma nguyén nhan khong nam
6 trinh d6 chuyén mén hay nang lyc cong
viéc thuc té cua ho. Mit khac, nguoi cham
soc gia dinh sé “ft cam két” hodc “khéng
san sang dap Gng yéu cau cao” déu c6 anh
hudng 16n dén quyét dinh nhan su cua cac
doanh nghiép Hoa Ky''. Dinh kién “thiéu
su phu hop” dude coi 1a tiéu chi mé rong ti
khai niém “phén biét giéi tinh” ndi chung,
12 su loai tri dua trén dinh kién xa hoi
vé vai tro giéi (gender stereotypes) trong
cong viéc.

Trong vu kién nam 1971 gitia nguyén
don 1a ba Sprogis va bi don 1a hang hang
khéng United Air Lines, Toa phdc tham
lién bang khu vuc 7 khdng dinh, chinh
sach budc tiép vién hang khong nii khong
duogc két hon, trong khi khong ap dung quy
dinh tuong tu v61 nam gi6i, 1a su phan biét
gi6i tinh bi phap luat cAm. Toa an lap luan
rang, quy dinh nay cta United Air Lines

dua trén gia dinh dinh kién, phu nii cé gia
dinh thi khong con phu hgp véi cong viéce,
bat chap ning luc thuc t& ciia ho. Ban 4n
nay trdé thanh an 1é quan trong, khing
dinh cac quyét dinh nhan su dua trén
“thiéu su phut hgp” do dinh kién gidi thay
vi dua trén nang luc cong viéc 1a FRD™.

Thi ba, “tra thu”.

Tiéu chi nay khong lién quan dén
nhiing dinh kién tiém &n ma thé hién 6
hanh vi “tra thu” truc tiép cia NSDLD doi
v6i NLD, khi ho thuc hién quyén hop phap
gin v6i trach nhiém gia dinh. Day 1a mot
dang phan biét d61 xi mang tinh “hau qua”,
trong d6, viéc NLD sti dung quyén 1¢i nhu
xin nghi phép dé cham séc con nhd, cha
me gid yéu hodc ngudi than bi bénh.. lai
tré thanh nguyén nhin khién ho bi don
phuong cham dit hop dong, sa thai, giang
chtic, ha bac luong hodc d61 mit véi cac
hinh thiic d61 xi bat lgi khac.

Hanh vi “tra tha” nay thudng gin lién
v6i dinh kién giéi theo cin cit Muc VII Dao
luat Dan quyén nam 1964, dic biét, khi
nguoi bi tra thu 12 phu ni sau thai san
hoic nam gi6i yéu cdu nghi phép dé chim
séc con cai, von di nguge lai v6i khuon
mau gi6i truyén thong. Cac luat tiéu bang
hoic luat dia phuong ¢6 thé mé rong hosc
thu hep pham vi bao vé. Dién hinh, luat
cua California'® quy dinh cho phép s6 ngay

11. Grace Rehaut (2023), The Caregiver Conundrum, Stanford Law Review, Vol. 75, No. 715,
pp. 717 - 752, esp. 720, https://review.law.stanford.edu/wp-content/uploads/sites/3/2023/04/Rehaut-
75-Stan.-L.-Rev.-715.pdf, truy cap ngay 15/9/2025.

12. Mary Burke Sprogis, Plaintiff-appellee, v. United Air Lines, Inc., Defendant-appellant, 444
F.2d 1194 (7th Cir. 1971), https://law.justia.com/cases/federal/appellate-courts/F2/444/1194/341104/,

truy cap ngay 15/9/2025.

13. Diéu 12945.2 Dao luat Quyén gia dinh California nam 1993 (California Family Rights Act -
CFRA) quy dinh viéc tu chéi khong cho phép mdt NLD c6 du diéu kién nghi téi da 12 tuan lam
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nghi dai hon. Mot s6 bang cho phép ap
dung quy dinh nay déi véi viéc cham séc
cho nhiéu thanh vién gia dinh hon so véi
dao luat lién bang: pham vi “thanh vién
gia dinh” dugc cham séc, gom con, cha me,
ong ba, chau, anh chi em rudt, vo/chong,
ban doi theo luat dinh hodc mot nguoci
duge chi dinh.

An 1&6 nam 2003 cta Toa an T6i cao
Hoa Ky vé hanh vi “tra thu” nay la vu
kién gitia nguyén don la William Hibbs va
bi don 12 S6 Nhan luc Nevada. Ong Hibbs
xin nghi phép dé chdm séc vo bi tai nan
xe hoi nghiém trong. Sau khi st dung hét
12 tudn nghi phép, ong yéu cau nghi thém
nhung bi tit chéi, sau d6, bi don phuong
chdm dat hop dong lao dong. Hibbs khdi
kién, 1ap luan rang, hanh vi cham dit cia
S6 Nhan luc Nevada da vi pham quyén
nghi phép duge Dao luat Nghi phép gia
dinh va y t€ bao vé. Tham phan khéng
dinh hanh vi cia S6 Nhan luc Nevada
dugc coi l1a “trd thu” va vi pham truc tiép
Dao luat Nghi phép gia dinh va y té'.
Nhiéu ban 4n ciing da céng nhan, ngay ca
khi NLD chi don thuan yéu cau thuc hién
quyén theo Dao luat Nghi phép gia dinh
va y té (chua kip nghi), moi hanh vi gay
bat lgi tit phia NSDLD déu bi coi 1a “tra tha”
bat hop phap.

Nhu vay, “tra thu” trong FRD thé hién
hanh vi ¢6 chu y va mang tinh tring phat

ctia NSDLD, nham ngin can hodc “tran ap”
NLD khi ho thuyc hién quyén va trach
nhiém gia dinh mot cach hgp phap. Theo do,
pham vi chong FRD khéng chi diing 6 viéc
loai bé dinh kién, ma con huéng téi bao
dam quyén thuc thi hop phap cua NLD
trong thuc tién lao dong.

1.2. Bién phap chéng phan biét déi xit
vi trach nhiém gia dinh

Ngoai cac tiéu chi nhén dién FRD
quy dinh cach thic dinh kién va hanh vi
bat 1¢i xuét hién trong quan hé lao dong,
hé thong phap luat Hoa Ky con thiét lap
nhiéu co ché€ dé ngan chan va khic phuc
tinh trang nay.

Thit nhat, phap luat lién bang va
tiéu bang déu yéu cdu NSDLD x4y dung
méi trudng lam viéc binh déng, trong d6, cac
quyét dinh tuyén dung, st dung, thing
tién va chadm diat hgp ddéng lao dong phai
duya trén nang lyc, thay vi dinh kién vé
trach nhiém gia dinh. Cu thé, phu ni bi
anh hudng bdi thai san phai duge déi xu
binh ding trong moi van dé lién quan dén
viée 1am, gbm ca quyén hudng loi ich tu
cac chuong trinh phtc Igi, so véi nhiing
NLD khac c6 kha néng lam viéc tuong tu.
Bén canh d6, NSDLD phai ra soat va diéu
chinh chinh sach nhan su dé loai bé nhiing
tiéu chi gian tiép tao bat 1gi cho NLD cé
trach nhiém cham soéc'. Luat California
con yéu cau doanh nghiép phai cho NLD

viéc trong bat ky giai doan 12 thang nao vi ly do cham séc gia dinh ho#c nghi phép y té& sé bi coi 1a
b4t hop phap, https:/california.public.law/codes/government_code_section_12945.2, truy cap ngay

15/9/2025.

14. Nevada Department of Human Resources v. Hibbs, 538 U.S. 721 (2003), https://supreme.
justia.com/cases/federal/us/538/721/, truy cap ngay 15/9/2025.
15. Diéu 701(k) Muc VII Pao luat Dan quyén nam 1964, dudc bd sung bdi Pao luat
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nii ¢c6 quyén dude diéu chinh cong viéc hop
ly trong thoi gian thai san. Quy dinh nay
duge danh gia c6 mtc dd bao vé NLD khoi
phan biét d61 xti vi trach nhiém gia dinh vugt
trén chudn muc lién bang'®.

Thit hai, phap luat quy dinh cAm moi
hinh thic phan biét déi xi trong tuyén
dung, dao tao, thang tién hoac diéu kién
lam viéc vi 1y do giéi tinh tuong ty cdm
dinh kién vé viéc lam me cua phu ni.
Bén canh d6, NLD c6 quyén nghi phép
trong khoang thoi gian t61 da luat dinh vi
1y do cham séc gia dinh ma van duge bao
dam duy tri viéc 1am. Dao luat nay ciing
nghiém cdm NSDLD can thiép, can trd
hodc ¢6 hanh vi mang tinh chat “tra thu”
viéc NLD thuc hién quyén nghi phép.
Cung véi quy dinh vé quyén dudc nghi
phép, phap luat Hoa Ky con bao vé NLD
khéi hanh vi “trd thi” (vi du, bi tit chéi
thing tién hodc bi sa thai vi st dung quyén
nghi phép hgp phap). Cac dia phuong nhu
New York!’, New Jersey'®, Oregon'.. quy
dinh 16 NSDPLD khong dudc “tra thir” bét
ky ai vi & nghi hodc c¢6 gdng nghi phép.

Thi ba, phap luat quy dinh cac bién
phap mang tinh ché& tai. Khi NSDLD vi
pham, NLD c6 thé khéi kién ra Toa an lién
bang hoic tiéu bang dé yéu cau boi thudng
va/hoac khoi phuc lai viéc lam. Trong
nhiéu vu an, Toa 4n da tuyén cac khoan
bbi thuong dang ké nham rian de, nhu
trong vu Sprogis kién United Air Lines,
Toa an ra 1énh khoi phuc cong viéce, khoi phuc
quyén thaAm nién va trd du khoan luong
bi m4t ké ti ldc bi mAt viée cho dén khi
phuc hoi viée lam. Trong vu Hibbs kién S&
Nhan luc Nevada, S6 v6i tu cach NSDLD
¢6 trach nhiém boi thuong cho NLD Hibbs
vi don phuong cham diit hop dong lao dong
trai phap luat. Ngoai co ché tu phap, nhiéu
cd quan hanh chinh, nhu Uy ban Co héi
viéc lam binh ding (Equal Employment
Opportunity Commission - EEOC), co
thdm quyén tiép nhan khiéu nai va xt ly
NSDLD vi pham bang cac bién phap hanh
chinh hosc khdi kién tap thé.

C6 thé khéng dinh, phap luat Hoa Ky
da x4y dung hé thong giéi han tu do hgp dong
c6 tinh nguyén téc, linh hoat va thuc chat dé

Chéng phan biét déi xt khi mang thai nam 1978 va dugc phap dién héa tai 42 U.S.C. § 2000e(k),
https://www.govinfo.gov/content/pkg/USCODE-2023-title42/html/USCODE-2023-title42-chap21-
subchapVI-sec2000e.htm, truy cap ngay 15/9/2025.

16. Diéu 12945(a)(3)(A) Dao luat Quyén gia dinh California nam 1993 (California Family Rights
Act - CFRA) quy dinh viéc NSDLD tit chéi diéu chinh céng viéc phit hop cho NLD vi tinh trang
mang thai, sinh con ho#c tinh trang y t& lién quan khi dugc yéu cau va c6 khuyén nghi ctia bac si sé
bi coi 14 bat hgp phap, https://california.public.law/codes/government_code_section_12945, truy cap
ngay 15/9/2025.

17. Diéu 8-107(1)(a) Luat Nhan quyén New York nidm 1945, https://www.nyc.gov/assets/cchr/
downloads/pdf/Publications/NYC-Human-Rights-Law.pdf, truy cap ngay 15/9/2025.

18. Diéu 34:11B-1 va cac diéu tiép theo cia Pao luat Nghi phép gia dinh New Jersey nam 1989
(New dJersey Family Leave Act - NJFLA), https://www.nj.gov/labor/worker-protections/earnedsick/
fmla/njfla.shtml, truy cap ngay 15/9/2025.

19. Diéu 839-009-0320 Quy tic Hanh chinh Oregon, Luat Nghi phép gia dinh Oregon (Oregon
Family Leave Act - OFLA), https://oregon.public.law/rules/oar_839-009-0320, truy cap ngay
15/9/2025.
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phong, chéng FDR trong quan hé lao dong,
¢6 y nghia can bang gilta quyén tu do
kinh doanh va bao dam binh dng trong
lao dong. So véi cac quéc gia theo truyén
thong dan luat, Hoa Ky uu tién su tu diéu
chinh cta hé théng tu phap va an 1, nho
d6, khung giéi han tu do hgp déng dugc
phat trién linh hoat va c6 kha ning thich
ting cao v6i thay d6i xa hoi. Viét Nam va
Hoa Ky c6 su khac biét vé kinh t&, xa hoi,
vin héa va hé thong phap luat, nhung viée
dat ra cac gidi han tu do hop dong trong
quan hé lao dong dé chéng phén biét déi
xU vi trach nhiém gia dinh van la gia tri
6t 161 ma Viet Nam c6 thé tham khao
trong qua trinh hoan thién phap luat lao
dong hién nay.

2. Phap luat Viét Nam vé gi6i han
tu do hgp dong trong quan hé lao
dong nham chéng phan biét doi xu vi
trach nhiém gia dinh

Nguyén téc chong phan biét d6i xti trong
lao dong duge khéng dinh tai khoan 3 Diéu 35
Hién phap nam 2013 (sta ddi, bd sung
nam 2025), dao luat co gia tri phap ly cao
nh4t cua nuée Cong hoa xa hoi chu nghia
Viét Nam. Trén co s6 d6, khoan 1 Diéu 8
B6 luat Lao dong nam 2019 quy dinh ro
hanh vi dau tién bi nghiém c4m trong lao
dong 12 “phan biét doi xu trong lao dong”.
Cu thé, phan biét d6i xt trong lao dong 1a
“hanh vi phan biét, loai trt hodc uu tién
dua trén gidi tinh... tinh trang hon nhan..
trach nhiém gia dinh.. lam mat hodc giam

viéc binh ddng trong lao dong™. Nhu vy, phap
luat Viét Nam da truc tiép ghi nhan “trach
nhiém gia dinh” 1a tiéu chi cAm phan biét
doi xt. Tuy nhién, phap luat hién hanh
chua giai thich thé nao 1a phan biét doi
xu vi trach nhiém gia dinh, cing nhu chua
liét ké cac hanh vi cu thé dé nhan dién?.

Phap luat Viét Nam buée dau da gidi
han quyén tu do hdp déng cua NSDLD
thong qua cac quy dinh bao vé nhém lao
dong ni mang thai, nghi thai san hodc
nudi con nho. Cu thé, Pidu 137 va Didu 155
Bo luat Lao dong nam 2019 nghiém c4m
NSDLD don phuong chdm diit hop déng
hoic xti 1y ky luat sa thai trong thoi gian
NLD mang thai hodc nudéi con dudi
12 thang tudi. Cung véi @6, Luat Bao
hiém x& hoi nam 2014 bao dam quyén
nghi hudng ché do thai san, nghi cham séc
con 6m hoéc nghi ctia lao dong nam khi vg
sinh con. D4y 14 biéu hién rd nét cua viéc
phép luat can thiép dé han ché viéce tu do
hop dong bi lam dung, bao vé NLD trudc
nhting rui ro xudt phéat ti nghia vu chim
soc gia dinh.

Tuy nhién, khung phap ly Viét Nam
hién hanh con nhiing bat cap, han ché& nhu:

- Pham vi bao vé chua toan dién. Cac
quy dinh cht yéu tap trung vao nhém NLD
nit mang thai hodc nudi con nho, trong khi
cac trach nhiém cham séc khac nhu cham
soc cha me gia yéu, vo/chong bénh tat,
ngudi than tan tat, con nudi.. chua duge
bao dam ¢ miic do tuong xlng.

20. Khoan 8 Diéu 3 Bo luat Lao dong nam 2019.
21. Néng Thi Trang (2017), CAm phén biét déi xit trong phap luat lao déng Viét Nam, Luan vin
Thac si Luat hoc, Truong Dai hoc Luat Ha Noi, tr. 28.
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- Thiéu quy dinh nhan dién hanh vi
phan biét d6i xi gian tiép. Trén thuc té,
NSDLD c¢6 thé 4p dung nhiing tiéu chi
tudng chiing “trung tinh” nhu yéu cau sin
sang cong tac xa, lam viéc ngoai gid hoic
d6 tudi nhat dinh.. nhung hé qua la loai
trit NLD c6 trach nhiém gia dinh.

- Phap luat Viét Nam chua md rong gi6i
han tu do hdp dong ra toan bd vong doi
quan hé lao dong. Hau hét quy dinh hién
hanh chi diéu chinh giai doan thuc hién
hosc cham dit hop dong lao dong, trong
khi cac quan hé tién hop dong hoic cac
hop dong song hanh véi hop dong lao dong
(tuyén dung, tht viée, dao tao) thiéu co
ch& bao vé. Cac hién tugng nhu: NSDLD
ti choi tiép nhan nguoi dang mang thai
hoéc nudi con nhd 6 giai doan hoc nghé,
tap nghé?; chim dat hodc danh gia
“khong dat” véi Iy do mang thai ma khong
dua vao ning luc thuc té€ trong qua trinh
thu viéc?’; vu tién chon NLD khong mang
thai cho cac chuong trinh dao tao, dan
dén bat binh déng co hoi khi chon NLD
di dao tao nghé?%; tham chi yéu cau NLD
cam k&t “khong két hon hodc khong mang
thai” vn xuét hién, nhung khéong c6 cin
ct phap 1y cu thé dé xu 1y. Pay la khoang
trong khién giéi han tu do hgp dong mang
tinh hinh thic hon 1a thuc chat.

Hién, giéi han tu do hop dong trong
phap luat Viét Nam van diing 6 mic “dao
dtic héa” hon 1a phap dién héa. So sanh véi
Hoa Ky cho thay, phap luat Viét Nam méi

22. Diéu 61 Bj luat Lao dong nam 2019.

chi “diing” 6 co ché bao vé mang tinh “hinh
thiic” va cht yéu han ché phan biét doi xu
vé gi6i, trong khi hé thong phap luat Hoa
Ky da phat trién khung bao vé toan dién
thong qua nhiéu tang luat lién bang, luat
tiéu bang va an lé. Dac biét, phap luat
Hoa Ky cho phép NLD chi can chting minh
c6 su bat 1oi gin véi nghia vu gia dinh,
sau d6, NSDLD phai chiing minh 1y do hop
phap, hop 1y lién quan dén tinh chat cong
viéc. Cach tiép can nay gidp kiém soat lam
dung tu do hgp dong, trong khi phap luat
Viét Nam van dit ganh ning chiing minh
lén NLD.

3. Hoan thién phap luat Viét Nam
vé giéi han tu do hgp doéng trong
quan hé lao dong nham chéng phan
biét d6i x trong quan hé lao dong vi
trach nhiém gia dinh ti kinh nghiém
Hoa Ky

Hoan thién phap luat vé giéi han tu do
hop dong trong quan hé lao déng nhim
chong phan biét d6i xt vi trach nhiém gia
dinh can dua trén hai dinh huéng co ban:
(i) bao dam cong bang thuc chat trong viéc
lam; (i) hai hoa gifia quyén tu do kinh
doanh cua NSDLD va quyén nhén than,
quyén chiam séc gia dinh cua NLD.

Thit nhat, xay dung khai niém va tiéu
chi phap 1y vé “phan biét d6i xu vi trach
nhiém gia dinh”. Trudc hét, Bo luat Lao dong
nam 2019 cAn b6 sung khai niém “phan
biét dé1 xt vi trach nhiém gia dinh” trong
diéu khoan giai thich ti ngii, xac dinh day

23. Tt Diéu 24 dén Diéu 27 B6 luat Lao dong nam 2019.

24. Diéu 62 Bj luat Lao dong nam 2019.
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14 hanh vi d6i xt b4t 1oi trong tuyén dung,
st dung, dao tao, thang tién hodc chim
dit hop dong vi NLD dang, sé hodc dudgc
cho la dang thuc hién nghia vu cham séc
thanh vién gia dinh. Khai niém nay can
bao quat cd nam va ni, pham vi
“thanh vién gia dinh” nén dugc mé rong,
tuong tu cach tiép can trong phap luat
Hoa Ky.

Thit hai, mo rong pham vi 4p dung cua
cac gi6i han tu do hop déng d6i véi toan bo
“yong doi” cua quan hé lao dong. Cu thé,
phap luat can cAm viéc loai trit ngudi hoc
nghé, tap nghé, dao tao nghé hodc thi viée
vi mang thai, ¢6 con nho hay dang cham
séc gia dinh; déng thoi, tuyén vo hiéu cac
thoa thuan yéu cau NLD khéng két hon,
khong mang thai khi lam viéc hodc tham
gia dao tao. Nhitng quy dinh nay viia bao
vé quyén nhan than, vira thé hién sy tuong
thich véi cac tiéu chudn lao déng qudc t&%.
Dong thoi, cach ti€p can toan dién nay
gitip bao dam cong bang xuyén subt va
han ché viéc NSDLD “lach luat” bang cach
che giadu hanh vi phan biét ¢ cac giai doan
ngoai hop déng chinh thiec.

Thit ba, b6 sung co ché nhan dién hanh
vi phan biét déi xu gian tiép. Theo kinh
nghiém cuia Hoa Ky, hanh vi st dung céc
tiéu chi tudng chiing “trung lap” nhung
gay bat lgi cho NLD c¢6 trach nhiém gia
dinh, nhu yéu cau san sang lam ngoai giod,
di cong tac xa hoic giéi han d¢ tudi.. phai
bi coi la vi pham, trit khi NSDLD chiing
minh dugc tinh can thiét khach quan cua
tiéu chi do.

25. Tran Thi Thiy Lam (2011), tldd, tr. 26.
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Thit tu, chuyén ganh ning chting minh
trong tranh chdp lao dong. Khi NLD xuit
trinh dugc chting ct so b vé viéc bi doi xu
bat 1gi do trach nhiém gia dinh, NSDLD
phai c6 nghia vu chiing minh quyét dinh
nhin sy cua minh hoan toan dua trén yéu
cau cong viéc hogp 1y. Co ché nay gidp han
ché tinh trang che gidu hanh vi phan biét
dudi danh nghia “Iy do chuyén moén”. Dong thai,
cdn bb sung nghia vu giai trinh dinh ky
ctia doanh nghiép vé binh ding trong viéc
lam, dac biét, & cac linh vuc c6 ty 18 lao
dong nit cao. Viéc cong khai chinh sach
nhan sy, quy trinh tuyén dung va thiang
tién sé tao stic ép minh bach, gép phan
ngan ngta hanh vi phan biét ngay tu bén
trong té chiic.

Thi ndm, ting cuong ché tai va co ché
thuc thi. Bén canh béi thudng va khoi phuc
viéc lam, phéap luat nén bo sung ché tai
hop déng va hanh chinh mang tinh ran de;
déng thoi, nghién ctiu thanh lap co quan
chuyén trach vé binh ding viéc 1am tuong
tu EEOC cua Hoa Ky dé tiép nhan, xt ly
va giam sat cac vu viéc lién quan dén phan
biét d61 xti vi trach nhiém gia dinh.

Két luan

Phan biét d61 xt trong lao dong vi trach
nhiém gia dinh 12 hinh thtic phan biét doi
xt méi va tinh vi, doi héi phai duge thia
nh4n nhu mot giéi han quan trong d6i véi
tu do hop déng trong quan hé lao dong.
T kinh nghiém cua Hoa Ky cho thiy, gidi
han tu do hgp ddng nhiam chéng phan biét
doi xt vi trach nhiém gia dinh can duge cu
thé héa thanh hé théng quy pham chit ché,
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gdbm khai niém, pham vi ap dung, co ché&
nhéan dién truyc ti€p va gian tiép, phan bo
ganh niang chiing minh, cung véi cac bién
phap ché tai hitu hiéu. Chi khi dé, phap
luat lao dong Viét Nam mdéi c6 thé can
bang gitia tu do hdp ddng va yéu cau bao
dam coéng bang thuc chat trong quan hé
lao dong O
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