Mt s6 gop y vé viéc sira doi, bo sung Luat
Cong doan nam 2012

Sau hon 11 nam thi hanh, Lugt Cong doan nam 2012 can dwoc nghién
ceu, dé xuat stra d6i nham thé ché héa chii trwong, duong 16i cia Dang vé
déi méi to chirc, hoat djng cua cong doan, gidi quyet cdc vieéng mic, bit
cdp trong quy dinh, dong thoi, dap wng cac nhu cdu hoi nhdp va thwc thi
cdc cam két quoc té vé lao dpng, cong doan.

1. Pit van dé

Luat Cong doan dugc ban hanh vao ngay 20/6/2012, ¢6 hiéu luc thi hanh ké tir ngay
01/01/2013 v&i 06 chuwong va 33 diéu. Sau hon 11 nam thyc thi cho thay, Luat Cong
doan nim 2012 da di vao doi song, 1 nén tang phéap 1y vimg chic dé to chic Cong
doan Viét Nam phat trién viing manh.

Trudc bdi canh Viét Nam ngay cang gia nhap nhiéu hiép dinh thuong mai tu do the
hé m&i va nhiéu cong udc qudc té co lién quan dén lao dong va cong doan, mot sd
diéu khoan trong Luat Cong doan nam 2012 khong con phu hop vai thyc tién. Qua
ra soat cac dao luat lién quan cung thoi diém ban hanh véi Luat Cong doan nam 2012
cho thay, B9 luat Lao dong ban hanh ngay 18/6/2012 va c6 hiéu luc ké tir ngay
01/5/2013 da dugc stra ddi, bo sung nhiéu 1an va bai bo mot s6 ndi dung[1]. Bén nim
2019, trude nhitng yéu cau cip bach vé hoi nhap qudc té (Viét Nam da phé chuan
Hiép dinh Déi tac Toan dién va Tién bd xuyén Thai Binh Duong (CPTPP)[2], ky két
Hiép dinh thuong mai tu do Viét Nam - Lién minh chau Au (EU) (EVFTA)[3] va
hoan tat hd so gia nhap Cong udc Ve quyén to chtrc va thuong luong tap thé nim
1949 cua T chirc Lao dong Quéc té (ILO)[4]), viéc tao dung hanh lang phap ly
nham bao dam quyen tur do hiép hoi va thic day thuong luong tap thé cua nguoi lao
dong troé thanh yéu cau tién quyet va bt budc. Vi vay, B0 luat Lao dong nam 2019
d3 dugc ban hanh nhdm bao dam su twong thich giita phap luat lao dong qubc gia
v6i tiéu chuan lao dong qudc té ma Viét Nam da tham gia va cam két thuc hién trong
cac khuon kho phap 1y quéc té khac nhau[5].

Mit khac, Nghi quyét s6 02-NQ/TW ngay 12/6/2021 ctia Bo Chinh tri vé di méi to
chtrc va hoat dong cua Cong doan Viét Nam trong tinh hinh méi da danh gia nhiing
két qua dat dugc va dac biét chi ra nhiing tdn tai, han ché trong td chirc, hoat dong
cua to chirc Cong doan Vi¢t Nam nhu: T chire va hoat dong cua cong doan con mot
s6 han ché, yéu kém, chua dap Gng yéu cau cta tinh hinh méi. Cong tac phat trién
doan vién, cong doan co so chua twong xung voi te dd phat trién ctia doanh nghiép,



nguoi lao dong; chét lugng doan vién chua cao, hi€u qua hoat dong ctia cong doan
co s& con han ché. M6 hinh t6 chire, phuong thire tap hop doan vién, ngudi lao dong
c6 mat cham dugc d6i mai. Cong tac xay dung doi ngii can bd cong doan con bat
cap; nhiéu noi thiéu can bg chuyén trach, mét b phén can bd nang luc yeu Hoat
dong cong doan & mot s6 nganh, dia phuong chua gan véi dic diém, nhu cau, nguyén
vong chinh dang ctia doan vién, nguoi lao dong va tinh hinh quan hé lao dong. Hi¢u
qua tuyén truyén, van dong, gido duc doan vién, nguoi lao dong chua cao. Vai tro
dai dién, bao vé quyén va loi ich hop phap, chinh dang, phat huy quyén lam chu cua
cong nhan, nguoi lao dong c6 mat con han che Tinh hinh tranh chap lao dong, ngumg
viéc tap thé tuy giam nhung con phuc tap, tiém an nguy co gy bat on vé an ninh,
trat ty. Trén co s do, Nghi quyet da khang dinh: “Nghién ctru, diéu chinh nhiém vu
clia cac cip cong doan theo hudng tap trung vao cac nhiém vu cdt 16i, phu hop véi
dic thu timg cap va sy phat trién cua thi trudng lao dong. Xay dung moé hinh to chirc
Cong doan theo hudng mé, linh hoat, ning dong nham giai quyét kip thoi nhu cau,
nguyén vong chinh dang ctia doan vién, ngudi lao dong... Tiép tuc ra soat, hoan
thién chinh sach, phap luat vé lao dong, cong doan; nghién ctru stra doi, bd sung Luat
Cong doan nam 2012. P6i méi, nang cao hiéu qua quan Iy nha nude vé lao dong va
t6 chirc dai dién cta ngudi lao dong”.

Chinh vi vay, vi¢c stra doi, bd sung Luat Cong doan nam 2012 la rt can thiét, nham
bao dam sy twong thich cua h¢ thong phap luat quoc gia, phu hop véi qué trinh hoi
nhap quoc te.

2. Mot so noi dung trong tAm can sira ddi, bé sung trong Luit Cong doan nim
2012

Du thdo Luat Cong doan (stra d6i) gdm 06 chuong, 35 diéu[6] quy dinh vé quyén
thanh 1ap, gia nhap va hoat dong cong doan cua ngudi lao déng; quyén gia nhap
Cong doan Viét Nam cua to chiic cia nguoi lao dong tai doanh nghiép; chirc nang,
nhi€ém vu, quyén, trach nhiém cua cong doan; quyén, trach nhiém cua doan vién cong
doan; trach nhiém ctia Nha nudc, co quan nha nuée, to chire, don vi, doanh nghiép,
nguoi su dung lao dong dbi vé6i cong doan; bao dam hoat dong cua cong doan; giai
quyét tranh chap va xu ly vi pham phap luat vé cong doan. Trong pham vi bai viét
nay, tac gia dé xuat mot s noi dung trong tim can luu y khi stra d6i, bo sung Luat
Cong doan nam 2012:

Thir nhat, vé diéu kién thanh 1ap, gia nhap va hoat dong cong doan:

Quyén thanh 1ap, gia nhap va hoat dong cong doan duoc quy dinh tai khoan 1 Piéu
5 Luat Cong doan nam 2012 nhu sau: “Nguoi lao dong 1a nguoi Viét Nam lam viée



trong co quan, td chire, doanh nghiép c6 quyén thanh lap, gia nhap va hoat dong cong
doan”. Theo d6, khong phai nguoi lao dong nao ¢ nhu cau thi déu co thé tham gia
cong doan, ma chi ngudi lao dong mang quéc tich Viét Nam, lam viéc ¢ khu vuc
chinh thirc (co quan, to chitc, doanh nghiép) méi co thé tré thanh doan vién cong
doan. Piéu nay dong nghia voi viéc Luat Cong doan nam 2012 khong cho phép
nguoi lao dong lam viéc thude khu vuc phi két cau, nguoi lao dong nudc ngoai l[am
viéc tai Viét Nam cé quyén gia nhap td chirc Cong doan Vi¢t Nam. Trong khi do,
B0 luat Lao dong nam 2019 quy dinh, t6 chirc dai dién nguoi lao dong tai co s& bao
gdm t6 chirc cia nguoi lao dong tai doanh nghiép[7], t6 chtre nay dugc thanh lap va
hoat dong hop phap sau khi co quan nha nudce co tham quyén cap dang ky[8]. Do do,
viéc mo rong cac d6i twong nguoi lao dong nudce ngoai s& phi hop véi quyén thanh
lap, gia nhap t6 chirc ciia nguoi lao dong ma khong co bat cr sy phan bi¢t nao theo
tinh than cua Cong udc sb 87 vé tu do lién két va bao vé quyen t6 chire cua ILO.
DPong thoi, mé rong ddi twong tham gia cong doan ciing gbp phan tao nén doi ngi
cong doan vién dong dao vé s6 luong, da dang vé thanh phﬁn bao vé tét hon quyén
va loi ich hop phap cia ngudi lao dong. Riéng viéc mo rong doi tugng tham gia cong
doan dbi voi ngudi lao dong la nguol nude ngoai lam viée tai Viét Nam, can co
nhitng tinh todn, can nhic thau ddo va budc dau nén cé quy dinh chit ché. Truong
hop Luat Cong doan nim 2012 mé rong dbi twong tham gia cong doan ddi voi nguoi
lao dong 1a ngudi nudc ngoai lam viée tai Viét Nam, thi can quy dinh theo hudng
loai bé cac hanh vi lgi dung tu do 1ap hoi dé thyuc hién muu dd chinh tri, chéng pha
dat nudc, pha hoai to chirc Cong doan hodc cac hanh vi vi pham phép luét khac.

Thik hai, vé cac hanh vi bi nghiém cim lién quan dén quyén thanh lap, gia nhép, hoat
dong cong doan:

Thuc té thi hanh Luat Cong doan nim 2012 cho thay, viéc phan biét ddi xir cong
doan dién ra v&i nhiéu hanh vi da dang va tinh vi, anh hudng 16n dén chét luong va
hiéu qua hoat dong cong doan. Cac hanh vi nay co thé duoc chia thanh 03 nhom phd
bién dang dién ra & co s& nhu sau[9]:

- Nhom 1: Nhém hanh vi can tré thanh lap, gia nhap céng doan véi biéu hién nhu:
Hua hen, khuyén khich vat chat dé nguoi lao dong khong tham gia cong doan; giy
ap luc, de doa cat phuc loi néu nguoi lao dong tham gia cong doan; gy kho khan,
chdng lai viéc van dong ngudi lao dong gia nhap cong doan.

- Nhém 2: Nhém hanh vi phéan biét dbi xir v6i ngudi lao dong, can by cong doan,; tir
chéi thuong luong hodc thuong luong khong thién chi voi biéu hién nhu: Yéu cau
tham gia hodc khong tham gia hodc ra khoi to chic cong doan dé duogc tuyén dung,
giao két hodc gia han hop dong lao dong, hop dong lam viée; xir Iy ky luat lao dong,



don phuong cham dut hop dong lao dong, chdm dat hop dong lam viéc, khong tiép
tuc giao két hodc gia han hop dong lao dong, hop ddng 1am viéc, chuyén ngudi lao
dong lam cong viéc khac; phan biét d6i xtr vé tién lwong, thoi gio lam viée, cac quyén
va nghia vu khéc trong quan hé lao dong; phan biét doi xtr vé gidi; thong tin khong
ding su that nham ha thép uy tin cda can b cong doan ddi voi nguoi lao dong; hira
hen, cung cép loi ich vat chat, loi ich phi vat chat dé nguoi lao dong, can b cong
doan it khoi hoic khong tham gia hodc c6 hanh vi chong lai cong doan; chi phdi,
can trd, gay kho khan lién quan dén cong viéc nham 1am suy yéu hoat dong cta t6
chtrc cong doan; tao ¢ giao viéc khong dung chirc nang, nhiém vu cua cong doan,
“tru im”, tim cach phé binh, ky luat, lam mat uy tin cua td chire cong doan va can
bo cong doan; dung loi ich vat chét (lwong, thudng, chic vy, hoc tap, tham quan...)
nham “mua chudc” can bd cong doan hodc cb tinh “gay kho dé, o ép” lam can bd
cong doan “nan” ma tu bd viéc dai dién thuwong lugng, bao vé quyén lo1 ciia nguoi
lao dong.

- Nhom 3: Nhom hanh vi can thi€p vao cong tac t6 chure, nhan su, tai chinh va hoat
dong cua cong doan véi biéu hién nhu: Pua ra “quy dinh” mot s6 dbi tuong khong
duoc tham gia [am can bo cong doan; hira hen mot $6 quyén 1gi néu thoi 1am céan bod
cong doan; de doa, “o ¢p” néu tiép tuc lam can bg cong doan; gitt con dau, quan ly
tai khoan, chi tai chinh cong doan phai ¢ y kién ctia ngudi st dung lao dong; can
tré t chire dai hoi, bau lanh dao cong doan co s&, can thi¢p viéc bau ban chép hanh
cong doan co sd; “o ép”, doi giai thé ban chap hanh va cong doan co so.

Chinh vi vay, Luat Cong doan nim 2012 can quy dinh vé cac hanh vi bi cam theo
hudng: (i) Phan loai nhém hanh vi mot cach rd rang theo cac tiéu chi cu thé; (i) Quy
dinh chi tiét hon cac hanh vi; (iii) B6 sung quy dinh cAm céc hanh vi phan biét doi
XU vé gidi, dé bao dam van dé binh ding gidi. Bén canh viéc sira doi, bo sung co ché
bao v€ cong doan trong Ludt Cong doan nam 2012, co quan co tham quyén can xem

xét dé ban hanh cac vin ban hudng dan xtr 1y hanh vi vi pham quyén cong doan dé
bao dam tinh kha thi.

Thir ba, vé tai chinh cong doan:

Thyc tién t6 chirc va hoat dong Cong doan Viét Nam trong nhiéu thap ky qua cho
thay, ngudn thu kinh phi cong doan cung vai cac nguon thu khac 1a co s& quan trong
dé t6 chuc Cong doan Viét Nam xay dung nguon lyc du manh dé thuc hién chuc
ning, nhiém vu dugc Pang giao phod, gdp phan nang cao trach nhiém cua nguoi sir
dung lao dong, giam ganh ning cho Nha nudc trong bdi canh ngudn luc ctia Nha
nuée con han ché, chiam lo t6t hon cho ngudi lao dong, tao sy gan két 1au dai giita
ngudi lao dong véi t chirc cong doan va doanh nghiép. Trong bdi canh dé, can tiép



tuc “tao diéu kién vé ngubn lwc ¢ manh dé bao dam hiéu qua cac hoat dong dai dién,
cham lo bao v€ quyén va loi ich hop phap, chinh dang cua nguoi lao dong, thu hut
nguoi lao dong va to chirc ctia ngudi lao dong tai doanh nghiép tham gia Tong Lién
doan Lao dong Viét Nam™[10] theo tinh than Nghi quyét sé6 06-NQ/DCT ngay
16/01/2023 cia Poan Chi tich Tong lién doan Lao dong Viét Nam vé hd trg doan
vién cong doan, ngudi lao dong bi giam thoi gian lam viéc, cham dat hop dong lao
dong do doanh nghiép bi cat giam don hang vé viée tiép tuc bao dam nguodn thu kinh
phi cong doan 2% 1a hét stre can thiét. Tuy nhién, theo quy dinh cia B luat Lao dong
niam 2019 thi bén canh t6 chitc Cong doan co s, cac t6 chtrc dai dién cta nguoi lao
dong s€ duoc thanh 1ap tai doanh nghiép. Vi vay, van dé ¢ day 1a viéc phan chia tai
chinh cong doan nhu thé nao de cong bang va str dung hiéu qua ciing nhu phu hop
v6i tiéu chuan lao dong quéc té. C6 18 phuong an hop ly la phi cong doan can dugc
phan chia theo ty 1& doan vién cua cac to chirc dai dién ngudi lao dong trong doanh
nghiép, nhitng noi chi ¢6 to chitc Cong doan co s ma chua c6 thém t6 chic dai dién
nao thi phi céng doan do t6 chitc Cong doan quan 1y va str dung cho cac hoat dong
bao vé quyén va loi ich hop phap ctia nguoi lao dong./.
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