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TOM TAT

Do sw phat trién chwa hoan thién v& nhan thirc, tam Iy va thé chét, nguwdi chwa thanh nién (ngudi
chwa da 18 tudi) theo quy dinh clia Bo luat dan sw nam 2015 14 nhém dbi twong dé bi tén thwong.
Do dé quyén va lgi ich hop phap clia ngudi chwa thanh nién trong t6 tung hinh sw 1a van d& duoc
quan tam, nghién ctu. Bac biét, ngwdi chwa thanh nién véi tw cach la ngudi lam chirng tham gia
trong t4 tung hinh s - ¢6 vai trd déng gép quan trong trong viéc lam sang 6 sw that va bao vé cong
ly. Tuy nhién, nhém ddi twong ngudi lam chirng 1& ngudi chua thanh nién chwa duwoc quan tam
ding muc, phap luat vé tb tung hinh sy cia Viét Nam hién nay con ton tai mét sé vuéng méc lién
quan dén bao vé quyén va lgi ich hop phap clia ngudi lam chirng 1a ngudi chwa thanh nién nhw d6
tudi, tha tuc triéu tap, xac dinh dd tin cay cla |6 khai do ngwoi chwa thanh nién cung cép, co ché
bao vé d3c biét vé sw an toan cla nguwdi lam chirng 1a ngudi chwa thanh nién trong va sau qua trinh
xét xtr... St dung phwong phap nghién clru so sanh, bai bao di sau phan tich cac quy dinh cia mot
sb quéc gia trén thé gioi vé bao vé nguoi chwa thanh nién véi tw cach 1a ngwoi lam ching trong cac
vu an hinh sw, tir d6 d& xuét mot sb gidi phap hoan thién phap luat t& tung hinh sy nhdm bao vé tt
hon quyén va lgi ich hop phap cla ngwdi chwa thanh nién trong tb tung hinh sup.

Tir khéa: Nguoi 1am chirng; Nguwoi chwa thanh nién; Té tung hinh suw.

ABSTRACT

It has been internationally recognized that juveniles have rights which must be safeguarded in
every country’s legal system. Because people who are under 18 years of age are still developing
physically and mentally, they are especially vulnerable to criminal proceedings. Even though there
has been significant development in the recent Vietnam’s criminal procedure law which clearly
stipulate underage’s rights, there are some challenges that needs addressing such as: accessing a
juvenile’s age and maturity to give statements as a witness, ordering to appear in court, the
statement of truth, witness protection schemes before and after the trials. Using the comparative
law approach, this paper highlights the gaps, potential remedies, and existing solutions to the
existing Vietnam’s criminal procedure law to ensure that juveniles’ rights are effectively upheld in

practice.

Keywords: Witnesses; Juvenile; Criminal procedure law.

1. Gi6i thi¢u

Nguoi lam ching c6 vai tro déc biét quan
trong trong viéc lam sang td sy that khach
quan cua vu an va dua nguoi vi pham phap
luat ra trudc cong ly. Tuy nhién, chinh vi
nguoi lam ching c6 vai tro phap ly quan

trong trong hoat dong tb tung nhu vdy ma chi
thé nay phai d6i mdt véi cic nguy co bi de
doa, uy hiép vé stic khog¢, tinh mang tir phia
nhitng ngudi chiu bét loi boi 161 khai cia ho.

Lé Thi Phuong Trang, Pham Minh Thy Vén
Truong Pai hoc Kinh té - Pai hoc Da Nang
*Email: trangltp@due.edu.vn

131



TRUONG DAl HOC KINH TE - DAl HOC DA NANG

Pic biét hon, dbi voi ngudi lam ching 1a
nguoi chua thanh nién, ho chua c6 du kha
ning dé ty bao vé quyén va loi ich hop phap
cua ban than minh. Chinh vi vay, bao vé
nguoi lam chirng noéi chung va bdo v€ nguoi
lam chung la nguoi chua thanh nién noéi riéng
14 mot ché dinh rét quan trong trong khoa hoc
phéap 1y va thyc tién tb tung. Bo luat T tung
hinh sy ndm 2015, stra d6i bd sung nam 2021
(sau day goi la BLTTHS) da c6 nhiing quy
dinh cu thé, tién bo vé bao vé quyén cua
nguoi lam ching 1a ngudi thanh nién. Tuy
nhién, trén thyc té van ton tai mot sé diém bit
cap, can dugc cic nha khoa hoc phap ly
nghién ctru va hoan thién.

2. Cosély thuyét va phwong phap nghién ciru
2.1. Co 6 Iy thuyét

Noi dung bao vé ngudi lam ching trong t6
tung hinh sy 1a chu dé dugc rat nhiéu nha
khoa hoc phap ly quan tdm nghién ctru. Cac
nghién ctru ciia Nguyén Tién Nam (2022),
Duong Thanh Son (2007), Nguyén Hitu Viét
(2015), Nguyén Hai Ninh (2016) da di siu
phan tich cic quyén cua nguoi 1am chimg nhu
quyén duogc bao vé boi cac co quan triéu tap,
dugc thanh toan cac chi phi lién quan dén
viéc cung cdp 16i khai va tham gia xét xu,
duwoc mién trir lam ching... cling nhu viéc
thuc thi cic quyén nay trén thuc té tai Viét
Nam. Bén canh d6, mot sb dé xuat nham tang
cuong tinh hiéu qua trong cong tic lay 10i
khai va bao vé nguoi lam chimg di duoc dé
cap rat nhiéu trong cac bai bao ctia Tran Pirc
Tuén (2016), Bui Ai Gién (2018), Tran Vin
Hoi (2014), Nguyén Thi Ny (2021)... Nhin
chung, cac nghién ctru nay tap trung lam rd
cac diém bét cap trong cong tac bao vé quyén
clia nguoi 1am chimg va dua ra kién nghi dé
hoan thién.

Tuy nhién, chi dé xuyén sudt cia céac
cong trinh noéi trén déu xoay quanh bao vé
quyén cua ngudi lam ching noéi chung. Cung
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chu dé vé& ngudi chua thanh nién, cac nha
khoa hoc phap 1y thuong tiép can dudi goc do
ho 14 bi hai hodc 14 ngudi bi budc toi. Mot s6
vi du dién hinh nhu Pham Quang Théng
(2012), Nguyén Thi Loc (2018), Duong Tén
Thanh (2021), Lé Huynh Tan Duy (2020)...
S6 lugng cac nghién ciru vé bao vé quyén ctia
nguoi lam ching 1a nguoi chua thanh nién
khong nhiéu. Mot sd cong trinh dién hinh nhu
Nguyén Vin Lai (2021), Pinh Vin Qué
(2017) budc dau tiép can co ché bao vé quyén
clia nguoi 1am chimg trong té tung hinh su co
tinh dén cac dic diém tam ly dic thu cua
nguoi chua thanh nién.

2.2. Phwong phadp nghién ciru

Bai bao su dung phuong phap phén tich
quy dinh cta phap ludt va phuong phap so
sanh ludt, bai bao nay tip trung nghién cuu
cic quy dinh vé bao vé quyén ciia ngudi 1am
chtng chua thanh nién theo phép luat quc té
va phap luat Viét Nam vé t4 tung hinh su, lam
rd cac vuong mic thuc thi trén thuc té va dé
xuit mét sb giai phap hoan thién.

3. Két qua va thio luin

3.1. Co 56 Iy ludn vé bdo vé quyén ciia nguoi
lam chirng la ngwoi chwa thanh nién
3.1.1. Khai niém nguoi chua thanh nién
“Ngudi chua thanh nién” 1a mdt khai niém
quan trong trong khoa hoc phép 1y no6i chung,
va t6 tung hinh sy noi riéng. Nguoi chua
thanh nién (NCTN) dugc hiéu Ia cac c4 nhan
chua phat trién hoan thién vé tinh than va thé
chat, do d6 cach thirc nhin nhan va hanh dong
ctia ho chua du chin chin va truong thanh. Tir
d6 nay sinh tam ly dé xtic dong manh, bong
bot, dan dén vi pham phap luat. Viéc xac dinh
dung do tudi cia NCTN sé& gitp co quan td
tung nam bt chinh xac tdm 1y cia ngudi vi
pham phap luat, tr d6 dua ra cac hinh phat
phu hop.
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- Quy dinh ciia phép ludt thé gidi

Diéu 1 Cong wéc qudc té vé quyén tré em
cia Lién Hop Qudc (Convention on the
Rights of the Child) ghi nhan: “Trong pham
vi Cong woc nay, tré em co nghia la nguoi
dudi 18 tudi, trir truong hop ludt phdp dp
dung doi voi tré em c6 quy dinh tuéi thanh
nién som hon”. Nhu vy, Cong udc st dung
khai niém “tré em” dé goi chung cac c4 nhan
dudi 18 tudi. Mot sd diéu wdc qudc té khac
nhu “Quy tdc tiéu chudn toi thiéu cia Lién
Hop Quéc vé dp dung phdp ludt doi véi ngueoi
vi thanh nién (United Nations Standard
Minimum Rules for the Administration of
Juvenile Justice /Beijing Rules)”’; “Huong
dan cia Lién Hop quoc vé phong ngira pham
phap ¢ nguoi chwa thanh nién (United
Nations Guidelines for the Prevention of
Juvenile delinquency/ Riyadh Guidelines)”...
x4c dinh cac nhém tudi nhu sau: tré em la
nguodi dudi 18 tudi (children), NCTN la tir
15-18  tudi (adolescent,
Jjuvenile), tir 18 tudi trd 1én dugc xem 13 ngudi
trudng thanh (adulf). Su phan loai nay dua
trén su phat trién ty nhién cta con ngudi vé

young  person,

tam sinh 1y va thé chat, tir d6 gitp cac nha
lam luat xay dung co ché bao ho va ché tai
trung phat phu hop.

Phap luat cac qudc gia co cach tiép can
kha da dang vé dinh nghia “ngudi chua thanh
nién”. Vi dy, Pao ludt Tu phap va Ngan chin
toi pham vi thanh nién (Juvenile Justice and
Delinquency Prevention Act 1974 - Chuong
72 cua U.S. Code) cia Hoa Ky dinh nghia
NCTN Ia ngudi dudi 18 tudi. Tuy nhién, mot
sO bang khac ciia Hoa Ky lai co quy dinh
khac vé d6 tubi NCTN: 17 tudi (Texas,
Georgia) hoac 19 tudi (New York, Michigan,
Vermon). O Vuong quéc Anh, do tudi chiu
trach nhiém hinh sy véi tu cach NCTN la tir
10 dén 17 tudi (Piéu 43, the Criminal Justice
and Courts Act 2015). Ngudi tir 18 tudi tré
lén dugc xét xu nhu nguodi truéng thanh
(adult). Tuy nhién, cac Toa an tai Vuong

qudc Anh c¢é quy dinh riéng vé hinh phat ap
dung d6i nhom dbi tugng tir 18 dén 25 tudi,
duoc goi la “thanh nién” (young people): ho
s€ bi ap dung hinh phat tu c6 thoi han tai cac
nha tu danh riéng cho ddi twong d6. Tai Phép,
luat c6 sy phan chia kha da dang: NCTN la
nguoi dudi 18 tudi (Muc 388 B0 luat Dan su
Phép), thiéu nién 1a tir 18 tudi dén 21 tudi,
nguoi thanh nién tir 21 dén 25 tudi. O Chau
A, NCTN nhin chung duoc xéac dinh 13 nguoi
dudi 18 tudi (Trung Qudc, Thai Lan, Nhat
Bén, Viét Nam...). Tuy nhién, theo Pao luit
Bao vé ngudi chua thanh nién cua Han Qudc,
NCTN duoc dinh nghia 1 ngudi dudi 19 tudi.
Nguyén nhén 14 cach tinh tudi cta ngudi Han
Qudc khac so véi cach tinh tudi trén thé gidi -
tré em sinh ra d3 duoc tinh 1a 1 tudi, nén thuc
chat 19 tudi Han Quéc duoc tinh twong dwong
1a 18 tudi theo thong 1& qudc té. Tom lai, phap
luat thé gidi déu quy dinh NCTN 1a ngudi
dusi 18 tudi.

- Quy dinh cua phap ludt Viét Nam

Do tudi cia NCTN duge quy dinh mot
cach théng nhit trong cac vin ban phap luat
ciia Viét Nam. Khoan 1 Diéu 21 B6 luat Dan
sy ndm 2015 dinh nghia: “NCTN la nguoi
chua dii 18 tuéi”’. Bén canh do, Khoan 1 Piéu
143 B6 luat Lao dong 2019 quy dinh “Lao
dong chwa thanh nién la nguoi lao dong chua
i 18 tuoi”. Chuong XII cua B¢ luat Hinh sy
nam 2015 (stra doi, bd sung 2017) va Chuong
XXVIII cia BLTTHS nam 2015 tuy khong
dua ra dinh nghia “ngudi chua thanh nién”,
nhung c6 cac quy dinh vé xir Iy hinh sy va tha
tuc t tung ddi v6i ngudi dudi 18 tudi. Véi ly
do ddy 1a cac chu thé chua phat trién hoan
chinh vé thé chét, tri tué, tinh than, ho can
dugc phap luat bao vé quyén va loi ich hop
phap bang cac quy dinh dic thu.

Tir cac phan tich trén, c6 thé thiy phap
ludt quéc té va phap luat Viét Nam déu ghi
nhan do tudi ciia NCTN la dudi 18 tudi. Viée
ghi nhan do tudi nay duogc tinh toan dua trén
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su phat trién tu nhién vé thé chit va tinh than
ctia con ngudi, nham hudng dén bao vé quyén
va loi ich hgp phap cua cac ca nhan nay trong
cac hoat dong td tung.

3.1.2. Quyén cia nguwoi chwa thanh nién véi
tw cach la nguwoi lam chitng trong t6 tung
hinh sy Viét Nam

a) Quyén ciia ngudi lam chimg theo quy dinh cta
BLTTHS niim 2015, sira d6i bd sung nam 2021

“Nguoi lam chimg la ngwoi biét duwoc
nhitng tinh tiét lién quan dén nguon tin vé tji
pham, vé vu dn va dugc co quan co tham
quyén tién hanh to tung tridu tdp dén lam
chimg”? Véi tu cach 12 nguodi lam sang to sy
that khach quan cta vu an, nguoi lam ching
dong vai trd rat quan trong trong té tung hinh
su. Trong thuc t& ddu tranh phong chéng toi
pham, nhiéu truong hop ngudi lam chimg
khong dam tiét 16 day du thong tin lién quan
dén vu 4n vi so bj tra thu; tham chi, khong
hiém nhiing trudng hgp nhan ching bi de doa,
uy hiép vé thé chét 1an tinh than va di duoc
cac co quan chuc nang ap dung céc bién phap
dam bao an toan. Vi vdy, can quy dinh rd
quyén ciia nguoi 1am chimg khi bi co quan ¢
thAm quyén yéu cau tham gia t6 tung. Diéu nay
thé hién trach nhiém cta nha nuéc ddi véi
cong dan va tao sy tin tudng cho nguodi dan khi
tham gia d4u tranh phong, chdng t6i pham.

- “Quyén yéu cau co quan triéu tdp bdo vé
tinh mang, suc khoe, danh du, nhan phém, tai
san va cdc quyén va loi ich hop phdp khdc
cia minh, nguoi than thich cua minh khi tham
gia 16 tung”?

Véi vai tro 1a nguoi cung cap su that nham
lam sang té vu an hinh sy, nguoi lam ching
c6 thé tré thanh muc tiéu tra thi cla cac doi
tugng gap bt loi vi 101 khai ctia ho. Ngoai ra,
ngudi 1am chimg con c¢6 thé bi xam pham cac

2Khoén 1 Di;éu 66 BLTTHS nam 2015.
3 Khoan 3 Dieéu 66 BLTTHS nam 2015.
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quyén va lgi ich hop phap khic do co quan
tién hanh t6 tung gy ra, nhu mém cung, birc
cung (hay con goi 1a ép cung). Khoan 3 Diédu
66 BLTTHS nam 2015 di quy dinh o vé
quyén duogc bao vé cia ngudi 1am ching. Do
d6, nguoi 1am chung cé quyén “yéu cau co
quan triéu tdp dp dung cdc bién phdp cdn
thiét nham bdo dam sw an toan, quyén va loi
ich hop phap khdc cua minh”. Cac hanh vi de
doa dén nhan phém, danh du, stc khde va
tinh mang ctia nguoi lam ching can dugc cac
co quan tri€u tap ngan chan kip thoi.

DPong  thoi,
“Truong hop co can cu xdc dinh nguwoi lam

phap ludt cling quy dinh:

chung, nguoi than thich cua ho bi xam hai
hodc bi de doa xam pham dén tinh mang, suc
khoe, tai sdan, danh dw, nhan phcfm thi Hoi
dong xét xir phdi quyét dinh bién phdp bdo vé
ho theo quy dinh cua B¢ ludt nay va phap ludt
khac c6 lién quan”. Quy dinh ndy phan anh
dién bién thyc té, khi nguoi than thich cia
ngudi lam ching hoan toan co thé tré thanh
muc tiéu tin cong, de doa ctia nguoi bi bude
toi; tor d6 gay suc ép lén nguoi lam ching
trong qué trinh tham gia t6 tung.

- “Quyén dwoc khiéu nai quyét dinh, hanh
Vi 16 tung ciia co quan, nguoi c¢é tham quyén
tién hanh t6 tung "’

Quy dinh nay 1a sy cu thé hoéa cac quyén
co ban cia cong dan dugc quy dinh tai Hién
phap niam 2013. Pong thoi, BLTTHS nim
2015 dic biét dé cap dén van dé khiéu nai, to
cdo cu thé tai Chuong 33 thé hién 1o trach
nhiém va muc ti€u cia nha nudc trong viéc
bao dam thuc hién dan chu trong tb tung hinh
su, bao vé cic quyén va loi ich hop phap ciia
nguoi dan. Nhiing quy dinh nay dugc huong
dan thi hanh cu thé tai “Théng tuw lién tich so
02/2018/TTLT-VKSTC-TATC-BCA-BQP-
BTC-BNN&PTNT ngay 05/9/2018 quy dinh

4 Khoan 4 Diéu 311 BLTTHS nam 2015.
5> Piém ¢ khoan 1 bicu 66 BLTTHS nam 2015.
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viéc phoi hop thi hanh mét sé quy dinh ciia
B6 ludt To6 tung hinh sy vé khiéu nai, t6 cdo” .

Nguoi lam chimg c6 quyén khiéu nai dén
cac co quan co tham quyén khi phat hién cac
co quan td tung hodc nguoi tién hanh té tung
ban hanh cac quyét dinh c6 ¢6 cac hanh vi trai
phap luat nhim bao vé cac quyén va loi ich
hop phép cta minh. Chiang han: Néu ngudi
tién hanh t6 tung trong qué trinh lay 16i khai,
dbi chat hodc trong qua trinh xét hoi ngudi
lam chung 1la NCTN ma khong gidi thich cu
thé cac quyén va nghia vu cua ngudi lam
ching. Ngoai ra, néu nhan thiy nguoi tién
hanh t6 tung c¢6 hanh vi mua chudc, du db
hodc ép bude ngudi ngudi lam ching co thé
khiéu nai ho véi co quan ¢ tham quyén.

- “Quyén dwoc co quan triéu tip thanh
toan chi phi di lai va nhitng chi phi khac theo
quy dinh ciia phap lugt”°

Phap luat Viét Nam quy dinh cu thé viéc
thanh toan céc chi phi phat sinh trong qua
trinh di lai hodc chi phi luu tri... trong ting
truong hop cu thé nhdm tao diéu kién dé
nguoi lam ching thyc hién nghia vu cong dan
cuia minh.

b) Quyén cua ngudi lam chimng 1 nguoi chua
thanh nién theo quy dinh cia BLTTHS nam
2015, stra d6i bo sung ndm 2021

Ché dinh bao vé nguoi lam ching duogc
phap luat Viét Nam quy dinh lan luot trong
BLTTHS nam 1988 va BLTTHS nam 2003.
Theo BLTTHS nam 1988 cua Viét Nam thi
ngudi 1am ching khong duge huong bit ky
quyén dan su nao trong khi ho phai thuc hién
rat nhiéu nghia vu. BLTTHS nidm 2003 da c6
nhiéu diém tién bd hon luat nim 1988 vi da
b6 sung dugc nhiéu quyén cua ngudi lam
chung. Tuy nhién, cac quyén nay duoc ap
dung cho nguoi lam ching ndi chung va chua
¢6 quy dinh cu thé vé& ngudi lam ching la

6 Piém d khoan 2 Diéu 66 BLTTHS nim 2015.

NCTN. Khi ban hanh BLTTHS nam 2015,
cac quy dinh vé nguoi lam chung 12 NCTN
lan dau tién dugc quy dinh tai chwong
XXVIII vé tha tyc t6 tung dic biét d6i voi
NCTN.

Trong truong hop nguoi lam chung la
NCTN, quyén cia ho can duogc dic biét bao
vé. Piéu nay hoan toan phu hop véi nhiing
quy dinh vé chinh sach hinh sy d6i véi NCTN
trong BO luat hinh sy (BLHS). Phap luat t6
tung hinh sy Viét Nam cong nhén céc quyén
cu thé ciia nguoi lam chimg 1a NCTN nhu
sau:

Thir nhét, quyén dugc “bdo dam dp dung
thii tuc t6 tung than thién, phit hop véi tam Iy,
Wea tudi, mirc do trwong thanh, khd nang
nhén thirc cia NCTN; bao dam quyén va lgi
ich hop phdp ciia ngwoi duéi 18 tuéi; bdo
dam loi ich tot nhat cia nguoi dwedi 18 tuéi”.

Quy dinh nay cta phap luat Viét Nam phu
hop v6i phép luat qudc té, cu thé 1a Cong ude
ctia Lién hop quéc vé quyén tré em ma Viét
Nam 1a thanh vién. Pam béo thu tuc t§ tung
than thién nhim muc dich dam bao loi ich tbt
nhit cho ho trong qué trinh t§ tung. Cac chu
thé c6 tham quyén khi tién hanh thu tuc té
tung can tranh trudng hop 1am nguoi lam
ching tré nén cang thang, mat binh tinh hodc
hoang s¢ va gay kho khan cho ho khi dua ra
161 khai hodc tham gia xét xtr. Do do, viéc tao
diéu kién thuan loi, ton trong va hd trg nguoi
lam chung khong chi 1a trach nhiém phap 1y
ma con 1a yéu td quan trong dé dam bao cong
bang va sy hoan thién ciia qua trinh t tung.
Ngoai ra, viéc xem xét dén cac yéu to khac
nhu tinh trang tdm 1y hodc suc khoe, lich trinh
hoc tap, lam viéc hodc nghi ngoi cua NCTN
cling 12 mot yéu td quan trong. Do dé, khi co
quan chtrc ning yéu ciu ho lam ching, cin
phai can nhic dén cac yéu t6 nay dé tranh anh

7 Khoan 1 Diéu 414 BLTTHS nim 2015.
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huong dén cudc séng hang ngiy hodc lam
gian doan coéng viéc hoc tdp hoac cac hoat
dong khac ctia nguoi lam chung.

Thir hai, quyén duoc “bdo dam giit bi mdt
cd nhan cua nguoi lam chimg la NCTN®,
Twong tw nhu nhiing nguoi ldm ching khac,
ngudi lam chimg 1a NCTN ciing duge quyén
yéu cau co quan c6 tham quyén khi triéu tap
ho ciing phai c¢6 cac bién phap nham “bdo vé
tinh mang, swc khoe, danh dy, nhan phcfm, tai
san va cac quyén, loi ich hop phdp cia ho
cing nhuw cua nhitng nguoi than thich khac
trong truong hop bi de doa™.’ Viéc bao vé cac
thong tin c4 nhan ching han thong tin vé tén,
tudi, dia chi... cling nhu 101 khai cua NCTN
1a can thiét ¢& dam bao an toan cho nguoi lam
chimg. Do d6, cac chi thé c6 tham quyén can
phai tuan thu quy dinh nay.

Thir ba, “quyén tham gia t6 tung ciia
nguoi dai dién cua NCTN, nha truong, Poan
thanh nién, nguwoi co kinh nghiém, hiéu biét
vé tam ly, xa hoi, t6 chirc khac noi NCTN hoc

tap, lao dong, sinh hoat”."°

NCTN la ngudi chua phat trién, hoan thién
vé thé chét va tinh than, kinh nghiém song
con it 6i, vi vay theo phap luat NCTN can co
nguoi dai dién tham gia trong cac vu viéc lién
quan dé bao vé quyén loi cua ho. Théat vay,
trong t6 tung hinh sy, ngoai ngudi dai dién
cua NCTN thi sy hién dién cua cic co quan,
td chirc khac nhu dai dién nha truong, Poan
thanh nién, cac t6 chic noi NCTN hoc tap
hodc sinh hoat... ciing cin tham gia nhim tao
moi truong an toan, gan giii va tin tuéng cho
ngudi 1am chimg khi tiép xuc vdi cac co quan
t6 tung. Diéu nay nham dam bao quyén lgi tot
nhit ciia ngudi 1am ching ddng thoi tao diéu
kién thuan ¢i cho viéc xac minh sy that trong
cac vu an hinh su.

8 Khoan 2 Di;éu 414 BLTTHS ndm 2015
% Khoan 3 biéu 66 BLTTHS ndm 2015.
10 Khoan 3 Piéu 414 BLTTHS nim 2015.
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Thir tu, quyén dwoc “gidi quyét nhanh
chéng, kip thoi cdc vu dn lién quan dén nguoi
lam chimg la NCTN” !

Dua trén tinh chét ddc biét vé do tudi, tam
ly, mic d¢ truéng thanh va kha nang nhan
thirc cua NCTN, phép luat quy dinh viéc gidi
quyét quyét kip thoi, nhanh chong cac vu an
hinh sy lién quan dén NCTN. Quy dinh nay
nham dam bao loi ich tot nhat cia NCTN trong
qué trinh t& tung. Viéc kéo dai thoi gian giai
quyét vu an hinh sy d6i v6i nguoi dudi 18 tudi
6 thé gy ra su cang thiang, mét moi, lo ling
hodc so hai khi phai tiép xtic voi co quan t6
tung hodc phai khai nhiéu lan. Viéc phai trinh
bay nhiéu l4n c6 thé anh hudng dén tam 1y va
tao ra nhitng cam xuc ti€u cuc ddi voi NCTN.
Vi vdy, cac co quan to tung khi tiép xtc véi
ngudi lam ching 1a NCTN can di vao trong
tam ndi dung, chuan bi diy du cic thong tin
can thiét dé budi lam viéc hiéu qua, han ché
viéc triéu tip nguoi 1am chimg nhiéu lan.

3.2. Mt s6 vin dé phdp Iy vé bio vé quyén
ciia nguwoi lam chung chwa thanh nién trong
1o tung hinh sw

3.2.1. D6 tubi

Theo quy dinh tai Piéu 66 BLTTHS nim
2015 thi: “Nguwoi lam chimg trong t6 tung
hinh s la nguwoi biét dwoc nhitng tinh tiét lién
quan dén nguon tin vé téi pham, vé vu dn va
dieoe co quan ¢é tham quyén tién hanh to
tung triéu tdp dén lam chimg.” C6 thé hiéu
rang, bat ky ca nhan nao ciing c6 thé dugc xac
dinh la ngudi lam chimg trong mot vu an hinh
sw néu nhu ca nhan d6 dap g duogc cac quy
dinh ma phap luat yéu cau. Trong BLHS va
BLTTHS khong dé cap cu thé dén do tudi cua
nguoi lam chung. Hién tai, BLTTHS nam
2015 chi quy dinh v& x4c dinh tudi cua ngudi
bi budc toi, nguoi bi hai 1a nguoi dudi 18 tudi
tai Diéu 417 BLTTHS nam 2015 ma khong

' Khoan 7 Diéu 414 BLTTHS nim 2015.
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¢6 quy dinh néu rd tudi ctia nguoi lam chimg
12 nguoi dudi 18 tudi. Sy thiéu sot quy dinh
nay c6 thé giy khé khian cho co quan tién
hanh td tung trong xic dinh tu cach lam
chimg ciia ngudi lam ching nho tudi. Tu cach
nay c6 thé bi bac bo boi tham phan véi 1y do
ngudi 1am ching 14 NCTN chua c6 diy du
nang luc hanh vi dan sy, mac du theo quy
dinh ho vin dugc xem 13 ngudn chimg cir
quan trong du ¢ do tudi nao.

3.2.2. Thu tuc triéu tap

Déi voi thu tuc 1dy 10i khai ctia ngudi lam
chung 1a NCTN, phap luat Viét Nam quy
dinh cu thé tai Diéu 42 BLTTHS nam 2015
va huéng dan chi tiét tai “Thong tw so
43/2021/TT-BCA ngay 22/4/2021 quy dinh
trach nhiém cua luc luong Cong an nhan dan
trong viéc thuc hién mot 6 trinh tu, thii tuc t6
tung hinh sw than thién trong qud trinh tiép
nhdn, gidi quyét té gidc, tin bdo vé tgi pham,
kién nghi khoi 16, diéu tra vu an xam hai
ngueoi dudi 18 tuoi”.

Triéu tap nguoi lam chung la NCTN: Viéc
triéu tap dé lay 1oi khai cta ngudi 1am ching
néi chung duoc thuc hién theo quy dinh tai
diéu 185 BLTTHS niam 2015. Ddi véi nguoi
lam chimg 14 NCTN, gidy triéu tp phai dugc
giao cho cha, me hodc nguoi dai dién cua
nguoi lam chung.

Vé dia diém ldy 1oi khai: Ngudi 1am chimg
1a NCTN c6 thé dugc lay 10i khai tai truong
hoc, noi ¢ hodc sinh hoat, noi lao dong hoac
noi tién hanh diéu tra. Phap ludt yéu cau b tri
“Phong diéu tra than thién” trong trudng hop
lay 10i khai tai noi diéu tra, truy to hodc xét
xt theo “Quyét dinh 1863/0D-Ttg ngay
23/12/2019 ciia Thi twémg Chinh phii vé viéc
phé duyét ké hoach hanh déng quéc gia vé
phong, chong bao luc, xdm hai tré em giai
doan 2020-2025”. Pén thoi diém hién tai,
Viét Nam d3a van hanh duoc 33 moé hinh
phong diéu tra than thién nham giai quyét cac
vu viéc lién quan d&én NCTN va xam hai
NCTN. Cac dia phuong da co phong diéu tra

than thién chéng han: An Giang, Bic Kan,
Can Tho, Ha ndi, Gia Lai, Ngh¢ An, DPa
Néng, TP. H6 Chi Minh, Thira Thién Hué...
Céc phong diéu tra nay c6 dién tich rong rii
(tr 12m? dén 20m?), nhiéu cdy xanh, dugc
thiét ké trang tri Am ap, tao tam ly thodi mai,
c6i m& va gan giii gitip nguoi lam chimg bot
mac cam, lo s¢. Dac biét, phong diéu tra than
thién con dwoc trang bi dd choi, ti sach,
truyén tranh... cho tré em (Pham Hai, 2022).
Nguoi dai dién va nguoi giam hd cua nguoi
lam chung duéi 18 tudi dugc bd tri ngdi cho
ngay trong phong, tao sy yén tdm cho nguoi
lam ching.

Vé trinh tu, thi tuc ldy loi khai: Dé tridu
tap NCTN lay 16i khai, co quan diéu tra phai
thong bao thoi gian, dia diém 13y 10i khai cho
nguoi dai dién ctia ho'2. Viéc lay 10i khai cua
nguoi lam ching 1a NCTN phai ddm bao
dtng thu tuc, thoi gian, c6 sy tham gia cua
nguoi dai di€n cua nguoi lam chirng la NCTN
theo quy dinh tai Diéu 183, Diéu 421 céc diéu
luat khac co lién quan cia BLTTHS nam
2015. Ngoai ra, co quan diéu tra phai tuan tha
cac thu tuc dugc néu trong “Thong tw lién
tich s6 03/2018/TTLT- BCA- VKSNDTC-
TANDTC-BQP ngay 01/01/2018 hudng dan
vé trinh tu, thii tuc thuc hién ghi am hodc ghi
hinh c¢6 am thanh; st dung, bdo qudn, lvu triv
két qua ghi am hodc ghi hinh c¢é ém thanh
trong qud trinh diéu tra, truy to, xét xir”. Dé
giam thiéu ap lyc vé tinh thin cho nguoi lam
chimg 1a NCTN, thoi gian va s6 lan lay 1oi
khai s& bi gii han. Cu thé 1a khong quéa hai
lan trong 01 ngay va mdi lan khong qua 02
gio, trir truong hop vu 4n c6 nhiéu tinh tiét
phtrc tap.

3.2.3. Xac dinh tinh tin c@y cua loi khai

Mot van dé quan trong trong cong tac lay
161 khai nguoi lam chung la NCTN chinh 1a

12 Piéu 421 BLTTHS nam 2015.
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tinh tin cdy trong 10i khai ctia ho. Nhiéu cong
trinh khoa hoc trén thé giéi da ching minh
nguoi 1am ching cang nhé tudi thi 101 khai
cua ho cang thiéu chinh xac (Binet, 1900;
Cotterill, 2022). Nguyén nhan bao gom:

Thir nhdt, ranh giéi gitra thuc t& va tri
tudng tuong cua NCTN - dac biét 1a tré em -
khong o rang (Warren va McGough, 1996).
Nghién ctru cho thay phin nio bo phuy trach
kiém soat hanh vi, nhan thic va diéu huéng
cam xic ctia con ngudi chi bat dau phat trién
tr d6 tudi 9-10 tudi (Brainerd va Reyna,
2005). Tré nhé tudi hon khong phan biét dugc
thé gidi tuong twong va thyuc té dién ra. Bén
canh @0, sy phat trién cia hop chit myelin
trong ndo bd - dong vai tro lam ting kha nang
ghi nhd, nhéan thirc x4 hoi - s& phat trién theo
da tang truéng cua tré (Bauer va cong su,
2017).Thuc té ching minh tré em c6 thé ghi
nhé dugc cac hanh vi cua ngudi khac, nhung
gip kho khan khi mo ta lai cac chi tiét va co
xu huéng tu dién vao cic “16 hong” nay
(Goodman va cdng su, 2001). Bén canh do,
nghién ctru tur goéc d6 xa hoi, qua trinh trudng
thanh cia con ngudi khong tdch khoi su
tuong tac v4i cac ca thé xung quanh. Truong
hoc, ban be, gia dinh... la cac yéu td quan
trong trong viéc duy tri tri tudng tuong cua
con ngudi. Vi du, khi tré dén trudng, giao tiép
v6i thiy ¢, ban bé s& gitp tré dinh hinh duoc
cac hién tuong dugc chung minh la c6 that va
cac san pham cia sy tuong tugng nhu ma
quy, than tién...

Trong viéc léy 161 khai NCTN, nhét 12 véi
tré dudi 9-10 tudi, c6 thé 1am gy ra su hoai
nghi vé tinh chinh x4c trong cac 10i khai. Vi
du, tré co thé tudng tuong vé nhitng sy kién
chua bao gio xay ra, hodc bién déi su kién da
xay ra trén thuc té theo huéng ma tré thich.
Thay vi md ta mdt toi pham, tré co thé gan
hinh anh bj cdo véi ac quy trong truyén co
tich. Viéc hoi qua nhidu cau hoi, hoic iy 16
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khai trong thoi gian dai c6 thé khién NCTN
hoang mang, thay d6i 1i khai lién tuc. Ngoai
ra, mdc du BLTTHS nam 2015 c6 quy dinh
vé viéc ghi am, ghi hinh 15i khai dbi véi
nguoi lam chiung 1a NCTN; quy dinh ndy chi
gitip kiém soat dwoc viéc nguoi lam ching
thay dbi lién tuc 151 khai, nhung khong xéc
dinh duoc 161 khai ban dau co phai 1a san
pham cua sy tudng tuong hay khong.

Trén thyc té, thang 08/2015, Toa an nhan
dan Tinh Binh Phudc khi xét xir so tham vu
an Nguyén Vin Pdng bi cdo budc giét ong
Tran A Ung. Tuy nhién, diéu dang cha y la
Toa an da bac bo 101 khai ciia nhan ching la
con trai ciia nan nhan lic d6 chi nam tudi sau
thang muoi ba ngay. Tu thuc té 16i khai cua
nhan ching nay khong cu thé, khong 1 rang
dong thoi mau thuin véi ngudi lam chung
khéac. Ngoai ra, trong vu viéc ndy, qua trinh
liy 10i khai dién ra ban dém, kéo dai lién tuc
dén 19 gio, ma khong c6 su tham gia cia
nguoi dai dién hop phdp cia nguoi lam
ching. Do d6, thim phan két luan rang 10i
khai cua nhan chiing khéng da do tin cdy va
chinh x4c dé chimg minh t6i pham theo quy
dinh cua phap ludt (Phuong Loan, 2016).

Thir hai, kha nang ghi nh¢ cta tré em kém
hon so véi ngudi 16n vi ndo bd cua con nguoi
duoc phat trién dan qua thoi gian. Két qua cua
céc nghién ctru da chi ra rimg ban cau trai ctia
ndo (vung hai ma hippocampus va vung tran
thai dwuong frontoparietal) ctia ngudi - co
nhiém vu ghi nhd va tri giac thoi gian - chi
hoan toan phat trién khi c4 nhan d618 tudi
(Wertlieb va Rose, 1979). Mot dua tré c6 thé
tiép nhan thong tin tr mdt sy kién dién ra trén
thuc té gibng nhu ngudi 16n, nhung viéc
thong tin d6 dugc ghi nhd trong ndo b trong
thoi gian bao l4u lai phu thudc vao do tudi
cua tré.(Bauer va cong su, 2019) Noi céach
khéc, tré em co thé tao ra cac ky ¢ lau dai
(long-term memory), nhung cac ky uc nay
phai nhat dan khi ndo bo phat trién dén mirc
do nhét dinh.
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Viéc nguodi chua thanh nién - dic biét la
tré em - mau quén s& dan dén khé khan trong
qué trinh 14y 10i khai. Dic biét ddi voi truong
hop vu an phirc tap va c6 qua trinh diéu tra va
xét xr kéo dai. Nguoi lam ching hoan toan
c6 thé quén nhimg sy kién minh di chimg
kién, ddn dén 10i khai gitra cac 1an khong
khop nhau. Tuy nhién, BLTTHS nam 2015
chi quy dinh chung thoi han dua vu an ra xét
xtr t0i da 1a 45 ngay ké tir ngay thu Iy (Khoan
1 Piéu 277 BLTTHS). Chua ké dén qué trinh
diéu tra co thé kéo dai dén 4 thang va duoc
gia han t6i da 12 thang (Piéu 172 BLTTHS).
Day 1a thoi gian qua dai dé nguoi chua du 18
tudi ghi nhd va tuong thuat chinh xac cac su
viéc xay ra.

Thir ba, NCTN la dbi twong yéu thé va phu
thudc vao nguoi truong thanh dé sinh ton vé ca
tinh than 1an vat chat. Do d6, 1oi khai ciia
ngudi 1am ching 13 NCTN c6 thé chiu anh
hudng badi mdi quan hé cua ho va bi can, dan
dén kho khin trong cong tac xac minh, diéu
tra, nhan dang. Vi dy, NCTN la nguoi lam
chimg trong cac vu viéc vé bao hanh giita cha
va me ching s€ gap kho khan khi phai lam
chimg chdng lai hanh vi cta ngudi vi pham.
BLTTHS nam 2015 da phan nao han ché nguy
co nay thong qua viée han ché su tiép xuc giita
nguoi lam ching 1a NCTN véi bi cao trong
qué trinh 14y 161 khai va xét xtr. Tir d6 tao tdm
ly thodi mai cho ngudi lam chung.

3.2.4. Co ché bao vé nguoi lam chimg la
nguoi chua thanh nién

Trong qua trinh tham gia t5 tung,
BLTTHS ndm 2015 quy dinh nguoi lam
chung thudc d6i tuwong duoc bao vé':. Dic
biét v6i ngudi 1am ching 1a NCTN, ho cin
duoc phap luat bao v&€ mdt cach chat ché hon.
Ngay tir trong hoat dong 1dy 16i khai dbi véi
ngudi lam chimg 1a nguoi dudi 18 tudi, co

13 Piém b, Khoan 1 Diéu 484 BLTTHS nim 2015.

quan c6 tham quyén tién hanh t6 tung phai
“théng bdo trudc thoi gian, dia diém ldy 10
khai, hoi cung cho nguoi bao chita, nguoi dai
dién, nguoi bdao vé quyén va loi ich hop phdp
ciia ho” (Piéu 421). Trong qua trinh xét xur,
bd tri Phong xur an phai than thién, viéc xét
hoéi va tranh luan phai phu hop vdi nguoi lam
chung la NCTN, han ché tdi da su tiép xuc
gitta ngudi lam ching va bi cdo (khoan 3,4
Diéu 423).

Tuy nhién, phép ludt td tung hinh sy hién
nay chua quy dinh cu thé cac bién phap han
ché tiép xuc giita ngudi lam chung 13 ngudi
dudi 18 tudi va bi cao dé tranh tam 1y lo so bi
tra thu. Trong khi nghia vy cia nguoi lam
chung 1a phai c6 mat trong cac hoat dong nhan
biét giong noi, nhan dang, d6i chat dbi chit va
trong qué trinh xét xtr. Tai Vuong qudc Anh,
nhan chimg 1a NCTN khong can phai tham gia
truc tiép trong qua trinh xét xir tai Toa 4n trong
truong hop bi cdo da nhan tdi. Thay vao do,
Muc 28 cua Pao luat vé Bﬁng chirng hinh sy
va bdo v¢ nguodi thanh nién ndm 1999 (the
Youth Justice and Criminal Evidence Act
1999) cho phép co quan té tung st dung bién
ban 101 khai, ghi am hoac ghi hinh c6 am
thanh. Nguoi lam ching s€ tham dy phién toa
qua truyén hinh truc tiép (TV link) tir mot dia
diém khac. Canada cho phép ngudi lam chimg
xuét hién sau mot tim man tai phong xir 4n dé
tranh tiét 1o vé nhan than. Bén canh do, nguoi
hd trg vé tinh than (cha me, ngudi giam ho,
hodc nguoi do nhan chimg yéu cau) dugc xuit
hién bén canh nguoi lam chung tai phong xir
an dé tao tim 1y yén tim cho nguoi 1am chimg.
Tuy nhién, quy dinh tai khoan 3 Diéu 423
BLTTHS 2015 thi sy c¢6 mat cia nguoi dai
dién chi ap dung di v6i cac vu 4n co bi céo 1a
NCTN. Va khoan 5 clia diéu luét trén ciing chi
dua ra phuong an: “Thdam phdn chii toa phién
tod cé thé yéu cau ngweoi dai dién, nguoi bdo
vé quyén va loi ich hop phép héi bi hai, nguoi
lam chung.” Nhu vay, viéc ¢ mat cia nguodi
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dai dién cho nguoi lam chung 1a NCTN chua
phai 13 yéu cau bét budc trong tb tung.

Dic biét, Diéu 486 BLTTHS nam 2015 da
quy dinh mét loat cac bién phap bao vé nhu
“khi co can cir xdac dinh tinh mang, surc khoe,
tai san, danh du, nhan phcfm cua nguoi duoc
bdo vé bi xam hai hodc bi de doa xam hai do
viéc cung cdp chirng cir, tai liéu, thong tin
lién quan dén t6i pham” nhu: han ché tiép
xtc, di lai; b tri luc lugng bao vé, yéu cau
ngudi khac giit bi mat thong tin lién quan dén
ngudi 1am chimg; di chuyén chd o, thay doi
tung tich, 1y lich; ran de, canh cao cac hanh vi
xam pham. Nhung trén thuc té, BLTTHS cua
Viét Nam chua c6 co ché dic tha dé bao vé
nhan chung la NCTN, dic biét 1a cac bién
phap vé di chuyén chd & va thay d6i tung tich,
1y lich ctia ngudi lam chung. Trong khi d6, ¢
Hoa Ky, Chuong trinh bdo v€ nhan chung
(The United States Federal Witness
Protection Program) dugc quy dinh tai Muc
3521 cua United States Code va quan ly béi
B6 Tu phap Hoa Ky. Nhan chirng dugc Chinh
phu lién bang hd trg cip danh tinh, noi 9,
cong viéc hoan toan méi cung khoan trg cip
1én t&i 60.000 USD. Toan bo thong tin vé cac
nhan chung dugc bao vé dugc xép loai bi mat
qudc gia va cac hanh vi tiét 16, gay de doa dén
an toan ctia nhan chimg déu bi trimg phat
nghiém khic."* Mot sb qudc gia khac nhu
Australia, Canada, Hong Kong, Indonesia,
Italia déu da ban hanh cac dao luat cu thé vé
bao vé nhan chimg (vi du: The National
Witness Protection Act, 1994 cuia Australia;
Witness Protection Program Act ctia Canada;
Luat s6 13 vé Bao vé nhan chimg cua
Indonesia) va thanh 1ap cac don vi chuyén
trach (Witness Protection Unit cua Doi canh

4 Nam 2009, mot cuu dic vu lién bang 1a John
Thomas Ambrose da bi xét xtr vdi tdi danh lam 16
thong tin ciia mot nhan chung thudgc Chuong trinh
bdo v¢ nhan chung la cyu sat thu Nicholas
Calabrese cho bang dang Chicago Outfit.
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sat Hong Kong, Special Detective Unit cta
Italia...) nham bao vé an toan tuyét ddi cho
nhén chung va gia dinh cta ho trudc, trong va
sau qua trinh t6 tung.

3.3. Kién nghi hoan thién phdp lugt vé bio
vé quyén ciia ngwoi lam chitng chwa thanh
nién trong té tung hinh suw

3.3.1. Quy dinh cu thé vé viéc xdc dinh dé
tuéi cia nguoi lam chimg la nguoi chwa
thanh nién

Nguoi lam chiing, ngudi bi bude tdi hay
ngudi bi hai chua thanh nién déu 1a nguoi
tham gia t6 tung. Tuy nhién, diéu 417 cua
BLTTHS nam 2015 chi xdc dinh tudi cta
nguoi bi hai hodc nguoi bi bude toi 1a NCTN.
Céac quy dinh vé thi tuc t6 tung dic biét tai
chuong XXVIII cuia BLTTHS nam 2015 lai
ap dung cho ca ba d6i twong ngudi bi budc
to1, ngudi bi hai va nguoi lam chung. Vi vay,
dé co can clr ap dung thu tuc t tung dac biét
cho ngudi lam ching la NCTN, theo quan
diém tac gia can stra d6i quy dinh cua Diédu
417. Cu thé nhu sau:

“Biéu 417 - Xdc dinh tuéi ciia ngwoi bi
bugc toi, ngwoi bi hai, ngwoi lam chung la
nguwoi dudi 18 tudi:

1. Viée xac dinh tubi ctia ngudi bi budce
toi, nguoi bi hai, nguwoi lam ching 1a nguoi
dudi 18 tudi do co quan co thdm quyén tién
hanh t6 tung thuc hién theo quy dinh cua
phap luat”

3.3.2. Phé bién viéc dp dung phién toa thin
thién déi véi cdc vy an hinh sy co nguoi lam
chung la nguoi chwa thanh nién

Diéu 413 BLTTHS niam 2015 quy dinh
viéc ap dung thu tuc td tung dic biét ddi vai
NCTN khi tham gia t tung hinh sy. Tuy
nhién, viéc ap dung nay trén thyc t& chi ddi
voi hoat dong diéu tra vu an c6 NCTN vdi tu
cach 1a nguoi bi bude toc, nguoi lam ching,
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bao tin vé t6i pham, nguoi td gidc, nguoi bi
hai..." Piéu nay chua dugc ap dung thdng
nhit trong qua trinh xét xu, dic biét trong
truong hop khong co6 bi hai hoac nguoi bi
budc toi la NCTN tham gia. Néi cach khac,
truong hop vu an khong cé bi hai hodc bi cdo
la NCTN tham gia thi cho du cé ngudi lam
chtng 14 nguoi dudi 18 tudi tham gia thi cling
khong dugc xét xtr tai phong xir an than thién.
Viéc nay dan dén tinh trang nguoi 1am ching
phai d6i mat truc tiép voi bi céo, bi hai...tai
phién toa. Truong hop ndy, su an toan va on
dinh tam ly cta ngudi lam chung 1la NCTN
khong dugc bao dam. Do d6, can bd sung quy
dinh ap dung phong xir an than thién trong vu
an hinh sy c6 nguoi lam ching 1a NCTN dé
dam bao tinh thong nhit trong viéc ap dung
phap luét.

3.3.3. Khong bac bo tw cach lam ching cua
nguoi lam chung la nguoi chua thanh nién
Phap luat Viét Nam c6 sy tach bach giira
khai niém vé NCTN va “ngudi chua du ning
lyc hanh vi dan sy”. NCTN van c6 thé, va
duong nhién dugc luat phap cho phép thuc
hién quyén lam chirng cua minh. Pac biét, voi
su ¢6 mat cua nguoi dai dién hoac nguoi giam
ho, cac 16i khai do NCTN cung cdp van day
du gia tri phap ly. Do d6, BLTTHS 2015
khong hé quy dinh cu thé mot do tudi nhat
dinh d&& NCTN c6 thé thyc hién quyén nay
ctia ho.'® Cac tac gia cho rang co quan tb tung
khong thé dwa vao cac 1y do nhu khong du

15 Thong tu 43/2021/TT-BCA ngay 22/4/2021 quy
dinh trach nhiém cua lyc lugng Cong an nhan dan
trong vi¢c thuc hién trinh ty, thu tuc tb tung hinh
sy than thién trong qua trinh tiép nhan, giai quyét
t6 giac, tin bao toi pham, kién nghi khéi td, diéu
tra vu 4n xam hai nguoi duéi 18 tudi.

1Nhitng nguoi khong duoc lam chiung duogc quy
dinh tai Khoan 2 Diéu 66 BLTTHS niam 2015, bao
gom: “a) Ngudi bao chita ciia ngudi bi budc toi; b)
Nguoi do nhugce diém vé tdm than hodc thé chat
ma khong c6 kha nang nhan thitc dugc nhitng tinh
tiét lién quan nguén tin vé toi pham, vé vu an hoac
khong c6 kha ning khai bao ding dén.”

nang lyc hanh vi dan sy, hoac “do nhugc
diém vé tam than hodc thé chit ma khong co
kha ning nhan thic” tai khoan 2 Pidu 66
BLTTHS nim 2015 dé bac bo 16i khai cta
nguoi lam chung 1a NCTN.

No6i cach khac, co quan t6 tung “khong
nén dong nhat gitta ngudén chung cr voi
ching ¢, phai coi nguoi 1am chimg nho tudi
12 mot ngudn chimg cir quan trong (Pinh Vian
Qué, 2017). Thay vao d6, co quan tb tung cn
kiém tra chéo (cross-examination) cic ngudn
chung ctr khac dé lam sang to sy that cua vu
an. Vi dy, trong vu cudp tiém vang Ngoc
Bich tai Bic Giang do Lé Vin Luyén thuc
hién vao ngay 24/08/2011, 15i khai ban dau
clia con gai 8 tudi cua nan nhan khing dinh
L€ Van Luyén khong phai la nguoi gay an
duy nhat. Tuy nhién, qua trinh diéu tra va truy
t6, cac co quan to tung da khong thé tim thiy
ching ctr chimg minh d6ng pham cua Lé Vin
Luyén (Hoang Sang, 2012). Trong truong hop
nay, Toa an khong duong nhién bac bd tu
cach nhan chirng cua chau bé vi Iy do chau
con nho tudi, ma hd so diéu tra khong cho
thdy sy tham gia cua ngudi thir hai. Loi khai
ciia nguoi 1am ching chua thanh nién cén
duoc tiép nhan mot cach khach quan va thén
trong, han ché viéc bo qua cac tinh tiét quan
trong gop phan 1am sang to sy that cia vu an.

3.3.4. Quy dinh cu thé vé thoi han xir Iy vu an
hinh sw trong truong hop nguwoi lam ching la
nguoi chua thanh nién

Nhu di phan tich, dic diém tam Iy cia
NCTN - déc biét 1a tré¢ em - khong phu hop voi
viée kéo dai qua trinh diéu tra, truy t6 va xét
xir. Do d6, dé dam bao cho tinh thong nhat va
chinh xac cua 101 khai, cac nha lam Iuit nén
dua ra thoi han cu thé cho xu 1y vu an hinh sy
trong d6 nguoi bi hai, nguoi ldm chung hodc
ngudi bi bude t6i 1a nguoi dudi 18 tudi. Thoi
han nay cin dugc rat gin so voéi quy dinh
chung hién nay, c6 tinh dén cac két qua nghién
ctru vé kha ning ghi nhé cia tré em.
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3.3.5. Xay dung co ché bio vé nguwoi lam
chung la nguoi chua thanh nién toan dién va
hiéu qua

Thir nhat, v6i diém manh 13 hé thong co s&
vat chét phuc vu xét xtr truc tuyén da duogc ap
dung c6 hiéu qua trong giai doan COVID-19,
yéu ciu tham gia tryc tiép cta ngudi lam
chung tai phong xir an c6 thé khong ap dung
d6i v6i nguoi 1am chimg dudi 18 tudi. Thay
vao d6, nguoi lam ching c¢6 thé duoc b tri &
mot phong khéac, han ché thép nhét kha nang
tiép xtc voi nguoi bi bude toi.

Thir hai, mic du cac bién phap di chuyén
chd &, thay dbi tung tich, 1y lich... 1a cac bién
phap cudi cing, chi ap dung d6i véi cac
truong hop trong do viéc lam ching cua
NCTN de doa truc tiép dén tinh mang cua ho
va nguoi than cua ho (ma tuy, bang dang...);
nhung co ché bao vé nhin chung tot s& giup
nhan chung khong c6 tam Iy sg¢ bi trd thu, anh
huong dén gia dinh. Dé lam tdt cong tac nay,
can xem xét dén viéc ban hanh Luit bao vé
nguoi lam chung, trong d6 quy dinh chat ché
co ché phan tmg nhanh va toan dién ddi voi
truong hop nguoi lam chirng 1a nguoi dudi 18
tudi can duge bao vé dic biét. Cac quy dinh
vé dbi tugng duge dp dung chuong trinh bao
v€ nhan chung, noi 4n nau tam thoi, lua chon
noi & va 1y lich méi, cac bién phap hd tro vé
cong viéc va tai chinh cho nguoi di cung véi
dbi twong dugc bao vé (cha me, anh chi
em...), bién phap bao dam bi mat vé nhan
than, thanh 1ap don vi canh sat chuyén biét
lam nhiém vu bao vé nhan chung...cling phai
duoc cu thé hoa.

Thir ba, can quan tim dén hd trg tu van
tam ly lau dai cho nguoi lam chimg chua du
18 tudi. Bén canh ngudi dai dién, ngudi giam
ho, thiy co gido, Poan thanh nién... nguoi

Loi cam on

lam chimg chua thanh nién cin phai nhan
dugc sy hd tro tAm Iy chuyén nghi¢p tur cac
chuyén gia dugc dao tao bai ban. Trén thé
gidi, chuyén gia tu van tam 1y cho tré em va
nhan vién xa hdi dugc tham gia vao qua trinh
t6 tung mot cach xuyén subt. Voi kién thirc
chuyén mén cua minh, cac chuyén gia s& dé
tao cam giac an toan, dugc thau hiéu trong
nguoi lam ching, tor @6 giip ho thodi mai
trong cung cap 1oi khai va xac minh cac tinh
tiét cia vu an. Pic biét, ddi voi cac vu an co
tinh bao luc cao, viéc chiing kién céac hanh vi
man 1o ¢6 thé dé lai cac hau qua vé mat tinh
than, gy tdm Iy hoang loan, rdi loan kha
nang kiém soat hanh vi va cam xtc. Do do, su
tham gia cua cac chuyén gia tam ly trong qua
trinh t6 tung 1a cuc ky quan trong, han ché
anh huodng ti€u cuc dén sy hoan chinh vé
nhan cach ctia nguoi lam chung khi trudng
thanh.

4. Két ludn

Viéc thuc hién thu tuc td tung dic biét
danh cho NCTN thé hién rd quan diém,
dudng 161 bao vé sy phat trién toan dién cia
NCTN. Tuy nhién, cac quy dinh phap luat vé
co ché bao vé quyén cua nguoi lam ching
dudi 18 tudi con nhiéu vudng méc, can duge
hoan thién. Cac khd khan trong thuc hién
quyén tham gia t6 tung cia NCTN, bao vé an
toan trudc, trong va sau qua trinh diéu tra,
truy to va xét xir, cling nhu cong tac chdm soc
vé strc khoé tdm 1y cho ngudi 1am chimg chua
thanh nién van chwa dwgc chu trong ding
mure. Ban hanh co ché bao vé dic biét dbi véi
nguoi lam chung la NCTN trong qué trinh
TTHS vira dam bao thuc hién duoc muc dich
lam sang td sy thit cua vu an, vira giam thiéu
cac ton thuong dén sy phat trién lanh manh,
toan dién ctia NCTN.

Nghién ctru ndy 1a mot phin cua dé tai NCKH cip co s& do Truong PH Kinh Té - PHDN

tai tro voi ma sb dé tai T2023-04-36.
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