
{Cac noi dung co ban va xu hadng chfnh sach 
ddu tu trong cac hiep djnh ddu tu quoc te^ 

TRAN THI NGOC QUYEN 

^gdy nay, cdc hiip dinh ddu tU qudc tevdn dang trd thdnh ngi dung md nhieu qudc gia 
' quan tdm vi nd Id mgt yiu td trong nhdm khung chinh sdch lien quan din ddu tU trUc tiep 

nUdc ngodi vd Id mdt trong nhitng ye'u tdliin quan trUc tidp den thu hut nguon vdn ndy. Bdi viet tap 
trung vdo nhitng <Mc diSn ndi bat cua cdc hiep dinh ddu tU qud'c te, xu hUdng vd nhitng nhdn td 
trong cdc hiep dinh ddu tu qudc telien quan deh lUa chgn chinh sdch ddu tu cua cdc qudc gia trin 
thd gidi thdi gian tdi. 

Tii khoa: ddu tU true tie'p nUdc ngodi; chinh sdch ddu tU; hiip dinh ddu tU qudc td. 

L X idn nay, cac nflde khdng ngflng di lu 
• ^ • ^ chinh cae ehi'nh sach qud'c gia lidn 

quan den thu hut ddng vd'n dtfu tfl trflc tiep 
nfldc ngoai (FDI). Ddng thdi, eae chinh phu 
da sfl dung hieu qua hdn cae ehinh sach 
khuyen khich dtfu tfl gtfn l i ln vdi eai thidn 
quy t r inh quan ly tai eac qud'c gia. Bdn eanh 
do, thfle t i l n tai cac nfldc dang cd thay ddi 
trong chinh saeh dtfu tfl qude te lidn quan 
ddn cac hiep dinh dtfu tfl qud'c te' va cac hiep 
dinh nay ngay eang cd nh i l u ddi mdi v l ndi 
dung va each thflc t r i l n khai. 

1. Nhihig thay doi l ien quan d^n c a c 
hiep dinh dau tfl quo'c te 

1,1, Ky ket cdc hiip dinh khu vUc ngdy 
cdng trd thanh hitdng trgng tdm do'i vdi 
cdc quo'c gia 

Tren the' gidi, hien nay, dam phan ky ket 
cac hiep dinh dtfu tfl song phfldng (Bilateral 
investment treaties - BITs) khdng cdn ddng 
vai trd chu dao khi ma xu hfldng hoaeh dinh 
chinh saeh dtfu tfl khu vflc dang dfldc tang 
cfldng. Cu the, nam 2011, tren the' gidi cd 47 
hidp dinh dtfu tfl quoc te (IIAs) da dfldc ky 
ke't, trong dd cd 33 hidp dinh dtfu tfl song 
phfldng va 14 hidp dinh dtfu tfl qud'e t l khae, 
cdn trong 5 thang dtfu nam 2012 thi cd 10 
hidp dinh dtfu tfl song phfldng va 2 hidp dinh 
dtfu tfl qudc te khae^ (WIR 2012). Thflc te, sd 
Ifldng eae hiep dinh dtfu tfl song phfldng cd xu 
hfldng giam dtfn la do mdt sd nguydn nhdn. 

Mdt la, xu hfldng dd'i ehieu dan hfldng de'n 
thflc hien ky kd't eac hidp dinh khu vflc, tai ndi 
ma mdt hiep dinh khu vflc ddn le t r i ln khai 
dfldc nhi lu eac hidp dinh dtfu tfl song phfldng 
va tai ndi ma khdi khu vflc (ehfl khdng phai 
eac thfinh vidn ddn le) cd t h l dam phan vdi cac 
chinh phu thfl ba. Hai la, thflc te, eac hiep 
dinh dtfu tfl qude td dang ngay eang trd thanh 
vfi'n d l nhay cam v l ehinh tri va gay ra nhi lu 
t ranh eai, trflde tidn Itf do qua trinh phan xfl 
hay Ifla ehgn trong tai trong cac hiep dinh dtfu 
tfl qud'c td' phd bien la ehinh phu cua nfldc dtfu 
tfl, eho ndn cd chd' khu vflc ed kha nfing dilu 
phdi thufin ldi hdn. 

V l tidu chi sd' Ifldng, eae hidp dinh dtfu tfl 
song phfldng van chi phd'i rd net dd'i vdi qua 
t n n h hoaeh dinh ehinh sach dtfu tfl quoc td'. 
Tuy nhidn, dfldi gdc do kinh te, thfle te xu 
hfldng nfiy ngfiy cang giam dtfn nhfim hfldng 
tdi khu vflc hda. Thflc t i l n phat trien eua cac 
hidp dinh dtfu tfl tai cfic qud'c gia chau A, 
ehau Au vfi Bfic My dfi minh chflng cho xu 

Tr^ Thi Ngoc Quyen, TS., Dai hpc Ngoai thUOng. 
1. Bai viet nay duoc tai trO boi Quy Riat trî n khoa 

hoc va cOng nghe Qudc gia (NAFOSTED) trong de tai 
ma s6 113.1-2013-35 "Vai trd ciia dong v6n FDI trong 
qua trtnh tai co ciu kinh t^ Viet Nam do TS. Tr&i Thi 
Ngoc Quyen chu nhiem. 

2. Cu6i nam 2011, t6ng th^ trfin th^ gidi, IIAs bao 
gdm 3.164 hiep dinh, trong do c6 2.833 BITs \l 331 hifip 
dinh diiu tuqu6c tekhac. Tfnh A€n cu6i nam 2013, tdng 
s6 cac hifip dinh dia tu qu6c t^ da dat tdi con sfi 3.240. 
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Cac ndi dung ca ban ... 

hfldng nfiy. Nhflng thao luan ve Hiep dinh 
xuyen Thai Binh Dfldng (TTP -Trans-Pacific 
Partnership) vtfn dang tid'p dien va k^ vong 
la se thiet lap dfldc khu vflc thfldng mai tfl do 
va gdm day du ndi dung dtfu tfl vdi mue tieu 
thuc day tfl do hda va bao ho dau tfl. Dd la 
mpt van d l dfldc dfla ra thao luan xung 
quanh cac ben cd hen quan den boat ddng 
dtfu tfl^. 

V l t inh b in vflng, hiep dinh dtfu tfl qudc 
td lfi mot cdng cu linh boat. Cac hidp dinh 
bao gdm mdt sd' nguydn tfic mdi, trong dd ed 
mdt phtfn quan trong lien quan de'n kha 
nang thflc thi quyln sd hflu t r i tue trong 
nfldc''. Cfic ben dam bao rang hiep dinh mdi 
khdng h i cd nhiing tieu chi thfi'p hdn nhiing 
tidu chi dang tdn tai trong eae hiep dinh 
khae''. 

Tiep dd'n, d ctfp dp Lien minh chau Au 
(EU), Uy ban chau Au (EC) dajn phan khdng 
chi nhfliig va'n d l lidn quan dd'n tfl do ve 
thfldng mai va dtfu tfl, ma cdn ed cac didu 
kien ve vtfn d l bao vd dau tfl dfldi gde dp tong 
the cua cac chinh phu (WIRlO, WIR 11). Cac 
qudc gia chfiu Au chie'm den 1/4 GDP tofin 
etfu va gan 1/2 dtfu tfl trflc tiep ra cac nfldc 
trdn thd' gidi^ Thang 9-2011, Hdi ddng EU da 
dfla ra mdt trong ba hfldng dam phan ve bao 
hd dau tfl ddl vdi cac hiep dinh thfldng mai tfl 
do vdi Canada, An Dp vfi Xingapo. Nhfl dfi 
nhtfn manh trong truyen thdng eua EC la 
"Hfldng dd'n chinh sfich dtfu tfl qud'c te'' va 
ke't lufin v l muc tieu ddi vdi cac hiep dinh 
tfldng lai bao gdm cac dieu khoan doi vdi bao 
hd dfiu tfl la duy trt che' do bao hd dtfu tfl cao, 
bao gdm ca quyln sd hflu t r i tud nhfl la bao 
ho dtfu tfl, cac dieu khoan cdng btfng va binh 
dfing, quy tfic dai ngd tdi hue quoc va dai ngd 
qudc gia ddi vdi cac nha dtfu tu va giai quyet 
t ranh chtfp trong dtfu tfl. 

Mdt vi du khac v l dam phan cua td ehfle 
khu vflc nhfl la mot nhdm thdhg nhtft vdi cac 
qudc gia ben ngofii ehinh la Hiep hdi cac quoc 
gia Ddng Nam A (ASEAN). Mdt mat, cac 
thfinh vidn ASEAN dfi ky kd't Hiep dinh dau 
tfl toan dien (ACIA) vfio ngay 26-2-2009 vfi 

cd hieu lfle tfl ngay 29-3-2012. Ndi dung de 
ra khudn kho ehung cho boat ddng dtfu tfl tai 
ASEAN+. Mat khac, Hiep hpi nay da ky ktft 
hiep dinh vdi eae nfldc ngoai khu vflc nhfl lic 
va Niudilfin (2008) vfi Trung Qudc (2010). 
Trong ket luan v l ASEAN mdi, eac hiep dinh 
mdi khdng chtfm diit tdn ta i cua cac hi§p 
dinh dau tfl song phfldng va cac hiep dinh 
thfldng mai tfl do gifla tflng thanh vien cua 
ASEAN vdi cae quoc gia khac ngoai khu viic. 
Bdi vi, cac ben ky ke't cd the mong mudn dam 
bao quy ttfe dai ngp thuan ldi nha't doi vdi cac 
nha dtfu tfl nfldc ngoai trong cae hiep dinh 
khac nhau vtfn dang cd hidu lfle. Hiep dinh 
dtfu tfl ASEAN - Trung Qudc ddng t r i ln khai 
vdi 9 hiep dinh dtfu tfl song phfldng gifla tiii^ 
nfldc ASEAN va Trung Quoc^. 

V l cd ban, ed sfl can bfing trong chuyen 
ddi ky kd't cac hiep dinh dtfu tfl song phfldi^ 
sang cac hiep dinh khu vflc, do dd se ta i^ 
cfldng anh hfldng cua cae khu vflc trong qua 
tr inh tao lap quy ttfe ddi vdi eac hiep dinh 
dtfu tfl qud'c td'. Trong htfu h i t ctfc trfldng 
hdp, ky ke't cac hiep dinh dtfu tfl khu vflc va 

3. Vl du, CO hem 1(X) luat su ciia cac ben ky kfit trong 
tirong lai Hiep dinh TTP da Ifin tifi'ng lo I&ig v^ tri^n vgng, 
bao g6m vin 66 trong tai giai quy^t giQa chinh j^ii va nha 
diu ttr trong hifip dinh va ky thu md d^ kfiu goi "tii ch(S co 
ch^ tranh chip giQa chmh phii vk nha dau tu vk khang djnb 
lai su hoi nhap Crong qua trinh tri^n khai cac quy binh luit 
phap n6i b6 cua ho" htlpy'^l^aJ.wtHdpress.com/opai-kfler. 

NSu nhu ca 12 qudc gia ky k^t hifip dinh niy thi co 
th^ la then vpng thay thfi' duoc 47 cac hifip dinh dia ta 
quffc te (18 BITs va 29 IIAs khac) hifin nay dang dugc 
triln khai giua nhung audc thanh vifin. (WIR 2012) 

4. Cu thi hon, no bao g6m y^u t5 mdi ma c6 Ihl duoc 
giai thich nhu Ik dua cho cac nh^ dSu tu quyln hanh d&ig 
true tiep nhim pha hoai cac chiiih pbii nudc tifi'p nhSn d&i 
tu de khdng the' thuc thi cac lu^ vl s6 huu tri tufi. 

5. Dieu khoan 25 trong Hifip dinh dSu tu 3 ben giua 
Tmng Qudc, Han Qudc va NhSt Ban. 

6. Nam 2005-2010, cac qu6c gia EU chilm trung 
binh khoang 47% dong vdn FDI ra toan cia h ^ g nam 
(WIR201I . t r . 187). 

7. Ndi dung cam kit chinh ciia Hifip dinh ACIA gdm: 
(i) Danh muc cac bifin phap bao luu ACIA. (ii) Ld tnnh. 

8. Timg qu6c gia thanh vifin tai ASEAN trir Brunay di 

k;̂  ki t BIT vdi Trung Qudc. 
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Cac npl dung ca bdn . 

eae hiep dinh thfldng mai tfl do didn ra ddng 
thdi va ehinh viec md rdng cac hiep dinh giup 
cac qude gia cd t h l phan flng td't hdn ddi vdi 
thflc t ien hoat ddng kinh te ngay nay, trong 
khi thfldng mai va dtfu tfl qudc td' dang ngay 
cang cd kd't nd'i chat che. Nd ciing eho thay 
chfldng dtfu tfl trong cac hiep dinh khu vflc 
mdi da ky ket v l cd ban dfldc sfing loc va chi 
tie't hda hdn eae dieu khoan cua cac hiep dinh 
trflde day. 

Nhfl vfiy, xu hfldng nay ed t h l tao ndn hai 
hda va gan ke't eac quy dinh dtfu tfl vfi hfldng 
tdi da phfldng hda. Tuy nhien, nd'u nhfl cac 
hidp dinh mdi khdng ydu cau loai bd nhflng 
npi dung eu, thi ket qua ed the se la ngfldc 
lai: thay vi ddn gian hda va tfing cfldng kd't 
ndi, thi xu hfldng khu vflc hda lai ed the lam 
gia tfing cae nha lufit hidp dinh, tao nen 
mang Ifldi dtfu tfl qud'e te', tham chi gay nen 
sfl phflc tap, chdng eheo va khdng thdng 
nhtft. 

1.2. Hien nay, ngdy cang gia tang sU 
khong hdi long do'i vdi ccf che gidi 
quydt tranh chdp giiia nhd ddu tu vd 
chinh phu 

Trong khi eac nhfi dtfu tfl tid'p tuc sfl dung 
cd che giai quyet t r anh chfi'p gifla nha dtfu tfl 
va chinh phu (ISDS), thi mdt sd chinh phu da 
khdng hai long vdi quy tr inh giai quyd't t ranh 
cha'p hien tai. Cu t h l , nam 2011, sd'lfldng cac 
trfldng hdp ISDS dfldc lflu gifl lai trong IIAs 
tang it nha't ldn ddn 46 trfldng bdp. Day la 
con sd' cao nhat trong cae hidp dinh dfla tren 
sd Ifldng eac t ranh chfi'p xay ra trong mdt 
nfim. Cu the, Vdndzudla da phai dd'i mat vdi 
10 vu kien mdi, tie'p de'n la Ai cfip (4 vu), E-
cu-a-do (4 vu), Pdru (3 vuh va Ba Lan (2 vu), 
Philipin (2 vu) vfi Tudc-md-nix-tan (2 vu)^. 
Den cudi nam 2011, tdng sd eae trfldng hdp 
dfla t ren ed sd eae hiep dinh dfldc bidt dd'n 
dat den con sdlfi 450 trfldng hdp^°-

Trong thfip ky vfla qua, vide tfing nhanh 
ehdng eac vu giai quyd't t ranh chtfp gifla nha 
dtfu tfl va chinh phu do nhflng yd'u td' nhfl sd' 
Ifldng cac hiep dinh dtfu tfl qud'c td' tfing cao, 
tang cfldng nhfin thflc v l cd che' giai quye't 

t ranh chfi'p eua cae nhtf dtfu tfl va tfl vtfn lufit 
phap eua hp, eung nhfl ddng vd'n FDI tang 
len dang ke. Tfing cfldng cac vu vide giai 
quye't cac t ranh chap cd t h l mdt phan phan 
anh trach nhiem eua nha dtfu tfl ddi vdi 
khfing dinh eua eae chinh phu v l vai trd cua 
hp trong qua tr inh di lu tie't vfi eheo lai n i n 
kinh te, nhfl la ap dung thdng qua sd' Ifldng 
thay ddi eae quy dinh qud'e gia. Vi du, chinh 
phu ae-hen-ti-na nam gifl ed phtfn kidm soat 
eua tap doan Repsol va gtfn day dfi qud'c hflu 
hda tap doan dtfu Ifla ldn nhat cua qud'e gia 
nay. Tfip doan nay dfi thdng bao rfing hp bfit 
dtfu dfla vu viec nfiy ra tda an thdng qua 
Trung tam qud'c td' giai quye't cac t ranh chtfp 
dtfu tfl (ICSID International Centre for 
Settlement of Investment Dispute). 

O tinh hudng khac, cac nha dtfu tfl lai thfl 
thach cac chinh stfch edng chu dao eua eae 
chinh phu xem chung cd anh hfldng tieu cflc 
nhfl the nao de'n trien vong kinh doanh eua 
hp. Trfldng hdp tfldng tfl da xay ra tai U-ru-
guay vfio thfing 2-2010, Philip Morris dfi dd 
ddn ldn tda chd'ng lai chinh phu Uc vdi ly do 
nhflng ydu etfu v l ddng gdi va nhfin mdi cua 
qud'e gia nfiy dd'i vdi eac san pham thude la la 
vi pham cac di lu khoan eua eua hidp dinh 
dau tfl song phfldng". Cdng ty nang Ifldng 
cua Thuy Diln Vattenfall da tong hdp tfii 
lieu v l vu vide t ranh chtfp chd'ng lai chinh 
phu Dfle vi quye't dinh ve loai bd dtfn cae ed 
sd nang Ifldng hat nhan'^. 

9. Trong nam 2012, c6 it nhat 89 chi'nh phu co trach 
nhifim ddl v6i mdt hoac nhieu hon cac phin x& vl hiep dinh 
dSu tu. Sd luong Idn nhSt cac vu kifin lien quan din Achentina 
(51), Vfinfizufila (25), Ecuado (23), Mfixicd (19), Cpng hoa 
Sec (18). Sd luong cac phan xir dat dfi'n 220 vao cudi nam 
2011, trong dd, khoang 40% cic kit luan nghifing vi lcri ich 
cua cac chuih phii va gin 30% Ihudc vl cic nhi diu tu. 

10. NhOng sd lieu thdng k l va cac phan tich cu thl 
hcfn vl phat triln ISDS trong nSm 2011 cd thl xem cu thl 
tai UNCTAD (2012a), "Latest Developments in Investor-
State Dispute Setllement", IIA issues Note, No. 1. 

11. Philip Morris Asia Limited v. Australia, 
UNCITRAL, Notice of Claim, 22-6-2011. 

12. Vattenfall AB vi Federal Republic of Gemany 
(ICSID Case No.ARB/12/12). 
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Cac ndi dung co ban . 

Ngfiy nay, mdt sd' ehinh phu t h l hidn quan 
tam ddi vdi hd thd'ng cd che giai quyd't t ranh 
chfi'p gifla nha dtfu tfl vfi chinh phu. Thang 4-

2011, chinh phu Uc da ban hfinh chinh sach 
thfldng mai vdi ndi dung cd t h l diing hoac 
loai bd muc lidn quan dd'n cd che' giai quyd't 
t ranh chfi'p trong IIAs mfi hp se ky kd't trong 
thdi gian tdi. Ly giai cho quyd't dinh nfiy, cac 
chinh phu cho rfing cd ehd' giai quyd't t ranh 
chfi'p cd t h l dem lai nh i lu quyln ldi v l lufit 
phap kinh t l eho cac doanh nghiep nfldc 
ngoai hdn la ndi dia va cd t h l gay can trd doi 
vdi kha nfing hoach dinh chinh sach cdng 
Gufit kinh td, mdi trfldng vfi xa hdi), cu t h l 
lien quan de'n dang ky ddng gdi va nhan hidu 
thud'c la cua qudc gia. Thang 1-2012, 
Vdndzudla da dfla ra y dinh cua ho nham rut 
khdi hiep flde cua Trung tam qud'c td' giai 
quyd't cac t ranh chtfp dtfu tfl va dang trd 
thfinh nfldc thfl ba thflc hidn dilu nfiy (sau 
Bdlivia va E-eu-a-do)'^. 

Vide thi hanh cae phan quyd't thflc sfl 
khdng minh bach hoac rd rang. Thfi't bai cua 
chinh phu Ae-hen-ti-na lfi phai chi t ra cho 
hai phfin quye't tai Trung tfim qud'c td' giai 
quyd't cfic t ranh chtfp dtfu tfl hdn 300 tridu 
USD ddl vdi eac cdng ty My va nhflng ydu 
etfu eua ho d l tda an thflc hidn cac phfin 
quyet cua Trung tam qud'e td' giai quyd't eae 
tranh chtfp dtfu tfl tai qudc gia. Thang 3-

2012, My da tri hofin quyln eua Achentina 
dfldc hudng ldi tfl He thong flu dfii phd cfip 
(GSP) cua My. He thd'ng nay cho phdp eae 
nhfi xutft khau tfl cac qud'e gia dang phat 
t r i ln phai tra thud quan thtfp hdn ddi vdi eac 
san pham xutft khau eua cac nfldc nay sang 
My. Day la Itfn dtfu tidn mdt qud'c gia bi dflng 
ap dung chfldng trinh eua He thd'ng flu dfii 
phd cap vi thtft bai hay khdng thflc thi phan 
quyd't nay do nay sinh lo lfing tfl "tai chinh 
tri hda" cae tranh cha'p dtfu tfl. 

Cung vdi dd la so Ifldng phan ddi yeu cau 
cua cae trpng tai ngay cfing gia tfing, tfl ca 
phia nhfi dtfu tfl vfi cac chinh phu la dau hidu 
khae cua sfl khdng hai ldng v l cac thu tuc v l 
giai quye't t ranh chtfp. Khi mfi trpng tai nhfin 

thfle rang thidn vi do ehi dinh nhi lu bdn 
trong cac quy trinh thu tue khae biet, nhflng 
thfle te lfi deu cung mdt ben hay eung cdng ty 
lufit ndi mfi trpng tfii cd mdt vi tri nhtft dinh 
trong cac xet xfl trflde day hay trong cac van 
ban hoc thuat. Nhfl vfiy, ttft ca eae ydu etfu se 
khdng edn cd cd sd. 

Ddng thdi, eac cudc dfim thoai cdng dang 
dat dfldc t inh hflu dung vfi tinh phfip 1^ cua 
cd che' giai quye't t r anh chfi'p. Ddi khi, chung 
d i ln ra d cfi'p dp qud'c gia vfi tap trung vao 
Ifla chpn cua cae nflde ddi vdi bao qutft eua co 
ehe giai quye't t ranh cha'p trong IIAs cu thl, 
vi du nhfl An Dp vfi Hfin Qud'e, ddi khi c6 
dinh hfldng qudc td' hdn quan dd'n cae ben 
tham gia cd che vdi quy md rdng cua cac 
nfldc. Ttft ea dieu nay dtfn dd'n nhiing tranh 
luan gay gtft trong cac dien dan qud'e td, hao 
gdm trong bdl eanh dtfu tfl cua Hdi nghi cua 
Lidn hdp qud'c v l thfldng mai vtf phat trien 
(UNCTAD), doanh nghiep vfi hdi ddng phat 
t r i ln vfi cfic cudc hpp chuyen gia, hdi nghi 
IIAs hfing nfim, Di ln dfin dau tfl the gidi 
UNCTAD. 

1.3. Chucfng trinh nghi su ddi mdi lien 
tuc: nhiing JJ tudng ddi mdi cd che gidi 
quye't tranh chdp ve ddu tu, nhUngchi 
cd mot so duac thuc thi bdng hdnh 
dgng thuc te 

Hidn nay, ngay eang tang cfldng mdi Udn 
he cua eae nha hoaeh dinh chinh sach, cac 
nha khoa hoe, cac doanh nghidp vfi ngfldi dan 
dd'i vdi cac va'n d l giai quyet t ranh chap, 
trong dd dfla ra hang loat gdi y dl i mdi, ddng 
thdi kim ham gia tfing sd Ifldng eac vta giai 
quye't t ranh chap tfl xue tid'n sfl dung hda 
giai thay the eho tda an; thflc thi eac chinh 
saeh chd'ng lai t ranh chfi'p qudc gia, vi du nhU 
cac cd quan thanh tra; thiet lap gidi ban ve 
thdi gian ddi vdi cac vu kidn cua nhfi dtfu ti( 
vi du 3 nfim; han ehe' ctfn thfin hdn cfic ly do 
ed t h l xay r a ddi vdi cac vu kien timg. Ben 

13. Tuyen bd cua Venezuela ngiy 24/01/2012 iai: 
www.mre.gov, ve/index.php?option=com_content&view= 
articlei&id=18939;mppre&catid=3:comunicadcs&Iteraid 
=108. Cung cd thl xem tai UNCTAD (2010): 
"Denunciation of the ICSID Convention and BITs: 
Impact on Investor-State Claim", IIA Issue Note, No.2. 
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Cdc nai dung caban , 

canh dd la hfldng dtfn t inh phap ly va tang 
cfldng t inh minh bach cua quy trinh giai 
quyet t r anh chap bang each eho phdp tid'p can 
xfi hoi dd'i vdi cac tfii lieu cu the, nfim bat 
phan hdi cua cdng ddng. Tiep dd'n la giai quye't 
vdi cae van ban khdng phfl hdp cua eac di lu 
khoan chinh trong cac hidp dinh dtfu tfl qudc 
te vfi cae giai thich hiep dinh nghdo nfin bang 
each cai thidn cae di lu khoan trong cae hiep 
dinh dtfu tfl qud'e te' mang tinh flng dung; yeu 
etfu tda fin giai thich cae hiep dinh phu hdp 
vdi luat phap qud'e td' mang t inh tap quan; 
tfing cfldng tham gia cua chinh phu trong qua 
trinh ly giai; vfi thiet Ifip cac cd quan phiie 
thtfm de tdng hdp cac phan xet. Hdn nfla, cai 
thidn tinh t rung lfip va chtft Ifldng cua eac 
trong tai bang each thiet lap thu tue chi dinh 
re rang va t rung lap vdi cac trong tai cd dinh 
vfi bai bd hd thd'ng ehi dinh eae bdn. Cung vdi 
dd la giam thieu dp dai va ehi phi trien khai 
thdng qua dfla ra cd che xii 1^ kip thdi cae 
khidu kien va d£fi vdi eung ed'tuydn bd'ket nra. 
Tiep de'n la hd trd cfic nfldc dang phat t r i ln 
khi giai quyd't cac trfldng hdp t ranh chap bfing 
each thid't lfip cac cd sd tfl van hay cae trung 
tam hd trd phap ly v l dtfu tfl qudc td vfi tfing 
cfldng xay dflng nfing lfle vfi hd trd ky thufit. 
Cudi cung la tfip trung vfio nhflng quan tfim 
tdng t h l ddl vdi chfle nfing cua he thdhg, bao 
gdm thid'u kd't ndi gifla phan quyd't, bfing each 
thiet lap tfio an dtfu tfl qudc te' vdi cfic thfim 
phan tam thdi d l thay the' cac tda an theo quy 
tfic da ben hoae yeu etfu nd lfle cac bien phap 
khtfc phuc. 

1.4. Tdng cUdng phdt trien dn dinh cua 
edc chinh sdch ddu tu quo'c td 
Thit nhdt la hfldng phfit t r i ln eua cfic hidp 

dinh dtfu tfl lien quan: xem xdt tinh dn dinh 
dang la diem ndi bat trong cac dfim phfin cac 
hidp dinh dtfu tfl qudc te vfi dfldc eoi la qua 
trinh hoach dinh chinh sach dtfu tfl lien quan 
Bao cao ciia Lidn minh chfiu Au vfi My dfldi sfl 
bao trd cua iiy ban kinh td' xuydn Dai Tay 
Dfldng nfim 2012 da dfla ra hang loat nguydn 
tfic hoach dinh chfnh saeh, bao gdm ti lp cfin 
thi trfldng nfldc ngoai ddi vdi cfic nhfi dtfu tfl, 
khdng phan bidt ddi xfl, mflc dp eao cua tinh 

eu t h l phap ly vfi bao ve chd'ng lai dd'i xil bat 
cdng bfing vfi khdng cd ldi cho cac nhfi dtfu tfl 
va cae thu tuc giai quye't t ranh chtfp minh 
bach vfi hidu qua. 

Thit hai lfi ed eae ndi dung md rdng khac. 
Nam 2011, Quy ttfe hfldng dtfn cua Lien hdp 
qude v l kinh doanh va quyln eon ngfldi da 
thid't lap eae khuydn cao khdng rang bude doi 
vdi eac ehinh phu va doanh nghiep. Cae hiep 
dinh dtfu tfl qudc te' tao cho eac chinh phu kha 
nang bao vd quyln eon ngfldi vtf tid'p cfin eua 
doanh nghidp ddi vdi ttfe ddng lien quan de'n 
quyln con ngfldi va eung ctfp thdng tin v l tac 
ddng quyln eon ngfldi doi vdi cae ben lien 
quan". Ra soat 2012 cua Ti lu ban qudc te v l 
Hfldng dtfn thfldng mai doi vdi dtfu tfl qud'c td' 
(1972) da keu goi boat ddng dtfu tfl traeh 
nhidm ed t h l dem lai ldi ich cho phat trien 
kinh te b in vflng tai cac nfldc tiep nhfin. Bd 
sung cho traeh nhidm chung cua cae nha dtfu 
tfl nhtfm tuan thu lufit phap cua chinh phu 
nfldc tiep nh^n dtfu tfl, Hfldng dtfn nay keu 
goi cac nha dtfu tfl ctfn tdn trpng luat lao ddng 
eua qud'e gia va qud'c td', tham ehi khi chung 
khdng dfldc tuan thu hidu qua. Ndi dung 
trong ban hfldng dtfn nay edn khuye'n khich 
eae nha dtfu tfl thfle hien danh gia tac ddng 
mdi trfldng trflde khi btft dtfu hoat ddng hoae 
dfl an mdi va trflde khi ngufng hoae di rdi cae 
ed sd san xutft sang dia diem dau tfl khac vfi 
kdu goi ctfc nflde ehu dtfu tfl xue tid'n cac boat 
ddng dtfu tfl trflc tiep ra nfldc ngofii. 

2 . Thflc t idn p h a t t r i d n h idp d i n h d a u 
tfl q u o c te 

2.1. Mgt sdqudc gia md rgng qud trinh 
tham gia ddm phdn ky kit cdc hiep 
dinh ddu tu qudc td, trong dd mgt sd 
nUdc khac lgi khong mudn tham gia 

14. SiJfa d l i trong nam 2011 vl hirdng din ddi vdi cac 
doanh nghifip da qudc gia (1976) tap trung vao chinh 
sach cdng lifin quan din chinh sich quyln con ngucri, lao 
ddng va mdi trucmg, trong dd nhSh manh din nhiing 
nguyfin tac lifin quan din hdi 10 vi thue. H i r ^ g dUn nay 
mang tinh tu nguyfin nhung chirong trinh i p dung chi tifî t 
va hd trcf dam bao tham gia dxa cac doanh nghifip tu nhan 
va do dd tang cucmg hon niia hoat ddng diu tu cd trach 
nhifim v i mang tinh bin vung. 
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Cac npi dung co ban , 

Cac qudc gia dang phat trien gia tfii^ tfl 
chdi tham gia vao cac hidp dinh nay la thudc 
nhdm nfldc khu vflc chau Phi, chau A vfi My 
La tinh. Hien nay, cae ben dam phan ky ke't 
IIAs tfing cfldng each tiep can mdi nhfim loai 
bd mdt so dilu khoan trong cac hiep dinh va bd 
simg cfic vtfn d l mdi trong chfldng trinh dam 
phan. Sfl bao triim eua cac khia canb vfi dieu 
khoan hdn quan den ndi dung phat trien ben 
vflng dfi dem de'n xu hfldng tfl do hda ddi vdi 
cac hiep dinh dau tfl quoc te' va hoae tfing 
cfldng cae ye'u td'bao hd dtfu tfl nhat dinh. 

2.2. Y nghia mang tinh he thdng dUdc 
mong dai trong "cdc hiep dinh khu vUc 
ldn" 
Dam phan cac hiep dinh khu vflc md rdng 

(megaregional agreements) r^fiy eang trd nen 
quan trong trong cac cudc thao luan, thu hut 
ea chi trich vfi hd trd tfl cfic bdn tham gia. 
Quan tam cd ban hdn quan den tae ddi^ tiem 
nfing ddl vdi cfic thanh vidn tham gia hiep dinh 
va phfit tr i ln b in eflng. Cae hidp dinh khu vflc 
md rdng lfi cfic thda thufin kinh td' md rdng 
trong nhdm eac nfldc ma cd trong Ifldng Tanh td' 
ket hdp vdi nhau vfi trong dd dau tfl la mdt 
trong nhijtng vaii d l ldn ed ban dfldc d l cap. 
Ne'u tinh 7 thda thufin nay vdi nhau, thi trdn 
thfle te nd hen quan den 88 qudc gia dang vfi 
phfit tri ln. Ne'u nhfl dfldc trien khai, eae hiep 
dinh nfiy dfldng nhfl lfi cd y ngbia vd ci i i^ quan 
trpng ddl vdi chd' do dau tfl quoc te' da phUdng 
vfi cac md lunh dtfu tfl tofin cau. Cfic hiep dinh 
nfiy mang tinh he thong ddi vdi che dp IIAs, bdi 
vi chung cd the ddng gdp dra vdi b in viing vfi 
tdn tai tdng the hidp dinh, hay cd the tao ra sfl 
khdng tfldng thich hdn nfla do chdng cheo vdi 
IIAs dang tr i ln khai. Vi du, 6 hiep dinh khu 
vflc md rdng quy md ldn chdng cheo vdi 140 cac 
hiep dinh dtfu tfl quoc td' dang tr i ln khai 
nhflng ed t h l tao ra 200 cac mdi quan he hiep 
dinh dtfu tfl song phfldng mdi (WIR 2014). Cac 
hidp dinh khu vflc md rdng nky cd t h l ciing ehu 
trong dd'n cac bdn thfl ba khdng tham gia. Tinh 
minh bach trong quy dinh luat Id vdi sfl ket nd'i 
cua cac bdn tham gia cd t h l giflp tim ra eac 
giai phap va dam bao cd ldi tfl nhflng anh 
hfldng nay cua hidp dinh. 

3 . Mot so v a n de 6ji<ic q u a n t a m trong 
cac no i d u n g c u a c a c hiSp d i n h dau 
tlf qud'e t e 

Md hinh cac hidp dinh dtfu tfl qudc td' mdi 
can bang dtfy du quyln va nghia vu ciia nfldc 
ehu nhfi, cae tfip dofin xuyen qudc gia vfi nfldc 
tiep nhan dtfu tfl se khdng tao ra btft 1^ khac 
biet thflc te' nao ndu khdng gfin hen vdi cai 
each cae Enh vUc khac ciia cac "phidn ban" hien 
hfinh. 

Trflde tidn, vtfn d l dfldc chu t rp i^ lfi dinh 
nghia "dau tfl" va khac bidt giiia dtfu tfl trUc 
tid'p nfldc ngoai va dau tfl ehflng khoan nfldc 
ngofii. Hoat ddng dtfu tfl tnJc tid'p nay ludn 
dfldc eae nflde tiep nhfin quan tfim dfic hiet do 
tac dpng tich cflc cua nd ddi vdi nang sufi't lao 
ddng vfi chuyin giao cdng nghd. Ngfldc lai, d^u 
tfl chflng khoan nfldc ngofii khdng can thiet 
phai phu hdp vdi cac muc tieu phat triln dai 
ban eua nfldc nhfin dtfu tfl, thay vfio dd hinh 
thflc dau tfl nfiy dap flng muc tidu ngfin ban 
cua eae quy thanh khoan vfi sfip xe'p tai san tai 
ehinh. 

Hdn niia, dtfu tfl trflc tid'p nfldc ngofii vfi 
thUdng mai qudc td'cd mdi hdn ke't chat ehe vdi 
nhau, mac du khdng tdn tai sfl hen kdt nfiy vdi 
hinh thfle dtfu tfl ehiing khoan nfldc ngofii. 

Bdn canh dd, trong giai doan chutfn bi dfiu 
tfl, chinh phu nflde tie'p nhfin tfip trung vfio 
muc tieu phat t r i ln kinh t e - x a hdi, an ninh 
ndn dfi ban che quyln sd hflu hofic tham gia 
cua chu dau tfl nfldc ngofii trong mdt sd Hnh 
vflc cu the. Do dd, quy dinb se ban ehe' ddi kha 
nfii^ tiep can cua mdt sd nhfi dtfu tfl tbdng 
quan ap dung phfldi^ phfip tiep cfin theo 
"danb mue tich cflc" cd ve nhfl rfi't hdp 1;̂ . 
Ngfldc Iai, cd quan diem cho rfing, chu dtfu tU 
nfldc ngoai da dfldc thfinh lfip d nfldc tiep nhfin 
dtfu tfl chi ndn bi doi xfl phan bidt trong nhiing 
trfldi^ hdp hy hiiu hay ngoai Id ma thdi. Do dd, 
theo each tiep can nfiy, nghia vu doi xfl quoc 
gia theo chilu ngang ddi vdi "danh muc tieu 
cflc"eae trfldng hdp Ioai trfl se dfldc flu tidn. 

Mdt van d l khac cung ctfn dfldc quan tfim 
dd ehinh lfi eac quy tfic va nguydn tfic quy dinh 
v l ddl xfl ddl vdi cae nha dtfu tfl hen quan den 
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Cac ndi dung co bdn 

qufi dinh thfinh lap doanh nghiep trong mdt sd 
linh vflc, trong do tieu chuan ddi xfl nfiy se cao 
hdn ddl xfl qudc gia. Cu the, chung dam bao 
cho nha dtfu tfl khdi chidm doat, dfic bidt 
"ehilm doat gian tid'p". 

Khia canh nfla t ro i^ phien ban mdi cua cfic 
hidp dinh dtfu tfl qudc td' la giai quylt t ranh 
chtfp. Nhilu quan dilm cho rfing ed che giai 
quylt t ranh chfi'p gifla nhfi dtfu tfl vfi nhfi nfldc 
cd the dfldc thay thd' bfing mdt thu tuc giai 
quydt tranh chtfp gifla nhfi nfldc vdi nhfi nfldc 
mdt each minh bach va hidu qua hdn, trong dd 
bd sung mdt sd dilu khoan hen quan d in ngbia 
vu cua nhfi dau tfl. Hp se phai tien hanh ctfc 
thu tuc vdi cac cd quan chfle nfing cua nfldc ehu 
dtfu tfl, thay vi cac nha dtfu tfl phai tidp can 
trdc tiep tai tda an quoc te. 

4. Xu hifdng p h a t t r i e n cac h iep d i n h 
d a u tli qud'c t e t r o n g thofi g ian tdi 

4.1, Tdng cUdng ddm phdn 

Hidn nay, cac nha dam phan ky ket eac hiep 
dinh dau tfl qud'c td' tfing cfldng ap dung cae 
phfldng phap mdi nham tranh eae dilu khoan 
hidp dinh dau tfl qudc td' vfi bd sung cfic van d l 
mdi trong chfldng trtnh dfim phan, gdm cd cae 
khia canh va cfic dilu khoan phat trien b in 
vflng dfi dem dd'n hfldng tfl do hda ddi vdi cae 
hiep dinh nfiy vfi hoae tang cfldng cac ylu td' 
bao hd dtfu tfl nhtft dinh la nhiJng vi du cho 
vtfn d l nay'^ 

4.2. Hiip dinh khu vuc 

Cae dam phfin v l eac hidp dinh khu vflc md 
rdng ngfiy cfing trd ndn quan trong trong qufi 
trinh thao lufin, thu hut ca sfl phan bidn vfi hd 
trd eua eae bdn tham gia. Quan tfim cd ban lien 
quan dd'n tac dpng t i lm nfing ddi vdi cdc nflde 
thanh vidn vfi sfl phat trien b in vflng. Cfic hidp 
dinh khu vi^e md rdng la cfic thda thuan kinh 
te md rdng trong nhdm cfic nfldc ma ed ty trpng 
kinh td' kd't ndi vdi nhau va trong dd dau tfl la 
mdt trong nhiing vtfn d l ldn ed ban dfldc d l 
cfip. Nd'u nhfl dfldc t r i ln khai, eae hidp dinh 
nky dfldng nhfl Ifi cd y nghia vd eilng quan 
trong ddi vdi cd che dtfu tfl qudc te da phfldng 
va cae md hinh dtfu tfl tofin eau. Cfic hidp dinh 
khu vflc md rdng nfiy ed y ngbia mang ti'nh he 

thdng dm vdi ehd dd eac hidp (hnh dtfu tfl qudc 
te, bdi vi chiing ed t h l khdng ehi ddng gdp ddl 
vdi tinh ben viing cua tong t h l hidp dinh hoae 
ehflng ed the tao ra nhiing mau thuan, htJn niia 
thdng qua chdng eheo vdi eae hiep dinh dau tfl 
qudc td' dang t r i ln khai. Cac hidp dinh khu vtic 
md rdng nay ed t h l ciing chu trpng dd'n ben thfl 
ba khdng tham gia. Cae thda thuan ctfn thid't 
dfla ra nhfim xem xet ctfn trpng nhiing ehi dfin 
he thdng nfiy. Tinh minh bach trong quy dinh 
lufit Id vdi sfl hen quan eua eae ben tham gia ed 
thd giup tim ra cac giai phap vfi dam bao cd 
dfldc tfl nhiing anh hfldng nfiy eua hidp dinh. 

4.3. Yeu cdu ddi mdi ve che dp trong 
hiep dinh ddu tu qudc te 

Hidn nay, cac qud'e gia ngfiy cfing quan tam 
sau rdng ve chflc nfing va tac ddng cua cac hidp 
dmh dtfu tfl qud'c te' dang tao ra eai gpi la ddi 
mdi. Cd bd'n hfldng cu th l , do Ifi duy tri ed ehd' 
hidn hfinh, trong do chu yd'u lfi suy xet nhflng 
thay ddi trong cfich thflc cfic bdn tham gia vfio 
cfic (hiu khoan cua cac hidp (hnh dtfu tfl mdi 
mdi; khdng ke't ndi vdi hd thdhg eae hidp dinh 
dtfu tfl qudc td', buy cae hiep dinh dang t r i ln 
khai hay phan ddi phfin xfl thda thufin da 
phfldng; dfla ra dilu chinh cd ehon lpe vfi thay 
ddi cac md hinh dd'i vdi cfic hidp dinh trong 
tfldng lai nhflng loai bd nhiing dilm mtfu chdt 
thda thufin vfi cac phtfn hiep dinh dang trien 
khai ma phtfn ldn khdng dat dfldc vfi cura ciing 
la cd sfl song hfinh trong ddi mdi mang tinh hd 
thdhg nhfim giup tap trung vfio nhiing thach 
thflc v l che' dp cua cac hidp dinh dtfu tfl quoc te' 
mdt each tdng the. Chinh cfic cfich tid'p can da 
phfldng cd t h l dem den nhflng ddng gdp hidu 
qua ddl vdi nd lfle nfiy. 

Thflc sfl la cung vdi eac hiep dinh dtfu tfl 
song phfldng, hiep dinh dtfu tfl khu vflc vfi da 
phfldng thfldng hen quan dd'n sflc manh trong 
dam phan vfi kha nfing dfim phan cua eae bdn. 
Mdt dilu ctfn ehu y lfi vfi'n d l da phfldng trong 
khu vflc dtfu tfl khdng nhat thiet phai gidng 
nhfl trong khu vflc thfldng mai. Ddi tfldng ehinh 

15. Xu hudng Irong cic IIAs da ley Iclt giai doan 1983-
2013 (UNCTAD 2014). 

NghlSn cM Kmh lSs6442 - Thing 3/2015 57 



Cac noi dung co ban . 

quan tam t ro i^ Enh vflc thflcJng mai lfi nhiing 
yeu td' hay lfi nhflng san pham ma mdt nfldc 
nhap khtfu hoae xuat khau, cdn trong hoat 
ddng dtfu tu, ddl tUdng dfldc quan tam eiia c:ae 
qudc gia la (^c nhfi dtfu tfl va thdng thfldng la 
hp mud'n thu hut it nhfi't lfi mdt nhdm eae nha 
dtfu tfl nflde ngoai. Trong thfldng mai, nguyen 
tfic khdng phfin bidt ddi rfl dfldc ap dung ddi 
vdi hang hda va dich vu trdn thi trfldng vfi v l 
i^;uyen tfie la cd gidi han nhat dinh. (^n trong 
dtfu tfl, ve nguyen ttfe, nd se hen quan dd'n tofin 
bd quy trhib san xutft eua nhfi dtfu tfl va do 
vfiy, se mang tinh chat sfiu r d i ^ vfi nhay cam 
hdn so vdi linh vflc thfldng maL 

Nhfl vfiy, cac thoa thufin (Jtfu tfl da pbflting 
cdn phai vfldt qua nhieu trd ngai hdn quan den 
anh hfldng cua eae tap dofin xuydn qudc gia ddi 
vdi eac nfldc chu nhfi lfi cac nfldc dang phfit 
trien. Mdt vain d l dfit ra lfi ne'u nhfl thfle hien 
cac hidp dinh dau tfl da phfldng thi cd t h l nay 
sinh eae VEUI de khd khan trong khi do thi each 
tiep can thdng qua cfic hidp dinh dtfu tU khu 
vflc va cac hidp dinh dtfu tfl song phfldng se cd 
the khtfc phtie dfldc nhiing vtfn d l nay. 

Hien nay, cd xu hfldng ket hdp ddi vdi 
nhiing nd lfle hen k i t sieu khu vflc: fy trpng 
cua Hidp dinh ddi tae xuydn Thai Binh Dfldng 
(TPP), Hidp dinh doi tae kinh te' tofin dien 
(RCEP) trong ddng vdh tofin eau tfing trong 
khi Hiep dinh ddl tfic dau tfl vfi thfldng mai 
xuyen Dai Tay Dudng (TTIP) giam mdt nfla. 
Cfic nhdm hen khu vuc d a i ^ tao dflng boat 
ddng dtfu tfl trflc tid'p nflde ngoai tidn pham vi 
tofin etfu. Ba nhdm khu vflc chinh dfldc the 
hien thdng qua nhiing each thfle nhdm dfim 
phan chinh dd lfi TPP'^ TTIP, RCEP chidm 
khoang 1/4 hoac ldn hdn ddng vd'n FDI. APEC 
duy tri hdp tfic sau rdng nhat nhdm hdp tac 
khu vflc vfi chie'm tdi 54% ddng vd'n tofin etfu 
(WIR2D14). 

5. Cac n h a n t o ' t r ong cac h iep d i n h dtfu 
tfl quoc te* l ien q u a n d e n Irfa c h o n 
ch inh sach d a u tfl c u a cac quoc gia 

Cac qudc gia cd t h l nhan manh nhiing 
thaeh thflc chinh sach dtfu tfl qudc te trong 
hfldng tiep can chien lUdc ciia hp ddl vdi IIAs, 

trong dam phan va xay dflng eac (heu khoan cu 
t h l va thdng qua xay dflng dong thufin da 
phflcttig. Mgt Id, xfic ttjnb vai trd ciia cac Hiep 
dinh dtfu tfl qudc te' trong chid'n Ifldc phat tr i& 
vfi chinh sach dau tfl cua cac quec gia. Khi 
tham gia vao eae hiep dinb nay, eae nhfi hoach 
dinh ehinh saeh ctfn phai nhan thfle dfldc rfing 
eac hidp djnh dau tfl qudc te cd t h l hofic khdng 
t h l tao ndn sfl phfit t r i ln cua quoc gia hp va 
tao lap cac hfldng flu tien rd rfing. Hai Id, dfim 
phan cac hiep dinh dau tfl qudc te than thien 
phfit trien b in vii i^. Cac hiep dinh nay than 
thien phfit t r i ln ben viing ket hdp/triln khai 
cae dilu khoan manh me nhfim xfle tien ho%t 
dpng dtfu tfl cd tiach nhiem, cfin btfng cac 
nghia vu cua nha dtfu tfl va chinh phu nfldc 
tie'p nhfin vfi dam bao khdng gian cac quy dinh. 
Ba Id, cfic nhfin to' cua cae hiep dinh dau tu 
qudc te': nhijng Ifla ehpn ehinh saeh. Nhflng Ifla 
ehpn d l tao dflng cac hidp dinh thfin thien phat 
trien ben viing bao gdm (iilu chinh eae dilu 
khoan dang t r i ln khai trong cfic hidp djnb dtfu 
tfl qudc te', bd sung nhflng ndi dung mdi vfi dfla 
ra khai nidm ddl xfl khac bidt va dfic bidt. Ddi 
vdi qudc gia dang phat tr i ln, tflng bfldc hdi 
nhfip kinh te thd' gidi, Ifla chpn cfic hidp dinh 
phu hdp trong qua trinh dfim phfin, ky ki t cac 
hidp djnb dtfu tfl qudc te, cung nhfl dieu chinh 
ehinh sach dtfu tfl hnh boat ed y nghia quan 
treng./. 
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