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Abstract

In the context of digital transformation in general, and digital transformation in international trade in
particular, smart contracts have emerged as an inevitable and objective development, keeping pace with the
growing application of advanced technologies and creating significant breakthroughs not only for businesses
but also for governments worldwide. However, most jurisdictions, including Vietnam, have not yet established
a comprehensive legal framework governing this type of contract. This regulatory gap creates considerable
challenges when disputes arising from smart contracts occur in the sphere of international trade. Against
this background, the article provides an overview of smart contracts and focuses on examining international
experience as well as the current Vietnamese legal framework governing the resolution of disputes arising from
smart contracts concluded in international trade. On that basis, the article offers several recommendations and
proposes directions for improving Vietnamese law on the resolution of disputes arising from such contracts.
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1.Pat van dé

Trong b8i cadnh phat trién manh mé ctia cdng nghé blockchain va cudc Cach mang cong nghiép 4.0,
hgp déng théng minh (HDTM) da trd thanh mét trong nhiing céng cu phap ly dugc quan tam dac biét,
dac biét la trong linh vuc thuong mai quéc té. HDTM khéng chi cai thién tinh minh bach, tu dong hoa,
va bdo mat trong giao dich, ma con gidm thiéu dang ké su can thiép cia bén thi ba va rui ro trong qua
trinh thuc hién hgp dong. Tuy nhién, viéc ap dung HDTM dat ra nhiéu thach thic déi véi cac hé théng
phap ly truyén théng, dac biét la trong cac giao dich thuang mai xuyén quéc gia, noi cac qudc gia co
khung phép ly khac nhau va chua cé su déng thuan chung vé viéc diéu chinh HDTM. G Viét Nam, mic
du phap luat vé giao dich dién t va thuong mai da cé nhiing budc ti€én nhat dinh véi Luat Giao dich
dién tir sira d6i nam 2023, song van dé vé HDTM van con la mét linh vuc méi mé va chua dugc quy dinh
ré rang. Diéu nay tao ra nhimng kho khan trong viéc ap dung va bao vé quyén lgi clia cac bén khi tham
gia cac giao dich thuang mai quéc té théng qua HDTM.

Trong pham vi clia bai nghién cuu, tac gia sé tap trung phan tich cac dac diém lién quan dén HDTM
theo nghia rong do khai niém HDTM trong thuong mai quéc té da dugc bao trum bai khai niém HDTM
néi chung, dac biét lién quan dén van dé giai quyét tranh chap phat sinh tir HDTM trong thuong mai
quéc té. Tu do, cac kién nghi nham hoan thién khung phap ly tai Viét Nam cling sé dugc dua ra. Nghién
clru van dé trén khong chi mang y nghia ly luan trong viéc hoan thién hé thong phap luat vé giao
dich dién t&r va thuong mai qudc té cta Viét Nam, ma con c6 y nghia thuc tién sau sac. N6 gitip doanh
nghiép Viét Nam tu tin hon khi tham gia vao cac giao dich quéc té€ bang HDTM, dong thai thic day moi
truong kinh doanh minh bach, hién dai va hiéu qua hon.
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2. Noi dung nghién ciu

2.1. Khdi qudt vé hop déng théng minh

2.1.1.Binh nghia

Hién tai, chua c6 su thong nhat vé viéc dinh nghia thé nao la HDTM. Thuat ng(t nay da xuat hién lan
dau cach day gan 30 nam. Theo d6, HDTM mé ta mét loai hop dong gom cac diéu khoan dugc cac bén
thda thuan dugc thé hién dudi dang ki thuat s8'. Véi cach gidi thich trén, HDTM chi don gian dugc coi
1a ¢4 uu diém vuat trdi so v6i hgp déng truyén théng va diéu nay khéng déng nghia rang HDTM sut
dung tri tué nhan tao.

Sau do, thuat nglir HDTM dugc gan vai khai niém chudi khoi (blockchain) nhiéu hon. Blockchain ¢
thé dugc xem nhu mét s6 cai ky thuat s6 dugc chia sé gilia tat ca cac thanh vién trong mang ludi theo
mot co ché déng thuan2. S6 cai nay la mot tap hap cé thir tu clia cac khdi, mbi khéi chita mot danh
sach cac giao dich. Cac khoi nay dugc “xau chudi” lai véi nhau thanh mot chudi tuan ty dua trén mat
ma hoc va dugc dadm béo rang bat ky su thay déi nao trong mét khéi trudc dé sé anh hudng dén toan
b6 chudi lién tuc.

Theo Stuart D. Levi va Alex B. Lipton, HDTM dugc coi nhu mét dang hgp dong ki thuat sé trén mot
nén tang dua trén blockchain®. N6 duéi dang ma may tinh dé tu dong thuc thi toan bd hodc mét phan
cla théa thuan gilra cdc bén. HDTM hoat déng bang cach tuan theo cac cau lénh dan gian“If...then.."*
dugc viét trong ma trén blockchain®. Mang lugi may tinh sé thuc hién cadc hanh déng khi cac diéu kién
da dugc xac dinh trudc dugc dap Ung va xac minh. Thuat ngl“théng minh” & day dé cap dén kha nang
tu thuc hién va tu thi hanh ctia HDTMS,

Tém lai, hgp déng théng minh dugc hiéu la cac chuong trinh may tinh dugc thuc hién mét cach
hoan toan tu déng ma khéng can su can thiép cla bén thi ba khi c6 diéu kién cu thé dugc théa man.

2.1.2. Bdc diém

Do HDTM hoat ddng bang cach tuan tha cac cau Iénh “If...then...", ching c6 su khac biét ré rét so
véi hgp dong truyén théng. Cu thé, HDTM c6 nhiing ddc diém co ban sau:

Thi nhdt, HDTM c6 tinh tu déng hda trong viéc thuc hién cac thoa thuan. Diéu nay cé nghia, ching
khéng yéu cau su can thiép cia con ngudi trong qua trinh thuc hién hgp dong. HDTM c6 thé tu déng
kich hoat cac hanh déng ké tiép khi cac diéu kién da dugc dap iing ma khong can téi bat ky su tac dong
nao clia bén thi ba. Bay cling chinh la su khac biét co ban gilta hgp dong théng minh va hgp dong
dién ti’. Trong khi ca hai déu la loai hgp dong thé hién thong qua cac thiét bi dién t, hgp dong dién
tr van can su hién dién ctia mot bén thi ba, con hgp déng thong minh thi khéng hé co.

Tharhai, HDTM c6 tinh tat dinh va khéng thé sra d6i. Cac HDTM chi thuc hién nhirng hanh déng ma
chiing dugc thiét k&, lap trinh va chi thuc hién trong trudng hgp céac diéu kién dugc théa man. Ching
ta cling khong thé sita d6i HDTM sau khi da di vao trién khai hop déng. Pay tiép tuc la mot dac diém
cd ban phan biét gilra hgp dong théng minh va hop déng dién tié. Can luu y rang dac diém vé tinh tu
dong hoa ciing la moét thach thic 16n d6i véi viéc ap dung rong rai cong nghé nay.

1) Nick Szabo (1996), Smart Contracts: Building Blocks for Digital Markets.

2) Xem tai: https://vietnamblockchain.asia/post/5666248/the-blockchain-definition, truy cap 31/10/2025.

3) Stuart D. Levi va Alex B. Lipton (2018), An Introduction to Smart Contracts and Their Potential and Inherent Limitations. Xem tai:
https://corpgov.law.harvard.edu/2018/05/26/an-introduction-to-smart-contracts-and-their-potential-and-inherent-limitations/#3, truy cap
31/12/2025.

4) Céu lénh “If... then...” c6 nghia la “Néu... h‘ ”. Vi dy, neu hang hoa dugc dc tai kho ctia bén mua, sé tién da thoa thuan s& duoc
chuyén cho bén ban”. Nhitng cau 1énh “If... then...” néu ra quyén va nghia vu ciia mdi bén theo hop ddng theo timg trudong hop cu thé.

5) Xem tai: https://www.ibm.com/topics/smart—contracts truy cap 31/10/2025.

6) Larry A. DiMatteo, Michel Cannarsa, and Cristina Poncibo, Cambridge Law Handbooks - Cambridge University Press (2019), The
Cambridge Handbook of Smart Contracts, Blockchain Technology and Digital Platforms, tr. 4.

7) Hop df")ng dién tu la mot giao dich gitra cac bén dugce thé hién dudi dang dién tur, dugc ky bfmg chir ky dién tir.

8) Shrisha Sapkota, The Difference Between E-contracts and Smart Contracts and How These Can Help the Legal Tech, Xem tai: https:/
goodlawsoftware.co.uk/law/the-difference-between-e-contracts-and-smart-contracts-and-how-these-can-help-the-legal-tech/, truy cép
ngay 22/12/2025.
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Thu ba, HDTM c6 tinh minh bach va an toan théng tin hon do dugc hoat déng dua trén mang luéi
blockchain cong khai, khéng bi quan ly hay giam sat bai bat ci mét co quan tap trung nao.

Thir tu, HDTM c6 d6 chinh xac cao, do hoat ddng dua vao cac I1énh dugc thiét lap san. Diéu nay gitp
tranh t6i da cac 16i khong mong mudn, dem lai su chinh xac cao.

Thindm, HDTM ¢6 kha nang thuc hién giao dich nhanh chong va tiét kiém chi phi®. HDTM tiét kiém
hang gi® dong hoé cho nhiéu quy trinh kinh doanh truyén théng va chi phi cho ngudi dung trong qua
trinh van hanh va hoat déng

2.2. Giai quyét tranh chdp phadt sinh tir hgp déng théng minh trong thuong mai quéc té

Hop dbng théng minh st dung cong nghé chudi khéi Blockchain dé tu dong hda viéc thuc thi cac
ma lénh tai mot thoi diém nhat dinh. Bang cach nay, vé mat ly thuyét, diéu nay co thé loai bo viéc tu
y stia d6i, don phuang chdm dut hgp déng clia ngudi tham gia ma c6 thé dan dén vi pham cac diéu
khodn hgp dong va gay ra thiét hai. Tuy nhién, mot s6 tranh chap van c6 thé phat sinh nhu 16i ma héa
trong HDTM khién mét s6 diéu khodn bi thay déi so véi du tinh ban dau ctia cac bén (nhu sé luong,
khéi lugng, muc chi phi, thai gian thuc hién giao dich), 16i nhap dir liéu khong phu hop, mat kha nang
thanh toan khi giao dich dang dugc tién hanh. Biéu nay cé nghia la nhiéu HDTM c6 thé khéng dugc ma
hoa chinh xac dé bao ham y dinh ban dau clia cac bén.”® Hoac véi mot hgp dong truyén théng, mot bén
c6 thé chdm dut, huy bé hop déng thi viéc thuc thi trong HDTM la tu ddng véi ma bat bién, va tranh
chap phat sinh 1a kho tranh khoi. Nhiing ly do nay dan dén hop déng khéng thé dugc thuc hién va lgi
ich ctia bén bi anh hudng. Déng thai, ciing khéng cé hé théng quy tac rd rang dé€ ap dung cho HDTM.
Trong thu tuc gidi quyét tranh chap, viéc s dung ngdén ng lap trinh dé xay dung diéu khoan co thé
gay khé khan cho tham phan, trong tai vién va hoa giai vién trong viéc dua ra phan quyét va hiéu ban
chat ctia tranh chap, bdi ho can phai cé cac chuyén gia hé trg ho trong viéc gidi ma cac ngon ngir nay''.

Trong thuong mai quéc té, cac bén ctia hgp déng dén tir cdc qudc gia va vung lanh thé khac nhau,
véi doi tuong clia hop déng (hang ho4, dich vu, quyén s& hiiu tri tué...) dugc dich chuyén xuyén bién
gidi. Cac cau hoi khac dugce dat ra la: Cac bén sé giai quyét tranh chap hgp dong thong minh cia minh
& dau? Luat nao diéu chinh giao dich va bang chiing nao cé thé dugc thu thap dé xét xr van dé? Hon
nla, tinh chat 4n danh trong hgp déng théng minh va tinh linh hoat cia danh tinh truc tuyén khién
viéc xac dinh cac bén thuc su la ai trg nén khé khan. Trong khi do, ban chat phi tap trung ctia hgp déng
théng minh ngan can cac toa an thuc hién quyén tai phan hoac quyét dinh lua chon luat cia minh'

Hgp déng thong minh hoat dong rat khac so véi hgp dong truyén thong nén hé thong giadi quyét
tranh chap vai cac tranh chap phat sinh ti hgp dong nay cling can cé cach thiic hoat déng khac biét.
Mot trong nhing gidi phap cho nhiing bat cap néu trén la viéc st dung hé thong giai quyét tranh
chap truc tuyén (ODR). Cac quy trinh khdc phuc hau qua c6 thé dugc xay dung truc tiép trong cac thoa
thuan, doc lap vai tham quyén phap ly. Néu cong nghé dugc sir dung dé tao HDTM (cé thé trong thi
trudng hodc trang web dich vu phép ly) thi c6 thé chén mét diéu khodan khi tao chi dinh viéc st dung
hé théng ODR trong nén tang phan mém dé néu co bat ky tranh chap nao phat sinh. Vi du: néu moét
bén st dung RocketLawyer dé soan thdo thdéa thuan ngudi ban lai dusi dang HDTM, thi hgp déng dé
6 thé chi dinh viéc st dung Trung tam giai quyét RocketLawyer dé giai quyét moi tranh chap trong
viéc thuc hién hgp déng.

Trong HDTM, diéu khoan ODR c6 thé hoat déng theo cach tuong tu nhu Hé théng Andon trong
linh vuc kiém soat chat lugng. Hé thdng Andon la mot phan clia phuong phép ki€ém soét chat lugng

9) WTO and World Customs Organization (2022), WCO/WTO Study Report on Disruptive Technologies, tr. 33. Xem tai: https://www.wto.
org/english/res_e/booksp e/wco_wto_the technologies.pdf, truy cap 22/12/2025.

10) Amy J. Schmitz and Colin Rule (2019), “Online Dispute Resolution for Smart Contracts”, Journal of Dispute Resolution, Legal Studies
Research Paper Series Research Paper No. 2019-11, tr. 104

11) Tldd

12) Jakub J. Szczerbowski (2017), Place of Smart Contracts in Civil Law. A Few Comments on Form and Interpretation, SSRN 333, tr.
335, https://ssrn.com/abstract=3095933
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Jidoka do Toyota tién phong & Nhat Ban."* Hé théng nay quy dinh rang bat ky cong nhan nao trén day
chuyén san xudt déu c6 quyén nhan nat dé ding day chuyén néu ho xac dinh c6 van dé'. Trong béi
canh HDTM, mét diéu khodn ODR dugc ma hoa trong HDTM c6 thé cho phép cé hai bén nhan mét nut
tuong tu (c6 thé la nut do) dé dirng viéc thuc thi HDTM, kich hoat quy trinh ODR. Sau d6, quy trinh ODR
c6 thé tuan theo thoda thuan trudc dé clia cac bén (cé thé la hoa giai, trong tai, toa an hodc cac gidi phap
huy déng nguén luc tir cong dong). Tuy thudc vao két qua dat dugc, HDTM sau dé c6 thé tiép tuc hoat
déng theo cac quy trinh trudc d6 hodc c6 thé no sé khdng hoat dong va dugc thay thé bang mét thoa
thuan mdi cling sé dugc ma hoa thanh HDTM va dua vao blockchain.

Bang cach nay, diéu khodn ODR trong HDTM cé thé hoat ddng gidng nhu mét théa thuan ky quy.
Thay vi chi c6 hai bén tham gia thoa thuan, viéc dua vao diéu khoan ODR sé tao ra vai trd cho bén thu
ba, nha cung céap dich vu giai quyét tranh chap. Néu mét trong hai bén dau tién nhan nat Andon, vai trd
clia bén thir ba sé tu ddng dugc yéu cau. Trong mét thda thuan ky quy, mét bén tha ba dang tin cay sé
gitr khoan thanh toan cho dén khi ngugi tra tién cho biét rang ho da hai long, lic d6 khoan thanh toan
sé dugc chuyén lai cho ngudi dugc tra tién'. Trong diéu khoan ODR ctia HDTM, mét trong hai bén cé
thé yéu cau quy trinh ODR bat ctt luc nao. Diéu nay sé dong bang viéc thuc hién HDTM va trao cho bén
th( ba trung 1ap quyén xac dinh con dudng thich hgp dé giai quyét van dé tu thoi diém dé.

Ghi nhan su ton tai ctia HDTM, cac qudc gia cling phai d6i mat véi thach thic trong viéc giai quyét
tranh chap phat sinh tir loai hgp d6ng nay va thita nhan vai trd ctia nén tang ODR trong hé trg giai
quyét tranh chap mét cach hiéu qua.

EU da tao ra mét nén tdng ODR toan lién minh véi cac dich vu dich thuat thong qua Quy dinh ODR
(524/2013) va Chi thi ADR (2013/11/EU). Quy dinh thiét [ap mét c6ng théng tin trén toan EU danh cho
ngudi tiéu dung va thuong nhan, nhiing ngudi cé thé gui khi€u nai thong qua nén tang nay'e. Sau dé,
nén tang sé chuyén khiéu nai dén t8 chiic phuang thuc gidi quyét tranh chap thay thé phu hop, gitp
cac bén dat dugc giai phap bén ngoai tda an theo cac quy tac thu tuc riéng clia té chiic o'

Ngoai ra, Uy ban Lién hop quéc vé Luat Thuong mai Quéc té (UNCITRAL) da ¢S géng soan thao cac
quy tac thu tuc théng nhat cho ODR nhung cong viéc da tuong doi bé tac. Muc tiéu ciia Nhom lam
viéc lll cha UNCITRAL da thay dé&i ké tir khi nhém bat dau lam viéc vé ODR vao nam 2010. Tré ngai la su
khac biét co ban gitta cac khu vuc phap ly khac nhau vé viéc chdp nhan cac diéu khoan trong tai rang
budc trudc tranh chap trong cac vu viéc ctia ngudi tiéu diing. Vao thang 7 nam 2015, Uy ban da xac
dinh thém nhiém vu ctia Nhom cong tac la tap trung vao cac thanh phan cta quy trinh ODR, ma Nhém
cdng tac trudc dé thong nhat. Nhdm lam viéc sé tiép tuc hoat dong trong mot nam, cho dén mua he
nam 2016, sau d6 nhom sé gidi thé bat ké két qua ra sao'®. Khong chi thiéu tiéu chudn théng nhat vé
thu tuc t6 tung, van dé thuc thi con Ia mét van dé khac chua dugc gidi quyét'. Do dé, can c6 moét co
ché béi thudng hiéu qua dé budc tuan tha trong trudng hop quyét dinh cudi cing dat dugc trong quy
trinh ODR khong dugc tu nguyén tuan theo. Mét sé giai phap cho thuc thi cac quyét dinh ODR da dugc
phat trién trong thuc té. Mét lua chon dugc thao luan nhiéu la thuc thi cac quyét dinh ODR duéi dang

13) Andon"—The Definition, SAGECLARITY, https://sageclarity.com/solutions/andon-system/, truy cap 17/1/2026.

14) Gwynn Guilford (2018), GM's Decline Truly Began with its Quest to Turn People into Machines, QUARTZ, https://qz.com/1510405/
gms-layoffs-can-be-traced-to-its-quest-to-turn-peo-ple-into-machines/: Day Andon 14 “mot loai phanh khén cép ma khi dwoc kéo ra s dimg
ngay ddy chuyén lép rap”.

15) Amy J. Schmitz and Colin Rule (2019). “Online Dispute Resolution for Smart Contracts”’, Journal of Dispute Resolution, Legal
Studies Research Paper Series Research Paper No. 2019-11, tr.123

16) Nén tang dugc ra mét ngay 1 thang 11 nam 2016, https://webgate.ec.curopa.cu/odr

17) Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute resolution for consumer
disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR), http://eurlex.europa.eu/
LexUriServ/LexUriServ.do?uri= OJ:L:2013:165:0001:0012:EN:PDF, truy cap 28/12/2025.

18) United Nations Commission On International Trade Law, Working Group III (Online Dispute Resolution), Thirty-second session,
Annotated Provisional Agenda (30 July 2018), p 4, https://documents-ddsny.un.org/doc/UNDOC/LTD/V15/066/23/PDF/V1506623.pd-
f?OpenElement, truy cap 28/12/2025

19) R. Koulu (2015), One Click Too Much? — Thoughts on UNCITRAL's Work on ODR Draft Rules, Part I, http://www. cyberjustice.ca/
actualites/2015/03/13/one-click-too-much-thoughts-on-uncitrals-work-on-odrdraft-rules-part-ii/, truy cap 28/12/2025
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phan quyét trong tai théng qua céc toa an cong. Cac phuong thic khac dé budc tuan tha bao gom tur
danh gia clia ngudi dung dén cac khoan béi hoan va dich vu ky quy. Mot gidi phap khac dugc dua ra
la trang web thuong mai dién ti thuc thi truc tiép, yéu cau giao dién chat ché gitia thi trudng, phuong
thuic thanh toan va dich vu ODR.

G Trung Quéc, cac toa &n cap tinh, chéng han nhuToa an trung cdp Hang Chau da ra mét nén tang ODR
cho mét loat dich vu tu phap bao gém hoa giai, trong tai va tranh tung vao nam 2018. Cach tiép can nay rat
dugc hoan nghénh nhung hiéu qua van can dugc cai thién. Ngoai ra, cd quan tu phap clia quéc gia nay da
xac nhan tinh hgp lé ctia dir liéu dugc luu trir trén blockchain lam bang chiing trong cac tranh chéap phap ly.
Vao thang 7 nam 2018, mot toa an & Hang Chau, tha pha tinh Chiét Giang da xac nhan gia tri phap ly ctia di
liéu dién t& dugc luu trir qua blockchain lam bang chiing trong mét phién toa xét xit ban quyén truc tuyén.
Toa an xem xét bang chiing dién ti bang cach tiép can thuc té, cho rang déi véi dit liéu dién ti dugc luu
tr{r va bdo quan bang blockchain hoac cac phuong tién ky thuat tuong tu, tda dn nén cé thai dé cdi méva
trung lap, dong thdi viéc phan tich va xac dinh nén dugc tién hanh theo ting trudng hop cu thé. Hon niia,
dé xac dinh d tin cay clia bang ching dién tir va phuong phép bao quan bang chiing cia nguyén don c6
tuan tha luat phap hay khong, Toa an da xem xét 1) Cac tiéu chuan ctia nén tang bao quan bang ching, 2)
Dé tin cay clia cac phuong tién ky thuat dé thu thap cac trang web vi pham lam bang chiing va 3) Phuang
phap dugc st dung dé bao quan bang chiing dién ti trong chudi khéi®.

Day khong phai la trudng hop dau tién co quan tu phap xac nhan tinh hgp |é ctia bang chiing dugc
luu trir dudi dang dién tir bang cong nghé blockchain. Vao thang 2 nam 2018, Uy ban Trong tai Quang
Chau da ban hanh phan quyét dau tién cda nganh dua trén cac cdng nghé khac dé nhap di liéu giao
dich vao chudi?'. Khi xay ra tranh chap, di liéu dugc luu trr trong chudi c6 thé dugc tai Ién hé théng
dién tir cta trong tai dé sir dung lam tai liéu xac thuc cho qua trinh phan x nhanh chéng. D liéu dugc
luu trt theo thai gian thuc da hinh thanh moét chubi bang chiing théng qua hop déng théng minh dé
dap Uing cac yéu cau vé tinh xac thuc, tinh hgp phap va muc d6 lién quan ctia bang ching.

Véi su phat trién clia cdng nghé may tinh, viéc xay dung thém diéu khoan vé giai quyét tranh chap
cho HDTM va ddm bao rdang mébi HDTM riéng |&, bao gébm cd HDTM trong thuong mai qudc té ¢ thé cé
mot quy trinh gidi quyét tranh chap truc tuyén ma cac bén cdm thay phu hop la kha thi.

2.3. Phdp ludt Viét Nam vé gidi quyét tranh chdp phdt sinh tir hop déng théng minh trong thuong
mai quéc té

Hién nay, co ché vé giai quyét tranh chap vé HDTM van chua dugc quy dinh trong phap luat Viét
Nam?2. Néu cong nhan HDTM cé gid tri nhu cac hgp dong truyén théng thi sé cé cac quy dinh phap ly
c6 thé dugc st dung lam can cir xac dinh luat ap dung va tham quyén cia Toa an Viét Nam. Theo Diéu
683 B6 luat Dan su nam 2015, cac bén trong quan hé hop déng co thé théa thuan lua chon phap luat
ap dung cho hgp déng cia minh, trir mét sé truong hop do luat quy dinh. Trudng hop cac bén khéng
c6 thda thuan, phap luat cia nudc c6 méi lién hé gan bé nhat véi hop déng sé dugc ap dung. Vé tham
quyén, Diéu 469 va Diéu 470 Bo luat T6 tung dan su nam 2015 (stia d6i, b6 sung nam 2017) quy dinh vé
tham quyén chung va tham quyén riéng biét cia Toa &n Viét Nam trong gidi quyét cac vu viéc dan su
€6 yéu té nudc ngoai. Ngoai Toa an, cac bén con co thé gidi quyét tranh chap théng qua co ché thuong
lugng, hoa gidi, trong tai. Thé nhung, cac quy pham trén van chua cé tién 1é 4p dung dé gidi quyét cac
tranh chap phat sinh tir HDTM tai Viét Nam.

2.3.1. Ve chiing cu khi gidi quyét tranh chdp phdt sinh tor hop déng théng minh

Phap luat Viét Nam thira nhan HDTM la ching cu khi giai quyét tranh chap dan su tai co quan co

20) Han Mei Tso & Jude Ji (2018), The First Case in China Using Blockchain Technology to Preserve Electronic Evidence, https://www.
obwb.com/newsletter/the-first-case-in-china-using-blockchain-technology-to-preserve-electronic-evidence, truy cap 28/1/2026.

21) Jia Wang & Chen Lei (2019), “Will Innovative Technology Result in Innovative Legal Frameworks? — Smart Contracts in China”,
European Review of Private Law 6-2019, tr. 926

22) Luu Huong Ly (2022), Smart contracts prompt the need to improve the legal system, https://vietnamlawmagazine.vn/smart-contracts-
prompt-the-need-to-improve-the-legal-system-48238.html, truy cap ngay 10/1/2026.
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tham quyén. B6 luat T6 tung dan sy ndm 2015 cla Viét Nam quy dinh: “Ching cd trong vu dn dan su'la
bat ky su viéc nao duoc duong su, co quan, té chiic, cd nhdn khdc trong qud trinh té tung nép, xudt trinh
cho toa dn hodic dugc toa dn thu thdp theo trinh tu, thi tuc do BJ ludt nay quy dinh va duoc tda dn st dung
lam cdn cur d@é xdc dinh cdc tinh tiét khdch quan cta vu dn, xdc dinh yéu cdu, phdn déi ctia duong su ¢ cén
cuirva hgp phdp hay khéng™.

B6 luat cling quy dinh 10 ngudn chiing ct, bao gdom: van ban doc dugc, nghe dugc, nhin thay duoc,
di liéu dién td; vat chidng; 16i khai ctia duong su; 161 khai ca ngudi lam ching; két luan giam dinh;
bién ban dinh gia tai chd; két qua dinh gia tai san, dinh gia; bién ban ghi chép su kién phap ly, hanh vi
phap ly do ngudi c6 tham quyén thuc hién; van ban dugc cong chiing/chiing thuc; va cac ngudn khac
theo quy dinh clia phdp luat?. Ngoai ra, Luat Giao dich dién tr 2023 cling xac dinh c6 gia tri dung lam
ching c®. Nhu vay, vé nguyén tac, HDTM dudi dang di liéu dién t& hoan toan cé thé dugc cdng nhan
la ngudn chiing cu khi gidi quyét tranh chap dan su tai co quan c6 tham quyén.

2.3.2. Vé xdc dinh ludt dp dung va thdm quyén tai phdn

Véan dé nay c6 thé dugc giadi quyét néu cac bén trong HDTM lap trinh trudc (ma hoa) diéu khoan
luat ap dung va tham quyén tai phan trong HDTM. Giéng nhu cach thic hoat déng ctia day Andon, khi
cac bén ctia HDTM thdy tiém an rai ro khi hgp dong da dugc giao két, ho c6 thé stt dung mot nat do
dugc ma hoa dé tam diing viéc thuc thi hop déng va chuyén ti€p qua mot diéu khodn riéng biét vé giai
quyét tranh chap. C6 thé st dung chinh cdng nghé dugc dung dé tao HDTM dé tao mot diéu khoan chi
dinh viéc sir dung hé théng ODR cho HDTM dé néu cé bat ky tranh chdp nao phéat sinh. Tir diéu khoan
nay, thoa thuan chon luat 4p dung, co quan giai quyét tranh chap vira dugc giadi quyét theo y chi cta
cac bén khi ho chon giao két hgp déng, vita chap thuan chinh diéu khoan giai quyét tranh chap dugc
ma hoa trong hop dong do.

Khi cong nghé phat trién, cac thuat toan co thé dong vai trd quan trong trong viéc diéu chinh quy
trinh, tha tuc gidi quyét tranh chdp theo nhu cau, s& thich va lgi ich ctia cac bén, ODR da dai dién cho
su thay d&i sau sdc tir gidi quyét tranh chap truyén théng, dat nén tang cho viéc thuc hién cong ly ky
thuat s6, cung cap cac quy trinh cong bang va hiéu qua ctia ky nguyén ky thuat s6. Méi su thay déi
lién quan dén ODR déu c6 tiém nang to I6n dé tang kha nang tiép can céng ly. ODR cho phép cac bén
lién lac dé dang cho du ho & cach xa vé vi tri dia ly, vao bat ké thai gian nao (ngay hay dém) ma khéng
phai mat chi phi hay bo 16 céng viéc, diéu ma thuan Igi cho cac bén trong quan hé thuang mai quéc
té. Trong bdi canh chuyén déi s6, cac qubc gia trén thé gii da cdng nhan tiém nang ctia ODR, va Viét
Nam khong nén la ngoai lé.

Trong qua trinh gidi quyét cac tranh chap lién quan dén nhing diéu mai la nhu blockchain va
HDTM, rat c6 thé mot diéu khoan phap ly (thong qua cac ma) sé dugc hiéu hoac dién gidi theo nhiing
cach khac nhau. Do d6, can ban hanh mot nghi quyét hoac tién Ié phép ly dé dién giai va huéng dan
viéc ap dung luat théng nhat cung véi co ché hé trg giai thich cac diéu khoan ctia HDTM khi s&r dung
chiing nhu chiing ctr trong giai quyét tranh chap. Tiép thu quan diém cla cac hoc gia va cac quéc gia
trén thé gidi, viéc iing dung chinh co ché hoat d6ng ctia HDTM vao xay dung diéu khoan ODR phu hop
vGi tiing HDTM, trong dé c6 HDTM trong thuang mai qudc té tao ra co hdi méi cho Viét Nam, gidp giai
quyét cac tranh chap phat sinh mét cach“théng minh” va hiéu qua hon. Tuy nhién, can luu y rang céng
nghé hién dang phat trién nhanh han bao gid hét va blockchain, HDTM khéng phai la ngoai 1&, doi hoi
céac co quan chuc nang phai theo déi chat ché van dé nay dé hoan thién quy dinh phap luat trong tng
dung HDTM cung véi nén tang giai quyét tranh chap truc tuyén.

3. Két luan

Trong boi cdnh chuyén déi s6 dang tai cau tric hoat déng thuong mai toan cau, hgp déng théng
minh (HDTM) van hanh trén nén tang blockchain ngay cang dugc nhin nhan nhu mot céng cu cé kha

23) Diéu 93 Bo ludt TS tung dén sur 2015
24) bieu 94 B luat To tung dan sy 2015
25) Didu 11 Luat Giao dich dién tir 2023
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nang lam thay d&i cach thic giao két va thuc thi hgp déng trong thuong mai quéc té. Nha cac dac tinh
nhu ty déng hoa, tinh tat dinh, minh bach va han ché su can thiép clia bén trung gian, HDTM gép phan
nang cao hiéu qua giao dich, giam chi phi va tdng muc do an toan phap ly cho cac cha thé kinh doanh.
Tuy nhién, chinh nhirng dac trung cong nghé nay cling dat ra nhiéu thach thic déi véi hé théng phap
luat truyén thong, dac biét trong viéc xac dinh luat ap dung, thdm quyén tai phan va co ché giai quyét
tranh chap.

Mac du phép luat Viét Nam hién hanh da thira nhan gia tri phap ly ctia dit liéu dién t va cho phép
st dung lam chiing ctrtrong t6 tung, van con khoang tréng phap ly d6i véi co ché diéu chinh riéng cho
HDTM trong méi trudng thuang mai qudc té. Kinh nghiém qudc té cho thay xu hudng két hgp cong
nghé véi co ché giai quyét tranh chap truc tuyén (ODR) la hudng di pht hgp nham thich (ng véi ban
chat s6 hoa clia loai hgp déng nay.

Trén co sG do, Viét Nam can ti€p can HDTM theo hudng linh hoat nhung than trong: thira nhan gia
tri phdap ly trong khuén khé hién hanh, déng thai tiing budc hoan thién quy dinh vé chiing cu dién td,
lua chon luat ap dung va tham quyén giai quyét tranh chap xuyén bién gigi. Hoan thién khung phap
ly vé gidi quyét tranh chap tit HDTM khéng chi dap tng yéu cau chuyén déi s6 ma con tao nén tang
dé doanh nghiép Viét Nam tham gia hiéu qua han vao thuang mai qudc té trong ky nguyén kinh té sé.
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