X&' ly tinh trang hang hoa dén
trudc chirng tir dén sau trong
giao nhan hang hoa

Van tdi dwong bién déng vai tro hét sirc quan trong trong buén ban quéc té. Hién
nay, hon 80% vé khoi lwong, 50% vé gid tri hang héa xudt nhdp khau (XNK) trén thé
gidi do van tdi dwong bién dam nhdn, gp phan tang truéng lwong hang héa giao
thwong, mé réng thi truong, da dang hang héa XNK giita cdc quéc gia.

Trong vin tai dwong bién, van don dwong bién (Bill of Lading- B/L) la chitng tir
trung tam, dong vai tro la bién lai nhdn hang ciia nguoi chuyén chd, bang chirng
ciia hop dong van chuyén, xdc nhdn quyén sé hitu hang héa. Véi nhitng chire ning
d6, B/L la chitng tir khong thé thiéu dwoc trong cdac hoat dong: Thanh todn, giao
nhdn, bdo hiém, khiéu nai doi boi thuwong... Tuynhién, trong qud trinh sir dung B/L
dd phat sinh nhiéu van de, dac biét trong linh vue giao nhdn khi hang héa dén trude,
chirng tir dén sau. Trong khuén khé bai viét, tdc gid dé cdp dén nhiing truong hop

6 thé khdc phuc dwoe trong giao nhdn khi hang hé
co su luwa chon he

on trude, chung tur dén sau,
dé hoat dong kinh doanh han
doanh cao nht.

nham givip doanh nghiép
ché dwoc nhitng riii ro va

TS. NGUYEN THI CAM THUY

Hoc vién Ngéan hang




ua trinh giao nhan hang
hoa trén co sé B/L (Bill
of Lading) duogc
thé hién bang So do 1.
So d6 1 cho thidy quéa trinh
luan chuyén B/L 1a khép kin,
nguoi chuyén chd khi nhan
hang thi cap B/L cho nguoi
gui hang va khi giao hang cho
nguodi nhan hang thi thu hoi
B/L, va B/L trong qud trinh
luu chuyén phai 1a B/L gdc.
Nhu vay trén thyc té, khi st
dung B/L s& phat sinh tré ngai
sau day: (1) Luu chuyén B/L
gbc thuc hién qua duong buu
dién kha ning mat mat co thé
xay ra; (2) thanh toan bang L/C
ching tir xuit trinh qua ngan
hang thanh todn mét nhiéu thoi
gian, trong khi do v4i nhiing
tuyén duong van chuyén ngin
nhiéu khi hang da vé dén cang
nhung bd chung tu, trong do
¢6 B/L chua vé dén tay nguoi
nhéan, do d6 nguoi nhan chua
thé nhan dugc hang, hang phai
luu kho, luu bai, tang chi phi
giy ton kém cho bén mua va
bén ban, lam cham qué trinh
luan chuyén vén.
bé khic phuc diéu nay, trén
thuc té cac nha kinh doanh
XNK c6 thé sir dung mot trong
cac cach nhu bao lanh nhan
hang, ky hau van don, str dung
gidy glri hang duong bién, sir
dung B/L xuét trinh ¢ cang di.
Céc trudng hop giai quyét cu
thé nhu sau:
1. Bdo lanh nhin hang
Theo tdp quan thanh todn
L/C, nham phong ngira rii ro
cho minh, ngan hang phat hanh
khi m¢ L/C thuong quy dinh
ngudi thy huong phai xuét trinh
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tron bd B/L gbc qua ngan hang
(Full set B/L), diéu nay giy
khé khan cho ngudi nhap khau
muén nhan duoc hang h6a s6m
nhung chtng tir dén cham hon
hang hoa. Nam bit duoc thuc
té nay, ngan hang phat hanh
L/C cung tng dich vu bao lanh
nhan hang dé gitip ngudi nhap
khau nhan dugc hang héa bang
bao lanh cua ngan hang thay vi
chd ching tir dén.

Pé dugc ngin hang phat
hanh bdo 1anh nhan hang,
ngudi nhap khau can phai thoa
man mot sé diéu kién: (1) Chi
ap dung trong phuong thirc tin
dung chung tir (theo 1y thuyét
thi c¢6 thé ap dung trong thanh
toan nho thu nhung rat hiém khi
xdy ra), theo do, chi ngan hang
phat hanh c6 quyén phat hanh
bao 1anh nhan hang; (2) Trong
L/C can phai quy dinh tron b
B/L duoc xuat trinh thong qua
ngan hang; (3) Ngudi nhdp
khiu ngoai cac thu tuc vé gidy
td (Pon yéu cau bao 1anh) thi
ngudi nhap khau phai lam thu
tuc thanh toan hodc cam két
thanh toan cho ngan hang. D6i
v6i ngan hang khi quyét dinh
phat hanh bao lanh nhan hang,
ho s& phai ddi mit véi rui ro co
thé xay ra, d6 1, ngan hang 1a
nguoi chiu trach nhiém trudc
ngudi chuyén cho vé viée nhan
hang cta nguoi nhap khau va
trach nhiém nay chi két thic
khi ngan hang hoan tra dugc
day du tron bd B/L gbc cho
nguoi chuyén chd trong thoi
gian quy dinh, dong thoi ho
phai c6 trach nhiém thanh toan
cho nguoi hudng véi bo ching
tir xuét trinh cho du chimg tir

-

khong hoan hdo. Trén thuc
té da co trudong hop xdy ra 1a
ngan hang phat hanh bao lanh
nhan hang cho ngudi nhap
khau va thanh toan cho ngudi
xut khau nhung khong thu hoi
du tron bo B/L géc, va da co
mot ngudi khac niam giir B/L
gdc xudt trinh doi hang hoa tir
nguoi chuyén cho, truong hop
nay ngan hang hoan toan phai
chiu trach nhiém.

Pé phong ngira rii ro trén,
ngan hang can luu y chi phat
hanh bdo 1anh nhan hang khi
B/L dugc ky phat theo Iénh
cua chinh ngan hang va nguoi
nhap khau phai lam thu tuc
thanh toan day du cho toan b
16 hang.

2. Ky hiu van don

Pé khic phuc duoc rai ro
cho ngan hang trong viéc phat
hanh bdo 1anh nhan hang ciling
nhu gitp cho nguoi nhap khau
nhan dugc hang hoa sém thi
ky hau B/L 1a mot cach thuc
t6i wu. Tuy nhién, dé ap dung
duogc cach thirc nay thi ngay tai
thoi diém mé L/C, ngan hang
phat hanh can ¢6 sy tu van cho
khach hang thay vi quy dinh
xudt trinh tron bo B/L gbc qua
ngan hang thi chi xuat trinh 2/3
ban géc, con mot ban géc duoc
ngudi xuat khau giri truc tiép
cho nguoi nhap khau véi yéu
cu B/L dugc 1ap theo 1énh cua
ngan hang phat hanh (B/L is
made out to the oder of Issuing
Bank). Véi B/L duoc chuyén
tryc tiép dén cho minh, ngudi
nhap khau chi ¢ thé lam thu
tuc nhan hang khi dugc ngan
hang ky hau B/L theo ding quy
dinh. Tuy thudc vao mbi quan
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1

So d6 1. Giao nhin hang héa bing B/L

Bill of Lading

tir nay theo tap quan

NGU Ol GUI HANG

Thanh toan B/L

,| NGUO'I CHUYEN CHO

hang hdi quoc té”.
* Cach su dung

Hang hoa

B/L Hang héa

NGUO1 NHAN HANG

So' @6 2. Giao nhan hang héa sir dung Bao linh ngin hang

Trong giao nhan
hang hoéa, nguoi
chuyén chd co thé
khong cép B/L cho
nguoi gui hang ma
thay bang mot chimg
tir van tai khac, do la
Seaway Bill (Gidy guri
hang dudng bién). So

véi B/L thi Seaway
Bill chi c6 2 chuc

nang, khong cé chuce
ndng luu thong, vi
vay trén bé mat ciia nd

_ Billof Lading
NGUOI GUI HANG [ ,| NGUOI CHUYEN CHO
Hang hoa 7y
Bdo lanh Han
BIL . nhén hang héag
v Yél‘J cau ,NH~phét v
~_hanh bao lanh
NGAN HANG D .| NGUOI NHAN HANG

Bao lanh nhan hang

thuong in cht Non-
negotiable. Chinh vi
vay viéc nhan hang

So d6 3. Ky hiu B/L trong giao nhin hang héa

L@

Tron B6 B/L

khi st dung Seaway
Bill 1a can ctr vao xac
nhan nguodi coé tén

NGU Ol GUI HANG

,| NGUOI CHUYEN CHO

trén Seaway Bill la
nguoi nhan hang.

f (1) Héang hoa } Nhin vio So dd 4

(3) 2/3 BIL (3') Thanh (3") 173 (6) 1/3 (7) Hang cho thdy, thay vi cép
toan B/L hoa B/L thi khi nhan hang

Y (4) 1/3 BIL ] hoa, pgu@yi chuyén

NGAN HANG  [¢ | NGUOINHAN HANG | cho cap Seaway Bill

" cho nguoi guri hang

hé gilta ngan hang va nguoi
nhap khau, ma ngan hang phat
hanh s& quyét dinh ky hau B/L
v6i ty 1€ thanh toan cu thé, néu
ngudi nhap khau duoc sir dung
han muc, ho ¢6 thé nhan hang
trude khi thanh toan, con néu
khong c6 thé phai thanh toan
ngay toan bo gia tri 16 hang.

3. Sir dung Gidy giri hang
dudong bién- Seaway Bill

* Tinh phap ly

Viéc st dung Seaway Bill
dugc quy dinh trong tap quan

(5) Ky hau B/L

qudc té, Piéu 21 UCP 600 vé
Non-negotiable Seaway Bill. O
Viét Nam, vié¢c ap dung Seaway
Bill hién con rat mai mé, mac
du di c6 co so phap ly dé ap
dung Seaway Bill. Myc C- Biéu
80 Bo luat Hang Hai Viét Nam
quy dinh: “Nguwoi vin chuyén
va nguoi giao nhdn hang co
thé thod thudn viéc thay thé
B/L bang gidy giri hang hodc
chitng tir vin chuyén hang hod
twong dwong va thod thudn ve
noi dung, gid tri cua cac chirng
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va trén Seaway Bill
ghi dich danh nguoi nhan hang
0 0 Consignee. Vi Seaway
Bill khong phai la chung tu
s0 hitu hang hdéa nén nguoi
giri hang chi can giri ban sao
Seaway Bill cho ngudi nhan
qua Fax hodc mot phuong tién
truyén tin dién to khéc, nguoi
nhan hang mudn nhén duge 16
hang tir nguoi chuyén chd thi
ho phai xuit trinh cac gidy to
theo quy dinh cua phéap luat
dé ching minh minh 13 ngudi
nhén hang c6 tén trén Seaway
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Bill. Nhu vay, khi su

-

So d6 4. Giao nhan hang héa sir dung Seaway Bill

dung Seaway Bill da
khéc phuc dugc tinh

NGUO1 GUI HANG |©

(2) Seaway Bill

trang bat budc phai c6
ching tir gbc, giam
dugc thoi gian luu
chuyén ching tir vi
str dung dugc phuong
tién truyén tin dién
to. Tuy nhién, st
dung Seaway Bill chi
thich hop khi tuyén

(3) Ban Fax Seawaybill

(1) Hang hoéa
(4) Xuét trinh gidy to
CM minh 1a ngu i
nhan han

,| NGUO'I CHUYEN CHO

(5) Hang hoa

NGUO1 NHAN HANG

So d0 5. Giao nhan hang hoéa sir dung Surrendered B/L

duong van chuyén
ngan, hang hoa khong

NGU Ol GUI HANG

~ (2) Bill of lading

<

.| NGUO'I CHUYEN CHO

chuyén nhugng trong
qué trinh van chuyén.

Ngoai nhitng diém
chinh néu trén, su

(3) Xuét trinh
B/L

(4) Xac nhan B/L
da duwoc xuat trinh

dung Seaway Bill
con c¢c6 mot sO uu

VP CUA NGUO
CHUYEN CHO’

va nhugc diém sau:
(i) Seaway Bill chu yéu duoc
str dung trong truong hop khi
nguodi mua va nguoi ban hang
c6 mdi quan hé rat tét (cong ty
me- cong ty con, co hgp dong
mua ban hang lau dai,...) vi
trong truong hop 16 hang dugc
sir dung Seaway Bill thi nguoi
nhan hang chi cin xuit trinh
ban copy (ban sao) Seaway Bill
cling c6 thé nhan dugc hang ma
khong can phai xuat trinh ban
gdc nhu dbi voi trudng hop 16
hang dung B/L. Piéu nay s& rat
rii ro cho nguoi ban hang néu
nhu st dung Seaway Bill khi
ban hang cho mot khach hang
mai; (i1) Sy tién loi khi sir dung
Seaway Bill trong van tai cling
giam duogc chi phi cho cac bén:
Phi surrenderred B/L, telex
release, chi phi guri chung tu
(B/L gbc) cho ngurdi mua hang.

Tuy nhién, khi 16 hang
st dung Seaway Bill s€ co
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nhiing bét loi trong viéc kinh
doanh nhu khong thé chuyén
nhuong 16 hang theo hinh thirc
ky hau chuyén nhuong (B/L
endosement).

4. St dung Surrendered
Bill of Lading

Bén canh cac cach néu trén
thi ¢ thi trudng van chuyén
mot s6 nuéc Bic Au con sur
dung Surrendered B/L (B/L
xuat trinh ¢ cang di) dé khic
phuc tinh trang quang dudng
van chuyén ngin, khong kip
thoi gian chuan bi chimg ti,
hay ngudi xuat khau va nhap
khau mudn qua trinh giao nhan
hang hoa thuén 191 tai cang dén
khong can xuat trinh B/L gdc.

* Tinh phap ly

Cho dén nay, gia tri phap ly
ciia Surrendered B/L van con
la mot vin dé gdy tranh cai.
Van dé nay duoc ghi nhén
trong cudc phong van ctia ICC
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(1) Hang hoa

A
(5) Gidy to CM | | (6) Hang
minh la nguoi hoa
nhan hang v

NGUOI NHAN HANG

Insight (An phdm phat hanh
boi Phong Thuong mai Qudc
t&) v6i chuyén gia Dan Taylor
“Dan Taylor: New thoughts on
those problem bill of lading
clauses” dugc dang tai trén
Documentary Credits Insight.
Volume 10 No.3 July- Sept
2004. Noi dung xoay quanh
viéc tai thoi diém do, trén B/L
xuat hién mot s6 diéu khoan
gay tranh cai nhu sau:

“(i) Concern the release of
goods without necessarily
requiring surrender of an
original B/L; and or

(1)) Where the B/L is non-
negotiable, indicate that the
carrier may deliver goods to
the named consignee upon
reasonable proof of identity
without surrender of an original
B/L; and or

(iii)) Permit delivery of
xem tiép trang 44
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thtc TTDA véi cac phuong
thirc tai trg truyén thong, ciing
nhu tr viéc phan biét su khac
nhau co ban gitta mo6 hinh PPP
theo hinh thirc BOT, BTO, BT
va moO hinh PPP dang dugc thi
diém theo Quyét dinh 71 cho
thdy, phuong thic TTDA tai
cac TCTD va mo hinh PPP theo
Quyét dinh 71 cua Thu tudng
Chinh phi c6 mét dic diém
gidng nhau 1a bat buc nha dau
tu phai thanh 1ap DNDA dé
thue hién cac DADT cua nha
dau tu. DNDA nay déng vai tro
la nguoi vay chir khong phai
cac nha dau tu gép vén vao
DADT déng vai tro 1a nguoi
vay trong phuong thitc TTDA.

Do d6, néu viéc Chinh phu
Viét Nam khuyén khich, vu dai
va hd trg cac DADT theo mé
hinh PPP hay theo hinh thirc
BOT, BTO va BT trong thoi
gian to1 thong qua céc cong cu
va chinh sach tai chinh, hd trg
dich vu cong, hd trg mot phan
chi phi chuan bi dau tu va mot
phan chi phi dau tu xay dung,
chi phi bdi thuong, hd tro va
tai dinh cu... voi muc dich lam
tang tinh kha thi cia cic DADT
s& tao diéu kién thuan loi rat
nhiéu cho viéc cic TCTD &
Viét Nam manh dan tham gia
vao cac khoan TTDA cho céc
du 4n c6 nhu cau vay von tir
cac TCTD trén co so chia sé loi
ich va rii ro tr cac DADT duoc
tai trg. Mat khac, mét khi cac
TCTD & Viét Nam da nhan thay
duoc hét nhitng co hoi mang
lai tiém nang lgi nhudn hép dan
cling nhu 1a nhiing rti ro ma ho
c¢6 thé ganh chiu khi tham gia
tai trog cho cac DADPT theo mo

hinh PPP, ho s& ¢6 su chuan bi
vé mat dinh hudng chién luoc
kinh doanh, chinh sach nhan
su, chinh sach huy dong von,
chinh sach quan 1y rii ro dé
lam tang tinh kha thi vé ngudn
v6n dau tu cho cac DADT, qua
do6 ciing s& gop phan thuc day
viéc thuc hién cac DADT theo
md hinh PPP ¢6 str dung ngudn
v6n vay tir cac TCTD ngay mot
nhiéu hon. m
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goods against a B/L the carrier
reasonably believes to be
genuine, and the like.”"

' (i) Giao hang khéng can yéu cau
xuat trinh ban gdc surrender B/L; va/
hoac

(ii) Trong trudong hop van don khong
chuyén nhwong chi ra rang nguoi
chuyén cho co thé giao hang cho
nguoi nhan hang co6 tén trén van don
v6i cac chiing nhan hop 1y ma khong
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Céch hiéu vé Surrender B/L
van chua duoc thong nhat ¢
nhiing ndm sau d6. Tuy nhién,
trong Official Opinion R758/
TA675rev-2009-2011, ICC da
cho rang véi nhimg B/L xuét
hién chira dung diéu khoan
twong tu trén, theo Piéu 20(a)
(v), ching dugc xem 1a diéu
khoan chuyén ch¢, va do do,
cac ngan hang sé¢ khong xem
xét n6 khi kiém tra B/L. Vi thé,
hién nay Surrender B/L khong
dugc 4p dung trong phuong
thirc thanh toén tin dung chimg
tu ma ¢ cac phuong thirc thanh
toan khac.

* Cach sw dung

Nhin vao So d6 5 cho thiy,
nguoi gui hang sau khi giao
hang cho ngudi chuyén cho
va nhan by B/L géc, thay vi
chuyén bo B/L d6 cho ngudi
nhan hang thi chii hang chuyén
bo B/L gbc tai bat ky van
phong nao cua hang tau ngoai
cang dén (thuong 1a cang xép
hang) va thanh todn moi chi
phi lién quan. Van phong cia
hang tau tai noi nhan B/L gdc
s& glri van ban xac nhan (bing
FAX hoac email) viéc Xuét
trinh nay cung véi chi tiét 16
hang cho van phong cta hang
tau tai cang dén. Xac nhan nay
phai thé hién rd b van don ¢
sd, ngdy, thang di dwoc “xuit
trinh” (surrendered) rdi va yéu
cau cong ty, dai Iy cua ho giao
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can phai xuat trinh ban gdc surrender
B/L; va/hoac

(ili) Cho phép giao hang doi lai xut
trinh B/L néu nguoi chuyén chd tin
tuong mét cach hop 1y tinh chan thyc
cua van don, va nhitng trudong hop
tuong tu.
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