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ABSTRACT: The paper deals with these questions: What is the role of religious 
organizations in charitable activities? What are the advantages and disadvantages of 
religious groups entering partnerships in the legal and political culture of the United 
States, including its commitment to religious pluralism?; and Are there, in the 
American experience, helpful comparisons or parallels for other nations and 
cultures? The author then briefly introduces the case of “Charitable Choice”. This 
experiment is currently underway in the United States, testing and shaping the 
relationship between religious organizations and the government.  
 
Introduction 

 

In cultures throughout the modern world, a crucial element of civil society consists 
of providing assistance and resources to those who stand in need. It may be food and 
shelter for those suffering from poverty or displaced by conflicts or natural disaster. 
It may be medical care to prevent or treat disease. It may be education to provide 
training for employment or even the basic tools of literacy and numeracy that are 
increasingly essential to making one’s way in the world. It may be assistance to 
overcome drug addiction, or to prepare for re-entry into society after a period of 
incarceration as punishment for a crime. These activities are needed in every nation, 
ranging from the most affluent to the newly developing. 

Some of this work is done directly by governmental agencies using public funds 
and employees, as governments assume increasing responsibility for the well being 
of their citizens. Such activities are often considered under the general label of 
“welfare.” Some is done by non-governmental persons and organizations, with little 
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or no compensation expected from the recipients, using philanthropic donations. It 
then is often referred to as “charity.”  

In the United States this critical work is increasingly carried out through 
partnerships between government and nonprofit organizations (NPOs). Whether at 
the federal, state, or local level, governments often enter into contracts with NPOs.1 
The government supplies funds and oversees their use. The NPOs do the actual work. 
They conduct outreach to find those who qualify for assistance of various kinds, 
supply the people to do the work, and actually administer the programs. In situations 
such as these, NPOs become crucial providers of social services. 

What is the role of religious organizations in these activities? Like other NPOs, 
they are formally organized under state law.2 Many of them have deep institutional 
commitments to serving the less fortunate and are continuously involved, 
independent of government, in charitable activities.3 Some, but not all, wish to 
become partners with government as social service providers. What are the 
advantages and disadvantages of religious groups entering such partnerships in the 
legal and political culture of the United States, including its commitment to religious 
pluralism? Are there, in the American experience, helpful comparisons or parallels 
for other nations and cultures? 

This paper briefly describes an experiment currently underway in the United 
States that is testing and shaping the relationship between religious organizations and 
the government. It is commonly known as “Charitable Choice.” Its goal is to invite 
overtly religious groups to partner with the government in the delivery of social 
services under conditions that allow the groups to retain, and act in, their religious 
character, while preventing the imposition of religious belief or practice on the 
recipients of those services. Charitable Choice is controversial. In many respects, the 
debate surrounding it is peculiar to the circumstances of the United States. But it may 
also illuminate analogous issues in very different cultures. 
 
Two Perspectives 

Understanding the legal position of religious groups engaged in charitable activities 
is aided by viewing them from two, distinct perspectives. I refer to them here as the 
religious exercise perspective and the social service NPO perspective. Each of these 
perspectives represents a way of thinking about a category of activities important to 
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civil society. Each is heavily shaped by American law and culture. They cannot be 
transferred intact to another social and legal setting. Yet they may offer insights into 
comparable situations elsewhere. 
 
The Religious Exercise Perspective 

The religious exercise perspective views churches, synagogues, mosques, and other 
houses of worship as fundamentally devoted to inviting their members, and others, to 
learn God’s will and follow it through worship and participation in religious 
celebrations. Individuals do, of course, engage in religious exercise unconnected with 
any religious group, but the norm in most cultures is that like-minded individuals 
come together to engage in communal worship under the auspices of a religious 
organization. The activities of these organizations will certainly be spiritually 
focused; they may also include performing good works (charity) in the broader 
communities in which they are found. 

That view of religious organizations is reflected in the First Amendment to the 
United States Constitution which secures a special place for worship activities in 
civil society. The First Amendment states, in part: “Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof.” 
These “religion clauses” encompass two distinct concepts: (1) Congress shall not 
“establish” a religion, that is, officially sponsor or promote it; and (2) Congress shall 
not impede or interfere with the “free exercise” of religion. By judicial interpretation 
of the Constitution by the United States Supreme Court, the religion clauses now 
apply to state and local governments, as well as to the U.S. Congress.4 

The 16 words in the religion clauses of the First Amendment are the basis of an 
enormous body of judicial interpretation by the United States Supreme Court.  I can 
provide only the briefest comment on some of that material here. For the purpose of 
understanding the religious exercise perspective, it is traditional to speak of the First 
Amendment as requiring a “separation of church and state.” Such a description is 
oversimplified, of course. Total separation is impossible. For example, houses of 
worship exist as legal entities under state law regulating matters of organization and 
the exercise of legal powers.5 They are sometimes involved in disputes requiring 
resolution by the courts.6 If a building owned by a religious group catches fire, one 
expects the municipal fire department to respond. 
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But the First Amendment limits the degree to which a government may intrude 
on the internal operations of a religious body.7 For example, houses of worship are 
exempt from federal taxes and thus from both the financial burden and the official 
scrutiny that accompanies a tax obligation. Some other charitable NPOs enjoy the 
same privilege, but religious organizations are not required even to make application 
for favorable tax treatment; they are automatically entitled to it.8  

The religious exercise perspective is firmly embedded in the constitutional 
culture of the United States. Houses of worship and the government keep a respectful 
distance from one another. They avoid a relationship producing anything that looks 
like an official church that might exert control over government policy, thus 
imposing their messages on those who disagree with them. Maintaining a distance 
also keeps religious groups from being corrupted or unduly influenced by the 
government. When a government provides financial or other support, it 
simultaneously gains leverage and control over the recipient. To avoid such effects, 
the First Amendment aims to keep the government from intruding into the sphere of 
worship, providing religious groups with a protected space within which they can 
freely pursue their religious goals. 
 

The Social Service NPO Perspective 

The social service NPO perspective focuses on a particular subset of charitable 
NPOs.9 By definition, charitable NPOs devote themselves to activities intended to 
benefit society. Their primary focus is not on the well-being of their own members, 
but on the social goals and purposes that prompted them to organize. Thus, any 
income they receive or revenue they produce is devoted to the specific causes for 
which they exist and is not distributed to shareholders or members.  

Some charitable NPOs actively seek to provide social services to members of the 
public, usually those in need. They are involved in such things as assisting the 
homeless, providing support for those addicted to drugs, supplying housing for the 
mentally ill, and making available emergency food assistance. 

In contrast to houses of worship, as viewed through the lens of the religious 
exercise perspective, the private organizations operating under the social service 
NPO perspective are very much involved with the government. For example, like 
other NPOs, they are subject to various kinds of governmental regulation, such as 
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legislation enacted at the state level governing the formation of trusts and 
corporations (the juridical forms used by most NPOs), the duties of officers and 
directors, etc.10  At the federal level, regulation comes primarily through the tax laws. 
Charitable NPOs are exempted from most U.S. taxes,11 and in many cases those who 
donate to them enjoy tax benefits as well.12 Unlike houses of worship, however, they 
must apply for their tax exemption and annually account for themselves to the 
government in order to retain it.13 The tax regime is an indirect, though highly 
effective, form of official government control. Access to the exemptions and other 
tax benefits are economically crucial to many charitable NPOs, so they have a great 
incentive to qualify for these benefits by adhering to the tax-based regulations on 
which they depend. 

Many NPOs that provide social services have a further connection with the 
government arising from their active partnerships with official agencies. By 
accepting government grants or contracts, they enter binding agreements to perform 
specific tasks, and they are subject to the oversight of the agencies that control over 
the manner in which those resources are used. 
 

Viewing Religious Organizations From Within the Two Perspectives 

The relationships of government to non-governmental organizations operating within 
the two perspectives just described are quite different. In the former, houses of 
worship function largely autonomously. By contrast, social service NPOs, especially 
those who partner with the government in carrying out their missions, are quite 
thoroughly involved with official regulation. 

So what happens when a fundamentally religious organization wishes to become 
involved as a social service provider in partnership with the government? Can the 
requirements of the two perspectives be accommodated? Or must the organization 
abandon the world of religious exercise, with its culture of autonomy and separation, 
and join the world of the social service NPO, with its extensive government 
oversight and control? 

Until the late 1990s, the answer was that religious organizations desiring to 
engage in social service activities in partnership with government agencies were, to a 
substantial degree, required to exit the realm of the religious exercise perspective and 
join the ranks of social service NPOs. The fundamental reason was the Supreme 
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Court’s interpretation of the Establishment Clause (“Congress shall make no law 
respecting an establishment of Religion”) and the general constitutional culture it 
generated. For a number of years, the Supreme Court had been relatively strict about 
prohibiting public money or resources from flowing into private religious 
organizations. Many of the cases involved attempts by state legislatures to provide 
funds or other assistance to private, sectarian schools. A number of such attempts 
were rebuffed by the Court which voiced concern that doing so would promote 
religion and entangle the government in religious affairs.14 One important phrase the 
Court used to describe private organizations that could not receive public funds or 
resources was “pervasively sectarian.”15 

Obviously, a church, mosque, synagogue, or temple is, by definition, 
“pervasively sectarian.” Religious organizations intent on entering social services 
partnerships with government agencies addressed the problem by forming distinct 
legal entities for the purpose of carrying out their charitable missions. Prominent 
examples are Catholic Charities and Lutheran Social Services, which are tax exempt, 
charitable NPOs in their own right. Those NPOs, while retaining an orientation and 
philosophy sympathetic to their religious communities, were secularized - i.e., 
separated from the direct control and religious practices of the churches after which 
they are named - to a degree that avoided the “pervasively sectarian” label and 
qualified them for government grants and contracts. 

Not all members of the religious community were satisfied with this state of 
affairs. Some were concerned about the degree to which religiously oriented NPOs 
were being regulated and secularized as a result of their compliance with the rules 
accompanying government grants. In 1996 the Congress enacted, and the President 
signed, legislation that had the capacity dramatically to change the character of the 
social service NPO perspective. It has become known as “Charitable Choice.” 

 

The Rise of Charitable Choice 

The original Charitable Choice legislation appeared as part of a much broader 
welfare reform bill.16 Its promoters explain that it is based on three principles: (1) 
The government may not discriminate on the basis of religion in determining 
whether a non-governmental social service provider is eligible to deliver social 
services. Instead, the focus should be on the provider’s ability to perform the 
intended service mission. (2) The government may not interfere with the religious 
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autonomy of social service providers. Thus, for example, they cannot be required to 
remove religious symbols from their office walls, and they are entitled to prefer 
members of their own religious communities when hiring staff, even though federal 
law would normally forbid religious discrimination in hiring by those receiving 
federal funds. (3) Beneficiaries of the programs who object to receiving services 
from a religious organization may require the government to provide equivalent 
services from another social service provider. Moreover, a religiously sponsored 
provider may not discriminate against beneficiaries on the basis of their religion or 
their refusal to participate in religious practices.17 

The Charitable Choice legislation ran directly counter to what had been an 
important element of the Supreme Court’s Establishment Clause jurisprudence, that 
government funds could not be given to a “pervasively sectarian” organization. But 
that jurisprudence had been undergoing an important shift in emphasis. Over the past 
decade or so, the Court’s Establishment Clause decisions have been characterized by 
competing theories, none of which has yet gained a comfortable dominance. One 
theme that has shown some staying power, however, is that the government may 
benefit religious groups if it does so evenhandedly. It cannot favor religion generally 
or one religious group over another.18 But it may provide significant assistance if a 
religious group is part of a larger community of beneficiaries.19 The Supreme Court 
has not ruled specifically on Charitable Choice programs. But under its current 
approach to the Establishment Clause, there is a reasonable chance that it will decide 
that the government may provide funds to even “pervasively sectarian” organizations 
that are otherwise qualified to provide social services. 

Having Charitable Choice legislation in place did not guarantee that it would be 
implemented. A great deal depended on action by the relevant officials in the 
individual states that receive grants of federal funds to be administered locally for 
social service programs. If state officials did not pursue the opportunities it created, 
and if it were not promoted at the federal level, Charitable Choice would not have a 
great impact. As it turned out, during the 1990s only a small number of states 
aggressively implemented Charitable Choice principles, and the federal government 
failed to encourage other states to do so.20 

During the presidential campaign of 2000, however, both leading candidates— 
Republican George W. Bush and Democrat Al Gore—promised in their campaigns 
to make faith-based initiatives an important part of the government’s efforts to fight 
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poverty and provide social services.21 Following his election, President Bush 
proposed legislation that would expand Charitable Choice into many other federal 
programs.22 The Charitable Choice concept, which had attracted relatively little 
attention when first included in the 1996 welfare reform legislation, now became a 
topic of heated debate. The proposed legislation was not adopted by Congress. The 
Bush administration actively promoted the Charitable Choice concept from within 
the executive branch of government, however, using a variety of methods, including 
executive orders directing the federal bureaucracy to adopt its principles.23 Those 
efforts have been both effective and divisive: effective because the amount of federal 
money awarded to religious service providers has increased significantly over the 
past several years;24 divisive because opponents of Charitable Choice criticized it 
publicly and have sought occasion to challenge it in the courts.25 

 

The Two Perspectives in Conflict 

The Charitable Choice experiment is still evolving in American society. Apart from 
the constitutional questions it raises, which will probably be resolved by the Supreme 
Court at some point, it poses this fundamental policy question about the role of 
religion in civil society: Is there a place for overtly and actively religious 
organizations to provide important social services to the public, not on their own 
account, using their own resources, but as partners of the government, using public 
money? Stated in terms of the two perspectives described in this paper, can such 
organizations retain the autonomy and independence of the religious exercise 
perspective as full participants in the social services NPO perspective, thus 
overriding many of the regulatory constraints of the latter? American society has yet 
to answer this question, which is cultural and political as much as legal. 

The argument in favor of Charitable Choice has two major elements. The first 
focuses on the underlying purpose of social service activities. If the purpose is to 
assist those in need, and if religious organizations have the motivation and energy to 
do precisely that, then why not let them put some of the government’s resources to 
work to accomplish the goals that government sets for itself? The argument is largely 
an instrumental one: this partnership has the capacity to get the work done.26 

The second element focuses on the place of religious organizations in civil 
society. Charitable Choice proponents argue that the government discriminates 
against religious organizations when it excludes them from the opportunity to partner 
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with the government in providing social services, or when it insists that they do so 
only through separate, highly regulated entities that must mask or discard their 
essential religious character.27 Why, they ask, should overtly religious organizations 
not have the same opportunities as any other social service NPOs to deliver essential 
assistance to those in need? Excluding them sends an implicit but powerful message: 
religion may have its place in the private, spiritual life of citizens, but it is not a valid 
tool for addressing some of society’s most difficult, practical problems such as drug 
addiction, domestic violence, lack of skills to seek and retain employment, and 
preparation to reenter society after a term of imprisonment. 

Critics see things quite differently. They perceive three serious risks. One is that 
they do not trust the legislative guarantees intended to ensure that the recipients of 
social services are not pressed to participate in religious exercise as a condition of 
receiving assistance. Beneficiaries of these programs, they say, will be among the 
most vulnerable to such pressure, lacking the experience, skills, and bargaining 
power to resist subtle, or even overt, attempts at indoctrination.28 

Second, by providing funds to overtly religious organizations, the government 
inexorably advances religion. Even with accounting and other safeguards designed to 
ensure that public funds are not diverted to sectarian purposes, the receipt of major 
government grants builds a social services NPO in all its dimensions.29 When the 
NPO is committed to a specific religious view and is permitted to prefer its own 
adherents in its hiring, the underlying religion is unavoidably promoted.30 

Third, Charitable Choice is likely to alter the character of the religious 
organizations themselves.31 Even under the relaxed regulations applicable to them 
under the Charitable Choice legislation, they know where the money comes from and 
will have an incentive to do what it takes to get it. Might a house of worship that has 
come to enjoy, and depend upon, a stream of government funds for its social service 
mission be less likely to challenge or criticize government policy that it finds morally 
objectionable? The prophetic voice of warning from the religious community has a 
time honored place in American culture. Religious organizations are vital and 
energetic precisely because they are autonomous. They can, and must, take care of 
themselves. Some, including members of the religious communities themselves, fear 
that Charitable Choice may undermine these traits.32  
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Broader Lessons from the Charitable Choice Debate 

The debate over Charitable Choice in the United States reflects both a fundamental 
disagreement at the level of principle and a clash of perspectives at the level of 
practice. The argument in principle – whether rejecting it constitutes discrimination 
against religion, or promoting it constitutes discrimination in favor of religion – 
reflects a longstanding constitutional debate about the meaning of the First 
Amendment’s religion clauses.33 Leaving the United States Constitution aside and 
considering the matter as one of social policy, this disagreement speaks directly to 
the basic question of what role a society expects religion to play in its social fabric. 
The practical question is essentially whether religious organizations can be effective 
means of carrying out government’s social welfare goals while simultaneously 
respecting the liberty of recipients and preserving their own autonomy and 
authenticity. 

Do these issues have any relevance to other societies with very different legal 
and cultural traditions - societies, including those of southeast Asia, that wish 
simultaneously to respect religious freedom and to provide for the social welfare of 
their citizens? A discussion of the social service activities of religious groups in 
southeast Asia is beyond the scope of this paper.  

 

Conclusion 

Mutual cooperation between the government and the religious sector – the former 
relaxing regulatory burdens, the latter acting transparently and in good faith – can 
promote the current trend in which religious organizations provide important social 
services independent of government. The day may come when religious 
organizations’ confidence in their place in society and their capacity to promote 
public social welfare are sufficient that partnership between them and the 
government, analogous to the American Charitable Choice experiment.  
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