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Cac md hinh sd huu ddt dai tren the gidi 

D6 SON TUNG 

d hihi ddt dai la mot phgm tru phdc tgp. Tren thi'gidi tdn tgi rdt nhieu md hinh sd hdu 
ddt dai. Bai viet cung cdp thdng tin ve sit da dgng hinh thdc sd hihi dd't dai d Chdu Au, 

My, My Latinh, Chdu Phi, Trung Ddng, Chdu A... qua dd khdi qudt mdt sdkinh nghiem cd the 
vdn dung cho qudn ly ddt dai d Viet Nam. 

V 6 i tdm quan trong cua minh, dd't dai 
vk scl hQu da't dai da trci thdnh mot 

vflm dl mang tfnh sdng con trong sudt qua 
trinh lich sd cua moi quoc gia. Cac hinh thdc 
sd hdu ddt dai vk ban chdt cua chung co tac 
dpng rdt ldn den viec phan chia ngudn lUc va 
bî u qua kinb te. Tren the gidi hien nay tdn 
tpi nhidu md hinh sd hdu dd't dai khac nhau. 
M6 hinh phd bidn cl dai da so' cac nUdc Id 
thda nhdn nhidu hinh thdc sd hdu khac 
nhau. Ben cpnh dd, cd nhdng nUdc - vdi 
nhdng ddc diem chfnh tri vd lich sd rd't ddc 
thd - chi thda nhdn mpt hinh thdc sd hdu 
nhd nildc hodc sd hdu tU nhdn. 

1. Md hinh mot hinh thdc sd hihi 
LL Sd hihi tit nhdn 

Mo binb sd hdu tU nhan ddi vdi dd't dai 
bî n nay chu yeu dUpc duy tri d cac nUdc 
theo chd dp quan chu, trong dd cd ca nhiing 
nudc cd nen kinh te phat triln (nhU nhdng 
nudc ndm trong VUdng qud'c Anh, Canada, 
dxtrdylia, Niu Dilan) va mpt so' ft nUdc 
dang phat triln. Trong eud'n "Ai sd hdu the' 
gidi: nhdng sU kien dn dd'u sau sd hdu dd't 
dai?" (Who owns the world: the hidden facts behind the landownership?), tac gia Kevin Cahill da dUa ra con so' thd'ng ke vl da't thudc sd hdu cua mpt sdvi vua nhu sau: - Nd hodng Ehzabeth de nhi: 6.600 trieu miu Anh (1/6 dien tfch trai dd't). - Vua Abdullah cua Saudia Arabia: 553 trî u mdu Anh. 

- Vua Bhumibol cua Thai Lan: 126 tripu 
mdu Anh. 

- Vua Mohammed IV ciia Maroc: 113 trieu 
mdu Anh. 

- Vua Quaboos cua Oman; 76 trieu mdu Anh. 
Tuy nhien, che dp sd hUu dd't dai tU nban 

eua ndn quan ehu nhu vdy ciing chi mang 
tfnh hinh thdc. cl cae nUde ndy, tuy ve nguyen 
tdc dd't dai Id thupc sd bdu cua mdt ngUdi 
(nha vua, nd hodng) nhung trong thpc tl, tuy 
thudc vao thi ehe chfnh tri cua tiing nUdc ma 
quyen sd hdu cua nbd vua ddi vdi dd't dai ed 
ndi hdm khac nhau. Nhin chung, trd mdt sd' 
nUdc quan chu d Trung Ddng, ndi ma quyin 
sd hdu da't dai eua nha vua cdn ft nhiiu cd 
tfnh thpc chdt, cl nhiing nUde cdn lai tbi 
quydn scl hdu eua vua ehi tdn tai tren danh 
ngbia. Vi dp nhU cl Anh, quyin sd hdu cua 
Nd hoang ehi Id danh ngbia. Tren thpc te da't 
dai thupc ve nhdng ngUdi khac. Trong cudn 
"Su mau md cua da't" (The fat of the land). 
Jack Thurton (2006) da khdng dinb: "Mpt 
cupc dieu tra da't dai dUde tien hdnh vdo 
nhiing nam 1870 vd dUdc bien soan trong 
mdt bao cao ed ten "Su trd lai ciia dd't" da trinh bay chi tidt tiing chu dd't d Britain va Ireland, va dd cho thd'y rdng, ed chUa tdi 3000 gia dinh ndm gid 95% dat dai cua VUdng qud'c Anh ngdy nay. Day khdng phai la diiu ma nhiing chu dd't ddy quyen lUc mudn quang ba... Ngay nay cl VUdng quoc Anh, 69% 
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Cdc md hinh sd htifu dit dai.. 

da't dai dildc sd hiiu bdi 158.000 gia (hnh mk 
hiu bet la hau due cua 3.000 gia dinh dUdc 
xac dinh trong "Su trd lai ciia da't" each day 
140 ndm"̂  

Khi di sau hdn vao che do sd hiiu dat dai d 
Anh, cu the la vao cau tnic cua quyen sd 
hiiu, J. G. RindaU tha'y "ddi vdi luat Anh, 
khdng cd quyen sd hiiu tuyet dd'i vdi dat dai. 

do la quyen ddi vdi ddt dai dUdc xac lap 
thdng qua viec thue mUdn cua Nii hoang. 
Tuy nhien, vi ly do thdc td ma ngUdi cd 
quydn dd'i vdi ddt dai hien nay dUdc xem nhuf 
chu sd hutu ddt dai". Do vdy, xdt theo ban 
cha't, khd cd thd ndi VUdng qud'c Anh la nUdc 
cd md binb sd hufu ddn nhd't dd'i vdi dd't dai. 

Mdt vi du khac ve sd hiiu ddt dai tu nhan 
ddn hinh thUc la Brunay. 6 qudc gia Ddng 
Nam A nay, theo Luat Thu hdi ddt nam 
1949 va Luat Tu hUu ddt dai nam 2000 thi 
da't dai la thudc "sd hUu qud'c vUdng". Cac 
chii thd tu nhan dUdc quyen chid'm bUu da't 
dai, song Qud'c vUdng va cac cd quan quan 1̂  
ciia Qud'c vUdng cd quyen thu hoi ddt trong 
trudng hdp sd dung ddt dd cho muc dich 
cdng cdng (Nguydn Hufu Dat vd Ngd Tud'n 
Nghia, 2012). 

1.2. S6 hOu nhd nUdc 
Md hinh mot hinh thUc sd hUu cung tdn 

tai d nhiing nUdc tuydn bd sd bUu dd't dai 
thupc ve nha nUdc. Tuy vdy, tren thUc td' 
khdng chi cd nbd nUdc la chu duy nhdt dd'i 
vdi toan bd da't dai ciia nhflng nUdc dd. 
Trung Qud'c Id mdt dien hinh cua md binh nay. Theo luat thi Nha nUdc Trung Qud'c sd hflu todn bd dd't dai cvia qud'c gia va la chu sd hflu duy nbat cua dd't dd thi, cdn cdc hdp tac xa hay "cdng xa nhan ddn" la chii sd hflu da't ngoai d hoac ndng thdn̂ . Ciing theo ludt, dd't dai ciia Trung Qud'c khdng thudc sd hflu tu nhan, moi ddn vi vd ca nhan khdng dUdc xam chid'm, mua ban hoac chuyen nhUdng phi phap ve dd't dai. Thay vdo dd, quyen suf dung dat dUdc Nha nUdc hay tap the chia cho cac ca nhan, nhdm ngUdi hodc cac thUc the khac trong khoang tu 30-70 nam. 

Mac dii da cd sU phan chia vd quan 1̂  vd ^ 
quyen sd hiiu gifla Nha nUdc va tap thd nhU ^ 
trong Hid'n phap va Ludt Quan ly ddt dai ndu 
ra, nhung trdn thUc te tbi sU phan chia nay 
lai rdt md hd va ddi khi chdng chdo ldn nhau. 
Nhu trdn cho thay, Nha nUdc la chu sd hiiu 
duy nhat cua dat dd thi, cdn cac hdp tac xa 
hay "cdng xa nhdn dan" la chii sd hflu da't 
ngoai d hoac ndng thdn. Dd'i vdi tdi nguyen 
thidn nhidn, Nhd nUdc dUdc quyen sd hiiu 
"khoang san, nUdc, rUng, mii, ddng cd, ddt 
dai khdng vd chii, bai bidn vd cac tai nguydn 
khac... ngoai trfl [cac thU] thudc sd hflu cua 
cdng xa nhan dan..."'. Tuy nhidn, hai dieu 
trdn da cho thd'y sU bd't cdp ve ludt phap ddt 
dai cua Trung Qud'c. Thd nhdt, trong tU 
nhidn tbi dd't dai vd tdi nguydn nam bdn dUdiw 
(hoac bdn trdn) thudng cd sU chdng cheo, bay 
ndi mdt each khac Id cd chung mot vi tri 
khdng gian vdi nhau. Vi the, cd rd't nhiiu 
trudng hdp khdng ro rdng ve vide mot manh 
ddt nao dd va tdi nguyen bdn dUdi (hay ben 
trdn) cua nd thudc vl s6 hflu ciia nha nUdc 
hay hdp tac xa. Thd hai, bidn gidi gifla da't 
dai dd thi va ndng thdn thudng rdt khong ro 
rang. Tren thUc te, Trung Qudc dang c6 tdc 
do dd thi hda rat cao, dd'n mUc nhieu kbi ddt 
do thi xam ldn sang ddt eua hdp tae xa. Do 
vdy, sU mau thudn va ca tranh chd'p vdn xay 
ra. Vi the, quyin sd hflu dat dai cua tap thi 
vdn ed thi hi Nha nUdc thu hdi theo quy dinh 
tai Dieu 2 cua Luat Quan ly ddt dai 1998. 
(Pham Van Vd, 2012). Hinh thUc sd hflu nha nUde ddn nhdt vl da't dai cdn tdn tai b mdt sd qudc gia khac, Israel la nUdc ma nha nUde ndm tron dien tich dat dai. Dat dai cua Israel, theo Ludt (3d 

1. Jack Thurston (December, 2006), The Fat of The 
Land, Prospect Magazine, http://www.prospect-̂  
magazine.co.iik/article details.php?id= 1850. 

2. Dieu 10 Hie'n phdp, Didu 8 Ludt Ddt dai, Didu 47 
Ludt Sd hQu tdi sdn. 

3. Didu 9 Hifn phdp, Didu 48 Ludt Ddt dai, Didu 9 
Ludt Thao nguyen ddu cd ghi: Nhd nudc sd hOu ddt thdo j 
ngiiyen (ngodi trir nhOng vdng thuOc cOng xa nhdn ddn),,] Ludt Rimg, Didu 3 cung phdt bidu Wong tu v̂  quydn sd ̂  hOu cdc tdi nguyfin thuOc vd rdng. 46 Nghiin cOu Kinh Xga6 416 - Thing 1/2013 
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ban (1960) quy dmh, dUdc sd bOu bdi Nha 
ntfdc Israel vd hai td' chdc cd hen can chdt 
ch§, hdu nhu cung thudc nhd nUdc la Quy 
Qudc gia Do Thai (Jewish National Fxmd) va 
Cd quan Phat triln (Development Authority). 
Them vdo dd, Dieu 1 Ludt Cd ban (Basic 
Law) cua Israel quy dinh: "Quyin sd hdu cua 
ddt dai Israel... khdng dUdc phep chuyin 
nhUdng bdng each ban hoac dudi bd't ky hinh 
thdc ndo". Vide Israel ddt hdu nhu todn bd 
ddt dai dudi quyin quan 1̂  cua Nhd nUdc 
xudt phat td mdt sd ddc thd cua qudic gia 
ndy: dî n tich dd't dai nho hep, kinh te' tdng 
trudng cao, ddn sd' tdng nhanh cdng vdi cam 
kdt thu nhdn ngUdi nhdp cU"*, chu nghia phuc 
qudc Do Thai vd ca nbu cdu an ninh quoc gia, 
do ydu cdu phai phan phdi dd't dai sao cho 
ngudi Do Thai hipn dipn d khdp cac khu vUc 
trong todn qud'c da thdi thuc cac nhd ldp 
phap cua Israel gid vdng nguydn tdc sd hdu 
dd't dai cua Nhd nUdc vd sd dung chinh sach 
dd't dai dl theo dudi cac muc tidu qudc gia 
cua minh. 

Ludt Dd't dai 1997 cua Mdddmbich cho 
phdp ca nhdn, td chdc bode cac phap nhan cd 
thi sd hdu quyin sd dung dd't dai dai ban, 
ho$c thdm chi mpt loai quyen sd diing vinh 
viin, dupe gpi Id Duat. Duat cd thi dUdc 
nhdn Id'y thdng qua nhdng con dudng sau: (a) 
sd hdu dd't theo truyen thd'ng, (b) cd cbdng 
nhdn da sd hdu dd't dUpc 10 ndm, (c) gia ban, 
dd't dupe giao 50 ndm bdi nha nUdc. Tuy 
nhidn, dd'n ndm 2004, Hid'n phap nUdc ndy lpi quy dinh rdng nhd nUdc sd hdu todn bp ddt dai. Tdt ca cdng dan cua Mdddmbich dupe phdp sd dpng dd't dai, nhUng hp khdng dupe phdp budn ban, trao ddi hope cdm cd', thd chdp manh dd't md minh dang sd dung. Tpi Mianma, dudi thdi Hdi ddng khdi phuc tr̂ t tp vd Ludt phap Lidn bang td ndm 1988 ddn ndm 1997, td't ea dd't dai - bao gdm ddng rudng, ritog nui, vd cac loai da't dai khac -ddu thû  vl Nhd nUdc. Sau khi Chinh phu qudn sp ldn ndm quyin vdo ndm 1997, hp cung tiep tpc gid nguydn cac chinh sach dd't dai vd ndng nghidp. 

5 Vidt Nam, Hid'n phap ndm 1980 quy 
dinh dd't dai la thupc sd hdu toan dan. Diiu 5 
Ludt Dd't dai ndm 2003 cua Vidt Nam khdng 
dinh "Dd't dai thudc sd hdu toan dan do Nhd 
nudc dpi didn chu sd hiiu". Nhd nUdc thpc 
hidn quyin dinh doat dd'i vdi dd't dai, diiu 
tiet cae ngudn ldi td dd't dai, trao quydn sd 
dung dd't cho ngudi sd dung dd't thdng qua 
hinh thuc giao dd't, eho thud, quy dinh quydn 
vd ngbia vu cua ngudi sd dpng dd't. 

6 nUde Lao, che dp sd hdu da't dai ciing la 
chd dp cdng hdu (todn dan). 

Xdt vl mdt 1̂  thuyd't thi cbe dp sd hiiu nhd 
nude bay edng bdu cd Uu dilm Id cd thi tao 
tidn dd vd diiu kidn dl trUe tid'p thpc bidn 
cac mpc dich cdng cdng nhU quy hoach, phan 
bd, sd dpng, giam sat vide khai thac cd hidu 
qua ddt dai d quy md toan quoc, hay cac 
vung. Tuy nhidn, ban cbe cua binh thdc ndy 
Id vide thUe hidn eac boat dpng phai di vdng 
qua vai trd cua Nhd nUde. Che dp cdng hdu 
ddt dai Id mpt bp phdn cua nin kinh te kd 
hoach hda tap trung, trong dd Nha nUde ndm 
vai trd didu tid't trpc tid'p tdi tdng ddn vi kinh 
td, kl ca tdi tUng hp gia dinh. Sp boat ddng 
cua cd ehl thi trUdng khd ed thi dien ra 
thdng sud't trong cd chd nhu vdy. Hdn nda, 
trong trUdng hdp Chinh phu khdng cd du 
ndng lUe quan ly mdt each hdu hidu (ma day 
Id dieu khdng tranh khdi) thi chdc chdn 
nguon lUe da't dai se bi sd dpng mdt each 
lang phi, khdng cd hidu qua. 

Tren the gidi, cd khdng it cdng trinh nghidn cdu vl da't dai, nhiing cupc hdi thao ve van dl dd't, trong dd nhiiu y kid'n chi trich hinh thdc sd hdu nha nUdc vl dd't dai va coi nd Id diiu khdng can thid't. Nhiiu nha kinh 

4. Dan s6 Israel nam 2006 la 7 uidu (tang 10 ISn so 
vdi nam thdnh lap qudc gia 1948).Tdng didn dch ddt 
qudc gia xdp xi 20.500 km̂  nhu vay mat dp dan sd Id 
300 ngudi/kml Tuy nhidn, do hon 50% didn u'ch d& dai 
ciia Israel Id sa mac cdn cdi, khd sdng ndn trdn mdt dd 
thuc te' cdn cao hon nhidu. GDP trung binh (PPP) cung 
tdng td mdc ciia mdt nudc dang phdt tridn len 22.000 
USD vdo ndm 2006 (U.S. Government. 2006), vdn thdp hon nhieu nudc phuong Tdy nhung cao hon nhidu mdc ciia cdc nudc dang phdt tridn. 
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Cdc md hinh sd hdu dit dai., 

te vk chinh tri da chi ra ring thay vi dat todn 
bo da't dai true tie'p dudi quyen sd bUu cua 
nha nUdc, con co nhieu each de Nha nUde eo 
the true tiep va gian tie'p ap dat quyin diiu 
khiin cua minh len dKt dai, dac biet la thong 
qua viec lap quy hoach, ke hoach svL dung dkt 
vk ckc quy dinh cua qudc gia va eua tUng dia 
phUdng ddi vdi viec chiem hUu, sut dung ddt. 
Ngay ea nhutng muc dich nhU bao ve ddt dai 
qud'c gia khdng bi ban cho nUde ngoai eiing ed 
thi thUe hien thdng qua nhiing van ban phap 
luat cu thi. 

Tren thUc te, tuy ring tai hdu hdt eac 
qudc gia ap dung hinh thUe cdng hflu ddt dai 
vide mua ban, chuyin nhUdng ddt dai hi coi 
la trai vdi quyin sd hUu, nhUng tren thUc te 
nbUng boat ddng nay vin tdn tai d mot mUc 
do nao dd. 6 Israel, cac quyen vl ddt dai giao 
cho ngUdi thue dat dUde eoi la gin gid'ng vdi 
quyin sd hUu ddt dai diy dii; cae cdng dan 
Israel va thi trUdng dat dai cua nUdc nay coi 
cae manh ddt dUde thue tU Chinh phu gid'ng 
nbu thuoc sd hUu cua ngUdi di thue. Tai 
Trung Qud'c va Viet Nam, mac dii khdng 
thUa nhan quydn sd hflu tU nhan dd'i vdi dat 
dai, nhUng da ed sU tbay ddi cd ban vl 
phUdng thUe thUe hien quyin sd hutu da't dai 
theo hudng tu hflu hda eae quyen tai san dd'i 
vdi da't. Da't dai din dUde coi 11 mdt loai hang 
hda, quyen tai san ciia ngUdi svL dung dat dd'i 
vdi da't dai da dUde ghi nhan va bao ve. 

2. Sd hiiru da hinh thi3fc 
Hlu bet cic qudc gia tren thd gidi diu dp dung md hinh nhiiu hinh thUc sd hflu dd'i vdi dd't dai nhdm tan dung mot each linh boat Uu the, eiing nhU giam thilu nhUdc dilm cua tiing hinh tbfle sd hflu rieng biet. 2.1. Cdc nudc Bac My Hinh thUc sd hflu dat dai phd bien cua My va Canada la hinh thUe sd hflu ddt dai da hinh thUc: vfla cdng nhdn sd hflu dd't dai tU nhan, vfla cdng nhdn sd hflu dd't dai eua Nha nudc va cua tap thi. d My, ben canh viec cdng nhan quyen sd hflu dat dai tu nhan, thi chinh quyen vin xac dinh nhflng phin ddt thuoc sd hflu cua nha nudc dUdi dang sd hflu 48 

Lien bang hoac sd hiiu cua chinh quyin titng 
bang. Viec sut diing ddt cdng dUdi sd hflu ciia 
cbinb quydn Lidn bang phai dUdc sU ddng y 
cua Cue Quan ly ddt dai. Tdng didn tich cua 
nudc My la khoang 9307769.8km̂, trong do 
60% thudc sd hiiu ea nhan, 29% la tai san 
ciia ehinh quyin Lidn bang, 9% thudc sd hflu 
cua cac Chinh quyin Bang vk 2% la ddt bao 
tdn cua ngudi Indian ban xU. Hlu nhU toan 
bd da't trdng trot thudc sd hflu ca nbdn (bao 
gdm ea ddng co, thao nguyen, dd't rflng...). 
Chinh quydn Lidn bang, chinh quydn eac 
bang va dia phUdng nim gifl chu yd'u la dd't 
riing va cac loai ddt cdng trinh cdng cong 
khac. 

Mae du ty Id dat dai thudc sd hflu tu nhan 
hidn nay la hdn 60%, nhung thUc ra vao 
nhflng the ky diu tidn sau ddc ldp, ty Id scl 
hflu ddt dai khac bin hidn nay. Tfl nam 1781 
den 1867, cbinb quyen Lidn bang lln lUdt 
thu thap va nim gifl tong cdng 81% didn tich 
dd't dai hidn nay cua qudc gia nay, thong qua 
cae binb thUe mua, nhUdng lai, thda thudn, 
Manh da't ldn nhd't tflng dUde mua ve Id bang 
Louisiana, da thdm vao quy ddt ciia Lidn 
bang 2.144.833,9 km̂  vao nam 1803. 

Tfl ndm 1871 dd'n nam 1995, ed khoang . 
4.451.542,Ikm̂  dat thuoc sd hflu Lidn bang 
da dUde trao lai hoac ban cho cac tiiu bang, 
cac doanh nghidp va ca nhan. Vide tai phan 
phd'i da't dai nhU tren bit diu giam tdc dd 
vdo nam 1930. De'n ndm 1976, Luat Quan 1̂  
va chinh sach dat dai lien bang da quy dinh mot each dUt khoat ring toan bd phin ddt thudc cdn lai sd dUdc gifl lai dUdi sd hflu ciia chinh quyen Lidn bang. Hau hd't ddt dai thudc sd hflu Lidn bang va cac tiiu bang dUde quan 1;̂  bdi 4 cd quan sau: (1) Cue Kiim lam (thudc Bd Ndng nghidp), (2) Cue Quan ly dd't dai (BLM -thudc Bd Ndi vu), (3) Cue Quan ly smh vat hoang da va ca (FWS) va (4) Cue Cdng vien qudc gia (NFS). Ddt eiia Lidn bang tdp trung| chu yeu d Alaska vd bd Tay. Da't dai nkm\ dudi sU quan 1̂  cua BLM va Cue Kiim lam rdt da dang, bao gdm ddt chan nudi, riing vk NghiSn cClU Kinh tSsd 416 - Thing l/20m 



Cdc mo hinh siii hufu dat dai., 

bao ton til nhien, trong khi do ddt thuoc 
quan 1̂  ciia FWS va NFS chu yeu danh cho 
muc dfch bao tdn vk nghi ngdi, giai tri. 

Quydn ban cua chinh quydn tnmg Udng 
trong vi$c dUa ra cac quy dinh ve ddt dai la 
kha ban chd. Theo Hidn phap, chi cd cac tieu 
bang Id cd quydn kidm soat®, trong do bao 
gdm ca quydn quy dinh vdi dd't dai. Trong 
Bnb vpc quan 1̂  sii dung dd't dai, cac tieu 
bang lai uy quydn todn bd cho chinh quyen 
dia phUdng cdp dudi, thdng thudng la cho cd'p 
chinh quydn dd thi. (Shibata. B, 2002). 

Vd phia ddt dai tu nhan, xu hudng chimg 
dang diin ra trong ndng nghiep Id dd't dai 
ddn tdp tnmg vao tay cac chu trang trai, ddn 
didn. Sd lUdng cac chii trang trai ddn dan 
giam xud'ng trong khi di§n tich trung binh 
cua cac trang trai ciing tang ddn len. Sd' 
lUdng trang trai cd dien tich hdn 500 mdu 
Anh chi chidm 19% tdng sd'trang trai, nhimg 
lpi chidm tdi 79% todn bo dd't dai trang trai 
vd 55% sd lupng san phdm ban ra thi trUdng. 

M$c dii cd thay ddi ldn ve quy md cua cac 
trang trai, hinh thiic mpt chu sd bUu duy 
nhdt vdn Id hinh thUc chidm da so d cac 
trang trpi ndng nghidp. Cdng liic dd, viec sd 
lupng ngUdi sd hiiu cac trang trai giam di da 
ldm thay dd'i md hinh cd'u tnic sd bUu. Gan 
68% sd trang trai bien nay ndm dudi binh 
thUc mdt chii sd hUu duy nhd't, vdi chii Id ca 
nbdn hodc hd gia (hnh, 31% ndm dudi hinh 
thdc nhidu chu sd hdu vd 11% dudi hinh thUc 
dd't thue (ngUdi canh tac trdn dd't di thud). 
M§c dd ty lp nhiing ngUdi sd hdu dd't dai duy nhdt cao hdn nhiing ngUdi sd hdu mdt phan vd di thud, didn tich ma nhiing ngUdi sd hiiu m̂t phdn dang canh tac lai cao hdn didn tich ciia 2 hinh thdc cdn lai (Didu tra Ndng nghidp 1992). Sp gia tdng cua vide sd hiiu m̂t phdn hodc thud dd't phan anh sU vide la ngdy cdng cd nhieu nhiing ngudi Id chu trang trpi nhung ban thdn lpi khdng boat ddng ndng nghidp-Theo ludt cua My, sd hiiu dd't dai - ba't ke cd nhdn, Nhd nUdc hay ngudi nudc ngodi -ddu bao gdm mdt loat cac quyin khac nhau. 

trong dd khdng nhd't thid't tat ca deu thudc ve 
ehu sd hdu cua manh da't. Tap hdp cae quydn 
ridng le khac nhau nay cd tbi dupe phan bd 
eho nhieu dd'i tUdng khac nhau, thudc khu 
vpc cdng hodc tU. Vi dp, ngudi chu mpt manh 
da't cd thi vda cho mdt ngudi khac thud da't 
cua minh dl trdng trpt, nhUng cimg cbo phdp 
mdt cdng ty ddu khi nao dd dao Id de tim 
khoang san d bdn dUdi. Vide nhiing quyin 
rieng bidt trdn mpt manh da't dupe trao ddi 
va mua bdn mdt cdch ridng re da dem dd'n cd 
hpi cho cac cd quan cdng quyIn cd thi can 
thidp va gay anh budng ldn cac ngudn lpc, 
md khdng td'n qua nhiiu chi phi (vi dp nhU 
phai mua lai manh dd't dd). 

6 Canada, ehe dp sd hdu ddt dai bao gdm 
sd hdu tu nhan, sd hdu chinh quydn cac bang 
vd sd bdu cua Nha nUde trung Udng. 

2.2. Cdc nadc Tdy vd Bdc Au 
Mdt dilm chung cua cac nUdc Tay va Bac 

Au la hp diu thpc hidn ehe dp da sd hdu vl 
da't dai, vd thda nhdn quyen tU hdu cua tU 
nhan vl dd't dai nhU mdt trong nhiing quyen 
tai san. 

Tai Phap, ehe dp sd hdu dd't dai gdm hai 
dang: sd hdu nha nUde va sd hdu tU nhan. 
JJha nUde bao hp quyen vd ldi ich hdp phap 
cho chu thd sd hdu tU nhan, khi Nha nUde 
lay dd't thi phai tra tiln cho chu sd hdu theo 
gia quy dinh. Bp phdn dd't dai thudc sd hdu 
nha nUdc dUde chia ldm 2 ldp: nha nUde 
trung Udng va chinh quyin cac dia phUdng. 

6 Ddc, tUdng tu nhu Phap, quyen tU hdu da't dai dUde bao bp bdi cbinb quyin Cdng hda Lien bang; ddng thdi khu vpc dd't edng dupe coi la sd hdu cua Nhd nUde, bao gdm nha nUde lien bang va chfnh quyen tai cae bang. 

5. Quydn han dd quy dinh cac Dnh vuc nhu y td, an 
ninh, phuc loi, dao ddc dupe goi Id "quydn kidm soat". 
Theo didu B6 sung sd Mudi ciia Hidn phdp Hoa Ky. chi 
cd cdc chfnh quydn tidu bang, chd khdng phai chfnh 
quydn Lien bang, dupe sd hihi quydn han ndy. Xem them 
David L. CalUes vd ddng nghiep., Cdc trudng hpp vd tdi 
ueu vd sur dung dd't 1-3,676 (xudt ban idn 3.1999). 
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Tai Ddc, quyen scl hdu dat dai la quyen 
tuyet ddi va doc nhdt. Chu sd hdu co moi 
quyen han ddi vdi manh ddt cua minh. 
Nhdng hanh dong xam pham tdi manh dat 
ma khdng dUdc sU ddng y cua chu scl hdu deu 
dUdc coi la vi pham phap luat. 

Viec quan 1;̂  ddt dai cua Ddc dUdc chia 
deu cho cac cdp chinh quydn: trung Udng, 
chinh quyen bang va chinh quydn cac dd thi 
dia phUdng cdp thdp. Chinh quyen trung 
Udng cd nhiem vu vach ra quy hoach, ke 
hoach chung, sau do chinh quyen dia phUdng 
se ap dung vao dia phUdng nunh bdng each 
tu ban hanh quy hoach, kd hoach rieng, phu 
thudc vao dieu kien, hoan canh kinh te - xa 
bdi cua tijtng viing. Tbeo Hidn phap, chinh 
quyen cac dia phUdng cd quyen ddc lap ldn 
vdi cbinb quyen Lien bang. Chinh quyen dia 
phUdng ciing la nhiing ngUdi chiu trach 
nhiem vdi cdng tac thue ddt dai. Mot so' loai 
thud dUdc gid lai cho dia phUdng di tao ngan 
sach, mdt sd khac se phai nop len cho cbinb 
quydn Lien bang. 

Tai cac nUdc BSc Au, hinh thdc sd hdu dat 
dai tu nhan xuat hi§n td thd ky XIX. TrUdc 
dd, ddt dai thudc sd hdu cua nha thd rdi sau 
dd la cua nha vua. Viec do dac va xac dinh 
cac khoanh dat rieng thudc sd hdu ca nhan 
diin ra trUdc tien tai Thuy Didn va Dan 
Mach (Tennesson 1981), roi ddn Na Uy. Ngay 
nay, d Na Uy, hdn 96% cac trang trai ndng 
nghiep thuoc sd hdu ca nhan. Ddng thdi tai 
qudic gia nay cung tdn tai mdt so binb thdc sd hdu ddt dai khac: ddt thudc sd hdu nha nUdc, ddt thudc sd hdu tdn giao va dat thuoc sd hdu chung cua mot so' chu didn trang. 2.3. Nga vd cdc nUdc Dong Au Sau CUOC thay ddi ldn vao dau nhiing nam 90 cua the ky trUdc, Lien bang Nga da xay dung Hien phap mdi va thdng qua Luat Ddt dai nkm 1990. Theo dd, che dp sd hdu toan dan ve dat dai d Nga dUdc thay the bdi che dp da sd bdu, bao gdm sd hdu tU nhan vk sd hdu cua Nha nUdc. Trong sd hdu nha nUdc lai cd sd hdu cua Nhd nUdc lien bang va sd hdu cua cac dia phUdng. Ludt Dd't dai Lien bang Nga 

khing dinh sd hiiu cua Nha nUdc ddi vdi dd't 
dai ciing chfnh la mpt cdch quan ly nha nUdc 
de dieu tiet cac quan he dd't dai. 

Cac nUde Ddng Au khac da bdt ddu qua 
trinh chuyen tiep sang nen kinb te thi trUdng 
td cudi nhiing ndm 80, ddu nhiing ndm 90 
cua the ky trUdc. Mac du cac qudic gia ndy 
hau hd't deu cd diem chung la che dd xa bpi 
chu ngbia trong mpt khoang thdi gian ddi, 
nhUng do sU khac nhau ve kinh td, chfnh tri, 
xa hdi, van hda, ndn gida chung vdn tdn tpi 
nhiing khac bidt trong qua trinh didu chinh 
ludt phdp, quy dinh vd dd't dai. Theo cac 
nghidn ciiu ve phap ludt dd't dai cua mdt sd 
qud'c gia Ddng Au, nhin chung cac qud'c gia 
nay deu thda nhdn quydn sd hdu cua tU 
nhan (ngoai trd Uzbekistan thUc hipn chd dd 
dd't dai thudc sd hdu nha nUdc, khdng thda 
nhdn binb thdc sd hiiu dd't dai tU nhan). Sd 
hdu tap thd ve da't dai dang dan dUdc bai bd. 

Vide tu hdu hda cd the dUdc thUc bi$n 
manh me va dd ddng, bode de ddt vd chdm 
chap, nhUng hau hd't deu tbdng qua con 
dudng cbinb la tra lai dd't cho chu cu trUdc 
khi dd't dai hi cdng hdu hda dUdi chd dd xa 
hdi chu nghia, hodc phan chia lai dd't theo cd 
ca'u mdi. 

Ben canh dd, song song vdi qua trinh tU 
hdu hda, cac qud'c gia Ddng Au deu lUa chpn 
gid lai mdt phan dd't dai ddt dudi sd hdu cua 
Nha nudc. Mpt sd nUdc thi ddt ra Quy dd't dai 
dd du trd dd't, ddng thdi cho cac ca nhan hoac 
tap the thud khi cdn thid't. Mdt sd nUdc khac thi gid lai da't cho cac muc dich chinh tri hodc qud'c phdng. NhU vdy, cd the ndi, bdt ddu td giai doan chuyen ddi, cac nUde Ddng Au da vd dang thUc hidn chd' dp sd hdu da hinh thdc dd'i vdi dd't dai. 2.4. Cdc nudc Chdu Phi Sd hdu dat dai d Chau Phi thudng ndm cl hai dang: sd hdu truydn thd'ng (customary) va sd bdu tbeo ludt (statutory). Sd hiiu truyen thdng cd nhdng ddc tfnh dupe quy dinh bdi cdc quy tdc bd't thdnh vdn, trdn cd sd cac thdi quen bay quy Udc cua tvmg vdng, timg dia phUdng. NgUdi didu khien "hd thd'ng 
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sd hQu truyin thdng" nay thudng la ngUdi 
ddtag ddu mot cong ddng dan cU, hoac 
nhdng trudng lao trong mot lang. NgUdc 
lpi, "sd hutu theo ludt" dat nen tang la cac 
lu|it vk quy dinh dUdc thUa nhdn bang van 
ban do cac chfnh phu dat ra. Trong hang 
thap ky vUa qua, rdt nhidu chfnh quyen cac 
nUdc Chau Phi da tim each thay the he 
thdng sd hflu kieu truydn thoiig bang h$ 
thd'ng sd hflu tbeo luat hien dai. Nguyen 
nhan la binb thUe truyen thdng khdng dam 
bao dupe su an toan cho ngudi sd hflu dat, 
do dd lam giam ddng lUe ddu tU vao ddt dai va 
gay ra anh hudng xdu ddn qua trinh san xua't 
ndng nghiep (Swynnerton, 1954; WUson, 
1971). Vdi muc tieu dd, cae nUdc nay dd tim 
each tai cd cdu lai sd hflu ddt dai thdng qua 
cac hinh thdc qud'c hflu hda bode tu nhan hda 
vî c sd hflu da't. Tuy nhien, tren phan ldn 
lanh thd Chau Phi, do ban chd vd tai chfnh, 
ve ndng lUc ludt phap vd thd chd, hdu bet 
nhiing sU can thiep cua cac chfnh phu deu 
edn rdt han chd'. Kd't qua la, mdi cbi cd mdt 
phdn nbd dat dai dUdc ddng ky (tren toan 
chdu lue, da't dai dUde dang ky vao hd 
thd'ng sd hflu theo ludt chi chid'm kboang td 
2-10% todn bd didn tfch dd't dai; WB, 2003), 
vd hd thd'ng sd hdu ddt dai theo kieu 
truydn thd'ng vdn dUdc dp dung d phdn ldn 
cae khu vUe eua Chau Phi. 

Nam Phi ed didn tfch tong cdng la 122 
tridu hecta. Theo thd'ng ke vao thang 3 -
2011, 31 tridu hecta hay 25% tdng didn tfch 
dd thudc sd hdu cua Nha nUdc. 91 tridu hecta con lai (hay 75% tdng didn tfch) la tai san ca nhan. Tdt nhien ty Id gida dat dai thudc sd hdu nha nUdc va ca nhan bidn ddi tdy theo tdng dia phUdng. Vf du, tai cac bang Free State hay Northern Cape, chu da't tu nhan chid'm lan lUdt 89% va 91% didn tfch da't dai. Trong khi dd tai Western Cape va Gauteng, cd tdi 55% didn tfch thupc sd hdu nha nUdc. Luat Cai each rudng da't nam 1997 cua Nam Phi quy dinh ba hinh thUe sd hflu ddt dai: sd hflu cua ngudi lao dpng, sd hflu nha nude, va sd hflu cua cac chfnh quyen dia phUdng. 

Tai Nigieria, Nghi quyd't Sd dung dat dai 
nam 1978 da ban che didn tfch ddt dai ma 
mdi ca nhan dupe phep sd hflu va ddng thdi 
chuyen toan bp dat dai edn lai vao sd hflu 
cua Nhd nude. Muc dfch chfnh eua Nghi 
quyd't nay la nhdm tao ra ed hpi sd hflu dd't 
eho td't ca mpi ngudi dan thay vi bi tap 
trung vdo nhdm thu nhap cao nhat. 

Nhu vay, cd the ndi d Chau Phi, hinh 
thdc sd hdu dat dai phd bid'n la binb thdc 
da sd hdu. Ddt dai thudc sd hflu cua Chfnh 
phu, ngUdi dan va mpt phan ldn thudc ve sd 
hflu eua cac lang hay cac cdng ddng bp tpc. 

2.5. Khu vuc My Latinh 
Hdu hd't cae nUdc thudc khu vUc My 

Latinh deu thUe hidn chd dp da sd hflu ve 
dd't dai, trong dd sd hflu cua Nhd nUdc 
khdng phai la phdn ed ban. Nguydn nhan Id 
do khu vUc nay vd'n la thupc dia cua chu 
nghia thUc dan, hp qua la cbe dp dat dai 
theo md binh ddn dien eho dd'n nay vdn edn 
tdn tai. Nha nUde trung Udng cbi ed chdc 
ndng sd hdu cae khu vUe dat cdng thudc he 
thd'ng kd't cau ha tdng, khu bao tdn, mat 
nUdc, khu an ninh, quan sU... Phdn ddt cdn 
lai thupc sd hdu eua cae edng ddng dia 
phUdng. Vf du, tai Braxin, Cdldmbia, Peru 
va mpt so' nude khac, chfnh quydn da cap 
gia'y chdng nhdn quyen sd hflu dat dai cbo 
cac edng ddng ban xd. Hidn nay, eac dU an 
eai each rudng dat tbeo kieu nhU vdy dang 
dupe day manh thUe hidn̂ . Tai Mehied, so' 
hp gia dinh dupe thu budng quyen sd hdu da't dai la 3.044.000 hp, trung binb mdi hp sd hdu 4,39 ha, so' da't edn lai trdn tdng so' 13.375.000 ha thudc sd hdu nha nUdc. Tai Braxin, tong didn tfch dat cua qud'c gia nay la 13.100.000 ha. Sd hp sd bdu dd't Id 266.000 vdi didn tfch binb quan mdi hp 49,32 ha, phan edn lai thudc sd hdu nha nude (Nguydn Hdu Dat va Ngd Tudn Nghia, 2012). 

6. World Bank, Land Policy for growth and poverty 
reduction, 2003, p.88. 
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2.6. Khu vac Chdu A 
Tai Nhat Ban, ddt dai tuy dUdc quy dinh 

thuoc sd hflu cua Nhat hoang, nhUng d6ng 
thdi sd hflu tu nhan duoc thUa nhdn. Trong 
nam 2007, 37% dien tich da't thuoc quyen sd 
hflu cua Nha nUdc (27% thuoc Chinh phu 
trung Udng va 10% thudc cac chinh quyen dia 
phUdng), va 63% thuoc sd hflu tU nhan. 
85,6% da't tu nhan nam trong tay cac ca 
nhan, trong khi dd 14,4% cdn lai thudc sd 
hflu doanh nghipp. Dien tich dd't thudc sd 
hflu cua Chinh phu tnmg Udng dUdc chia lam 
2 loai: (i) ddt danh cho cac hoat ddng hanh 
chinh cua chinh quyen trung Udng (da't hanh 
chinh) va (u) da't danh cho cac hoat ddng 
khac (da't phi hanh chinh). Dat thudc sd hflu 
cua cac chinh quyen dia phUdng gom 1/3 la 
thudc sd hflu cua cdp tinh, 2/3 con lai la cua 
chinh quyen cdp huyen, xa, lang (Sach trdng 
ve ddt dai Nhat Ban, 2009). 

Dieu 29, Hien phap cua Nhat Ban (1949) 
quy dinh rdng: (1) quyen sd hflu hoac ndm 
gifl da't dai la quyen bdt kha xam pham. (2) 
quyen sd hflu ddt dai phai dUdc xac dinh bdi 
phap luat, tren cd sd phd bdp vdi quyen ldi 
chung cua xa hdi, va (3) dat dai tU nban chi 
cd the bi trUng dung cho cac muc dich cdng 
cdng trong trUdng hdp chu sd hflu dUdc den 
bd thda ddng. Cac giao dich ve ddt dUdc tien 
hanh thdng qua cd che thi trUdng va cung 
dUdc dat dudi sU kiem soat cua cac cd quan 
quan ly. 

Ve vide sd dung dat dai, cd rdt nhieu bo luat dupe ban hanh. Mdi bd luat chiu trach nhiem cho mot van de rieng, vi du nhU: Ludt Bd bien, Ludt Dat ndng nghiep, Ludt Bao ve cay xanh dd thi... Tuy nhien, cd hai dao ludt chinh vd cd anh hudng ldn nhat den todn bd khung khd ludt phap ve quan ly va sd dung ddt dai. Dd Id: (1) Ludt Dd't dai cd ban vd Luat Quy hoach sd dung ddt qud'c gia. Viec phan chia quyen sd hflu dat dai d Han Qudc dUdc danh dau td sau thdi la thudc dia cua Nhdt Ban. Dudi sU chiem ddng cua Nhat td 1905-1945, dd't dai chu ydu tap trung vao tay cua mot sd it ca nhan. Td 

1948-1950, Hdn Qudc cbo ra ddi Hidn phap 
va Luat Sda ddi bo simg cai each ddt ndng 
nghiep, trong dd quy dmh vide cdm cho thud 
mUdn da't dai va thuc ddy vide sd hflu ddt dai 
cho cac ca nhdn. Dao Ludt nay quy dinh mdt 
ea nhan se ehi dUdc sd hflu dd't nd'u ngudi d6 
thuc sU canh tac trdn dd't dd. Dieu ndy da 
lam tang sdlUdng bd gia dinh ca nhan sd hdu 
ddt dai ldn 6 ldn, td 349.000 vao nam 1949 
ldn 1.812.000 trong nam 1950, va sd cac ĥ  
gia dinh phai di thud dd't giam xudng gdn 
nhu bing khdng vao nam 1950 (Sah-Myung, 
1983). 

Dai Loan cung di theo con dudng tUdng tp 
nhu Han Qudc kd td kbi chd do chid'm ddng 
eua Nhat Ban chdm ddt. Chinh phu DJd 
Loan thpc hidn vide cai each dat dai trong 
khoang thdi gian 1949 - 1953. Mpc tidu cua 
qua trinh cai each nay la giam thidu vide 
thud mUdn ddt dai, do vay Cliinh phu ban 
da't cdng eho eac hp gia dinh trUdc day vdn 
phai lam thud cho ngUdi khac, ddng thdi ra 
cac quy dinh cho phep vide mua ban nhiing 
manh dat da va dang dUdc thud. Trong nam 
1948, trUde khi qua trinh cai each da't dai 
diin ra, 57% gia dinh ndng dan d Dai Loan \k 
nhdng ngudi sd hdu hope ddng sd hdu da't, 
edn 43% la ta diin hope ngUdi di thud ddt. 
Dd'n nam 1959, sd'ngudi sd hdu hoac ddng sd 
hdu dat da ldn tdi 81%, ty Id ta diin hoac 
ngudi di thud ehi cdn 19% (Cheng, 1961). 

Tai Ddng Nam A, trong 10 nUdc ASEAN 
thi cd tdi 7 nUde chpn che dp sd hdu da hinh thdc, cdn lai Id sd hdu nhd nUdc (Mianma) va sd hdu todn dan (Vidt Nam vd Lao). Mo hinh sd hdu dd't dai da hinh thdc cho (i phep tao ra nhiing ed sd ro rdng ve chu thi sd :| hiiu va chu thi thpc hidn lpi ich dd't dai. l/u j dilm cua md hinh ndy tpo ra sU thudn lpi trong vide xay dpng ludt vl dd't dai vd quy dinh cac chdc ndng, cung nhu bp mdy hanh chinh quan ly nha nUde ve ddt dai, gidp Chinh phu eac nUdc thpc hipn dupe ldi ich td ngudn lpc dat dai phpc vp phat triln kinh td xa hpi, ddng tbdi kich thich ddu tu cho ddt dai - ngudn lpc quan trpng cbo phdt triln 
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kinh td. Vîc sd hflu co chii thi cu thi, sii 
dung cung c6 chii thi cu the khiin cho viec 
thuc hi$n lpi £ch ciing co chii the da giiip cho 
quan hp ddt dai trd nen it phUc tap hdn. 

Ket luan 
Sd hutu ddt dai mang tinh d&c thu theo 

khdng gian, thdi gian vd do vdy rd't khd dUa 
ra mOt khudn mdu chung. Khi diiu chinh 
quan ĥ  sd hiiu dd't dai, viec cdn thiet la phai 
chii f ddn tinh ddc thii dUdc quy dinh bdi 
nhUng dpc diem cd ban nhU da phdn tich d 
phdn tren, dl bao vp ldi ich qudc gia, tranh 
xxmg dot vdi truyin thdng tdp quan, ddng 
thdi bao ve ldi ich chung cua cdng ddng vd 
tiing thdnh vien trong cpng ddng. 

Chl dp phap 1̂  vl sd hutu dd't dai vd quyen 
tdi san doi vdi dd't dai dang la mdt chu dl thu 
biit dupe nhiiu sU quan tam d Viet Nam, bao 
gom ca Nhd nUdc, cac nhd nghien cUu, dpi bp 
phdn ddn chiing ciing nhu cac nha ddu tU 
trong vd ngodi nUdc. Qua vî c nghidn cUu bUc 
tranh chung cua cac md hinh sd hflu dd't dai 
trdn thd gidi, cd thi thd'y vide cdn ldm trUdc 
mdt Id nhdn thUc diing ban chd't cua cd chd 
thj trudng vd vai trd cua nd trong thpc hidn 
quyin sd hiiu dd't dai d Vidt Nam dl cd thi dp 
dpng mdt each diing ddn va nhd't quan. Ve 
cac giai phap cp thi, ddng thdi vdi vide bao 
dam tinh cdng khai, minh bpch trong quan ly 
vd stf dpng dd't dai, hodn thidn cac quy dinb 
ciia phap ludt vl thu hdi, khid'u kidn, dieu 
quan trpng Id cdn phai nhdn thUc dUdc rdng: 
m§c dii mang nhiing ndt ddc thu rd't ridng bi$t, nhung dd't dai trUdc hd't vdn la mpt loai tdi san, vd vi vdy nd ndn dupe ddi xvt nhU mpt lopi tdi san. Do vdy, cac chinh sach tdi chinh ddt dai trong thdi gian tdi ndn dupe dieu chinh theo hUdng trao lpi quyin tai san ve ddt dai cho ngUdi dan, tao diiu kidn cho nhan ddn cd tbi an tam phat triln kinh te trdn manh dd't cua minh, bdng manh dd't cua minh, tit dd ddng gdp vao sp tdng trUdng cua nudc nhd./. 
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