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NGUYEN THI THU THUY* 

T Toeing Viet luqt le la bo luat thanh 
-L -L van cua trieu Nguyen - trieu dai 

quan chu cuoi cung cl Viet Nam. Moi quan 
he giiia "Hoeing Viet luqt le" vdi cac bd luat 
khac trong lich sii che do quan chu d Viet 
Nam cung nhu" v6i cac bo luat d Trung Hoa 
(nhat la luat nha Thanh), da dUdc nhieu 
hoc gia trong va ngoai mfdc tim hieu tren 
nhiing goc do khac nhau. 

Trong pham vi bai viet nay, chiing toi 
muon tim hieu them mdi quan he giiia 
"Hodng Viet luqt le" cua nha Nguyen vdi 
"Dai Thanh luqt le" cua nha Thanh, tren cd 
sd khao ciiu mot each cu the van ban cua hai 
bo nay (tif cau true bo luat den so' liidng, ten 
goi dieu luat, noi dung cac dieu luat, dieu le) 
de hy vong co dUdc cai nhin khach quan hdn 
ddi vdi "Hodng Viet luqt le". 

1. Ket cau va ten goi cua bo luat 

Xet ve ket cau, cac dieu khoan trong 
"Hodng Viet ludt le" chia lam luat va le. Ket 
cau nay la md phdng bd luat cua nha Thanh d 
Trung Quo'c, khdng gid'ng vdi ket cau cua bd 
"Qudc trieu hinh luqt' nha Le trudc dd. 

Theo quan niem cua ngiidi Trung Hoa, 
luat la "thudng phdp muon doi,", tiic la cac 
dieu khoan chep t i i cac bd lu&t cd, diidc coi 
nhu1 la khudn vang thudc ngoc khdng the bd 
dUdc, du cd the cac dieu luat ay da trd nen 

ldi thdi, khdng cdn phu hdp vdi thue tien xa 
hdi nUa. 

Le khdng phai la tuc le ma nguyen la 
nhiing ban xd an trong thUc te, dUdc xet la 
quan trong nen dUa them vao bo luat. Cac 
dieu le bd sung kem vdi cac dieu luat lam 
bdt di tinh ly thuyet cua bd luat, phu hdp 
hdn vdi thUc t i l n xa hoi dUdng thdi. Vi the, 
cac dieu le thudng cd tinh thiic tien hdn so 
vdi dieu luat. 

Cach ket cau dieu khoan thanh hai 
phan lullt va le vita bao dam dUdc tinh dn 
dinh cua luat phap, viia the hien sU linh 
hoat trong qua trinh thiic hien cac quy 
dinh phap luat, thuan tien cho ngudi thi 
hanh va ngudi chap hanh luat. Day dUdc 
danh gia la budc tien mdi trong lich sd lap 
phap cua nha Minh - Thanh d Trung Quo'c. 
Do vay, viec nha Nguyen tiep thu ket cau 
cua bd luat nha Thanh cung phan nao cd 
the ly giai dUdc. Cung gid'ng nhu each nha 
Thanh da bao luu ket cau cua bo "Dai 
Minh luqt tap gidi phu le" cud'i thdi Minh 
trong bd luat cua trieu dai minh (1). 

Vi ket cau bo luat la md phdng cua nha 
Thanh nen ten goi cua bo luat nha Nguyln 
khdng phai la Hinh thu nhu nha Ly, nha 
Tran hoae Qudc trieu hinh luqt cua nha Le 
ma la "Hodng Viet luqt le" cung nhu lu&t 
nha Thanh la "Dai Thanh luqt le". 

' ThS. Khoa Lich sd - Trudng Dai hoc Stf pham Ha Ndi 



20 Rghien cuu Lich sir, so 2.2011 

Gid'ng nhu1 "Dai Thanh luqt le", "Hodng 
Viet luqt le" ngoai quyen dau la muc luc cac 
dieu luat, bang (hay do), the le ve phuc 
tang, dien giai thuat ngQ, cac quyen con lai 
diidc chia thanh 6 the loai, tiidng ling vdi 
viec cua 6 bo: Lai, Bo, Le, Binh, Hinh, 
Cong. Chi tiet nhu" sau: 

Quyen thii 1: Muc luc dieu luat, bang 
(hay do), the le ve trang phuc tang, dien 
giai thuat ngQ. 

Quyen thu! 2 va 3: Danh luat le, 45 dieu. 

Quyen thii 4 va 5: Lai luat, 27 dieu. 

Quyen thii 6, 7 va 8: Ho luat, 66 dieu. 

Quyen thii 9: Le luat, 26 dieu. 

Quyen thd 10 va 11: Binh luat, 58 dieu. 

Quyen thd 12 den 20: Hinh luat, 166 dieu. 

Quyen thii 21: Cong luat, 10 dieu. 

Quyen thii 22: dan dieu luat. 

Trong tifng phan Lai luat, Cong luat, Ho 
luat, Le luat, Binh luat, Hinh luat thi cac 
de muc cung giohg hoan toan vdi bd luat 
nha Thanh. 

Ngoai ra, each trinh bay in an cua 
"Hodng Viet luqt le" cung gidng vdi bo luat 

nha Thanh. Ngoai cac dieu luat, dieu le cdn 
co may diem dang liiu y sau day: 

- O tren dau trang giay co nhiing dieu 
chii thich in bang chii nhd de cho biet nguon 
gdc cua cac dieu luat, hoae cho biet nhiing 
ban an co lien quan den dieu luat ay. 

- Trong moi dieu luat, dieu le in chii ldn 
thudng cd in xen chii nhd de chii thich cac 
ldi le hoae danh t i i trong dieu luat. 

- Sau cac dieu luat cdn cd nhiing dieu 
chii giai chinh van, theo dd, cac cau van 
trong luat diicic trinh bay lai diidi mot hinh 
thdc khac cho de hieu. 

Sii gid'ng nhau ve mat hinh thiic nhu1 

vay le t i i nhien se diia nhiing anh hudng ve 
mat ndi dung cua bd "Dai Thanh ludt le" 
den bd "Hodng Viet ludt le". Tuy nhien, xet 
chi tiet cac dieu luat thi "Hodng Viet luqt 
le" van cd mot so' dieu luat khac vdi "Dai 
Thanh luqt le". 

2. So l i idng, ten goi va noi dung cac 
dieu luat 

Ve so liCctng dieu luqt, "Hodng Viet ludt 
le" i t hdn "Dai Thanh luqt li" 38 dieu. 38 
dieu luat nay diidc chia ra cac phan nhii 
sau (xem bang 1). 

Bang 1: So sanh so'liidng dieu luat giGa Hoang Viet ludt le va Dai Thanh ludt le (2) 
Noi dung so sanh Hodng Viet ludt le Dai Thanh ludt le 

Muc luc ve ten goi luat le 45 46 
Lai luat Che' do quan chuc 13 14 

Ho luat 

Dan 11 15 

Ho luat 
Dien trach (ruong, nha) 10 11 

Ho luat Hon nhan 16 17 Ho luat 
Thuong kho 22 23 

Ho luat 

Han thue 2 8 

Ho luat 

Cam buon ban, hop_chd 2 5 

Binh luat 
Quan chinh 20 21 

Binh luat Don canh xet tren dat tren song 5 7 Binh luat 
Chan nuoi, chuong trai 5 11 

Binh luat 

Buu dich 12 16 

Hinh luat 
Kien thua 11 12 

Hinh luat Nhan ciia dut lot 9 11 Hinh luat 
Pham gian 9 10 
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Ve ten ggi cua cdc dieu luat, dai bo phan 
cac dieu luat trong luat nha Nguyen deu co 
ten goi gidng vdi cac dieu luat trong luat 
Thanh. Co the tham khao bang 2. 

trong noi dung co thay ddn vi hanh chinh 
tinh bang doanh trdn, ltfdc bo mot cau 
cuoi va ten cac dia phUdng liiu giQ ngiidi 
pham toi ltfu, toi do, con dai the noi dung 

Bang 2: So sanh ten gpi giiia cac dieu luat cua Hodng Viet luat le va Dai Thanh lugt li (3) 
7 . . 

Tong so dieu luat 
S6' liidng dieu luat So' liidng dilu 

Ten cac muc cua Hodng Viet co ten goi giong luat luat co ten goi 
luat le Thanh khacluat Thanh 

Muc luc ve ten goi luat le 45 44 1 (dieu 44) 
Lai luat Che do quan chute 13 13. 0 Lai luat Cong chuc thong dung 14 14 0 

Dan 11 10 1 (dieu 74) 
Dien trach 10 9 1 (dieu 90) 
Hon nhan 16 16 0 

Ho luat Thuong kho 22 22 0 
Han thue' 2 2 0 
Cho vay tien 3 3 0 
Cam buon ban, hop chd 2 2 0 

Ll luat Te tu 6 6 0 Ll luat Nghi che 20 19 l(dieu 164) 
Ve cam 16 16 0 
Quan chinh 20 20 0 

Binh Don canh xet tren dat 5 5 0 
luat tren song 

Chan nuoi, chuong trai 5 5 0 
Buu dich 12 12 0 
Giac trom 28 28 0 
Nhan mang 20 20 0 
Danh Ion 22 21 1 (dieu 274) 
Mang nhiec 8 8 0 

Hinh 
luat 

Kien thua 11 11 0 Hinh 
luat Nhan cua dut lot 9 9 0 Hinh 
luat Tra nguy 11 11 0 

Pham gian 9 9 0 
Tap pham 11 11 0 
Bat cau luu 8 8 0 
Phan quye't 29 29 0 

Cong luat Xay cat 6 6 0 Cong luat De dieu 4 4 0 

Trong so' nhiing dieu luat khac ten ke 
tren thi co hai dieu (dieu luat thii 74 "dn lau 
dan dinh" va dieu luat thii 164 "Trd nhdn 
gia su") la cua rieng nha Nguyln, khong 
tham khao, sao chep luat nha Thanh. 

Dieu luat thii 44 "Do Idu dia phUdng" 
cua "Hodng Viet luqt le" bo di hai chii 
"thien do" so vdi dieu lu&t thii 45 "Dd liiu 
thien do dia phUdng" cua luat Thanh 

cua dieu luat "Do liiu thien do dia 
phUdng" trong "Dai Thanh ludt le" van 
diidc bao li iu (4). 

Dieu luat thd 90 "Dao canh gid (0) quan 
ddn dien" cua luat Nguyen, so vdi dieu luat 
thd 96 "Dao canh chung (fll) quan ddn dien" 
trong luat Thanh tuy khac nhau mot chii 
nhiing noi dung hau nhu" khong cai bien 
chut nao so vdi luat Thanh (5). 
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Dieu luat thd 274 "Ton that than bi du" 
(Ton that, than thuoc bi danh) trong 
"Hoang Viet luqt le" va dieu lu&t thii 305 
"Ton that gidc la di thuqng thdn bi au" 
trong "Dai Thanh luqt le" tuy ten goi bo bdt 
di bon chii "gidc la di thuqng" nhiing trong 
noi dung dieu luat chi bd bdt ddi tudng 
"gidc la di thUctng" cdn hinh phat la giohg 
dieu luat cua nha Thanh (6). 

Ve noi dung cua cdc dieu ludt, neu lam 
mot phep so sanh t i mi giiia "Hodng Viet 
ludt le" va "Dai Thanh luqt le" thi thay, 
ngoai trd nhiing dieu ke tren, cdn khoang 

xet xii" (8). 

Cac dieu luat cdn lai trong "Hodng Viet 
luqt le" khac "Dai Thanh ludt le" cd the 
phan thanh may loai nhii sau: 

Thd nhdt, mot sd dieu luat cua "Hodng 
Viet ludt le" chi thay ddi mdt cho viet, cac 
noi dung khac van ghi nguyen. Nhiing dieu 
luat thuoc loai nay chia thanh hai loai nhd. 

1. Nhiing dieu luat thay ddi mot chii viet 
nhiing am doc va nghia van gidng nhau 
(xem bang 3). 

Tuy vay, cung can li iu y rang, khdng 

Bang 3: Stf thay doi chG viet tit Dai Thanh ludt le den Hodng Viet ludt le (9) 

Dai Thanh ludt le Hodng Viet ludt le Y nghia Dieu luat cua 
Hodng Viet ludt le 

® (ge) f@ (ge) Cai, con, qua... 1, 8 
(tao) i& (tao) Tron chay, thao chay 24, 26, 168, 191, 198, 364 

^ (huf) m (hui) Trd ve, quay lai... 65, 372 

vai chuc dieu trong luat Nguyen khong sao 
chep nguyen xi ma md phdng lai tren tinh 
than giu1 lai ten goi va nhiing ndi dung cd 
ban cua cac dieu luat nha Thanh cd cai 
bien chut it. Cu the nhu sau: 

Phan "Danh ludt le", dieu luat thd 33 
"Hda ngoai nhdn hiiu pham" (Giao hda 
ngudi nUdc ngoai pham tdi) cua "Hodng 
Viet luqt le" ten goi gid'ng dieu luat thd 34 
cua "Dai Thanh luqt le" nhUng ndi dung thi 
hoan toan khac nhau. Luat Nguyln quy 
dinh: "Pham ngUdi nUdc ngoai (da hang 
phuc) ma pham tdi thi deu can cit theo luqt 
de xet. NgUdi nUdc ngodi da den quy phu 
thi Id ddn cua nhd vua, neu mac tdi cd 
chieu theo luqt xet xit de chitng to khdng 
phai la ngoai" (7). Trong khi do, dieu luat 
nay cua nha Thanh ndi ve dd'i tUdng nhiing 
vung cdn lac hau pham toi: "Nhiing ngUdi 
vung lac hau (dd hang phuc) neu pham tdi 
van chieu theo luqt md xet xii. Bdt duqc 
nhiing ngUdi d nhung viing le thudc vdn 
chieu theo li da dinh vdi ngUdi Mdng Co de 

phai trong moi trUdng hdp chtf US deu viet 
thanh chii {@, chii i& viet thanh chu iit, 
chU [H] viet thanh chii [E] trong "Hodng Viet 
luqt li". Nhieu dieu luat chu fU, M deu 
dUdc giU nguyen gid'ng nhu trong luat 
Thanh. Hoae cd luc chinh luat Thanh cung 
dung chU IS, chu $k va chU [E]. 

Nhiing chU tren tuy dUdc viet khac nhau 
trong van ban cua hai bo luat nhUng am 
doc va nghia deu gid'ng nhau. Do dd, sU 
thay ddi nay khdng lam bien ddi ndi dung 
cua dieu luat nen cd the coi ve cd ban 
nhiing dieu luat thuoc loai nay van gid'ng 
dieu luat cua nha Thanh. 

2. Cung mot chU trong "Dai Thanh ludt 
li" nhUng dUdc viet thanh nhieu chU khac 
nhau trong "Hodng Viet luqt li" (xem bang 
4). 

Su khac nhau nay ddi chd am doc khac 
nhau, nghia cd khac biet chut i t nhung 
cung khdng lam thay ddi nhUng ndi dung 
cd ban cua dieu luat, them niia chi cd mot 
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Bang 4: Sut thay doi chut viet tu! Dai Thanh ludt le den Hodng Viet ludt le (10) 

Dai Thanh 
ludt le 

Hoang Viet 
ludt le 

Y nghia Dieu luat cua 
Hodng Viet luqt le 

IE] (huf) Trd ve, quay lai, quanh co, 
vong vo, tra loi, bao dap... 

14, 16, 75, 76, 77, 84, 94, 95, 98, 
103, 114, 115, 116, 117, 124, 
134, 157, 162, 198, 209, 305, 
317 

El (huf) Trd ve, quay lai... 106, 108, 143 
HI (huf) Trd ve, quay lai... 80, 91, 220 
i f (gm) Trd ve, quay ve... . 12, 13, 23 

iS (hai) - con, 
vln con... 

IS (fu) Trung lap, sao ch6p, tro di, trd 
lai 10, 24 

iS (hai) - con, 
vln con... &w (dai) Lua bip, lua gat 109, 207 iS (hai) - con, 
vln con... 

?F- (zhuan) Chuyen 123 
r S (na) Nap, tiep can, hudng thu 126, 137, 134, 194, 207 

J*E (xuan) Xoay chuyen, tr6 ve, trd lai 198 
iff (chang) Den, den bu, boi thudng 207, 392, 394 

(reng) Dua vao, van... 231 
f j (he) Hdp lai, tat ca, phu hdp... 334 

f t (shu) Van chuyen, quyen tSng, 
thua... 391, 393 

tfc (qi) Hoan tat, xong xuoi, ket thiic 64 
% (wan) - m Ket qua 67 

nguyen ven, 
ket thiic, hoan 

thanh 

m (Pu) VUdn 77, 97, 98, 103, 108 nguyen ven, 
ket thiic, hoan 

thanh 
i f (bei) Chuan bi, hoan bi 213 
0 (gu) Kien co, vung chac... 394 

^ (xiao) • sang 
s6m fl (dan) Sang sdm 200 

dung la: "Phdm phung che thii dethi hdnh 
md (cd' tinh) vi pham (khdng thi hdnh) 
ddnh 100 tritang, vi pham menh lenh cua 
Hodng thdi td cung cung tdi. Lam sai y chi 
deu diiOc gidm 3 mdc tdi. Thi hanh cham 
tri che thii va menh lenh cua Hodng thdi td 
1 ngdy ddnh 50 roi. Cd chdm them mdt 
ngdy tang them mot mdc tdi. Tdi ddnh den 
100 roi thi thdi" (12). Ve noi dung nay, dieu 
lu^it 60 trong "Hodng Viet luqt le" quy dinh: 
"Phdm phung che thii de thi hdnh md (cd' 
tinh) vi pham Qihdng thi hanh) ddnh 100 
trUOng. Lam sai y chi deu diiqc gidm 3 mdc 
tdi. Thi hdnh chdm tre che thu 1 ngdy ddnh 
50 roi. Cd chdm them mdt ngdy tdng them 
mdt mdc toi. Tdi ddnh den 100 roi thi thdi" 

chn khac biet nen nhiing dieu luat thuoc 
loai nay cung co the coi la nhiing dieu luat 
giohg luat Thanh. 

Thii hai, mot so' dieu luat trong "Hodng 
Viet ludt le" hfoe bdt mot so' cau chQ trong 
lu&t nha Thanh. 

Chang han, dieu luat thii 45 "Sung 
qudn dia phUdng" trong luat Nguyln ben 
canh viec thay the ddn vi hanh chinh tinh 
bang doanh, trdn va mot so' chii trong noi 
dung chinh da lutdc bo mot phan ra't ddi noi 
ve cac dia phuidng liiu giQ ngudi bi sung 
quan den trong luat Thanh. 

Dieu luat ve "Che thu hdu vi" (Lam sai 
che thii (11) cda "Dai Thanh ludt le" co noi 
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(13). So vdi luat nha Thanh, luat Nguyln 
liidc bd menh lenh cua Hoang thdi tit. Cau 
hide bd nay khong lam cho noi dung cua 
dieu lu$t thay ddi vi cac miic an phat deu 
giong nhau nhiing cung cho thay thdi 
Thanh d Trung Quo'c quyen hanh cua 
hoang thai tri tiidng ddi ldn. Nhiing menh 
lenh cua hoang thai td trong nhiing dieu 
kien nha't dinh ciing cd gia t r i nhu" menh 
lenh cua vua. 

Dieu luat "Xudt sd bdt phung menh" (Di 
sii ve khdng tau trinh) trong "Bai Thanh 
ludt le" quy dinh: "Phdm phung che sac di 
sd (viec di sd dd xong) khong ve tdu trinh 
md tham dii vdo viec khdc (khong lien quan 
den viec di sd) thi bi ddnh 100 truqng. Cdc 
nha mon di sd (de dat nhiing viec tinh vi de 
phe chudn vd nhiing viec duqc giao pho viec 
di sd da xong) khdng ve tdu trinh lqi tham 
du vdo viec khdc (tham dii vdo) viec binh 
thudng bi ddnh 70 truqng. Neu Id viec quan 
quan trong thi bi ddnh 100 trUqng. Neu 
(viec di sd chUa xong) vUqt ve li (ve li khdng 
Idm duqc), xdm pham ve phdn (phdn sU 
khdng duqc Idm), xdm pham vdo chiic nang 
lam viec cua ngUdi khdc, bi ddnh 50 roi. 
Neu trd ve sau 3 ngdy khdng giao nop 
thdnh chi (che sdc) phat 60 truqng, 2 ngdy 
tdng them mdt bdc tdi, tdi ddnh den 100 roi 
thi thdi, neu khdng giao nop dn tin ddnh 40 
roi, 3 ngdy tang them mdt bdc tdi, tdi ddnh 
den 80 truqng thi thdi. Neu (hodc viec di su! 
khdng binh thudng hodc thdnh chi, dn tin 
bi hong) md trdn tranh (khdng tdu trinh 
khdng giao nop) ludn theo tdi do nang" (14). 

"Hodng Viet ludt le" ve ndi dung nay quy 
dinh: "Phdm phung che sac di sd (viec di sd 
dd xong) khdng ve tau trinh md tham du 
vdo viec khdc (khdng lien quan den viec di 
sd) thi bi ddnh 100 trUdng. Cdc nha mdn di 
sii (de dat nhiing viec tinh vi de phe chudn 
vd nhiing viec dUdc giao phd viec di sd dd 

xong) khdng ve tdu trinh lqi tham dii vdo 
viec khdc (tham du vdo) viec binh thudng bi 
ddnh 70 trUdng. Neu Id viec quan quan 
trong thi bi ddnh 100 trUdng. Neu (viec di 
sd chUa xong) vUdt ve li (ve li khdng lam 
dUdc), xdm pham ve phdn (phdn sii khdng 
dUdc lam), xdm pham vdo chdc nang lam 
viec cua ngUdi khdc, bi ddnh 50 roi" (15). So 
vdi dieu luat cua "Bai Thanh ludt le" dieu 
luat cua nha Nguyen liidc bd mdt doan dai 
phia sau. Viec liidc bd nay khdng lam thay 
ddi noi dung dieu luat ma chi lam cho dieu 
luat cua "Hodng Viet luqt le" khdng dai 
ddng nhiing kem tinh chi tiet, cu the so vdi 
dieu luat cua nha Thanh. 

Cac dieu luat 78, 89, 132, 138, 139, 234, 
355, 356, 391... cua "Hodng Viet luqt le" 
cung tiidng t i i nhii vay. Nhiing dieu luat 
nay chi them vao hoae bdt di mot vai t i i , mdt 
vai cau cdn ndi dung cd ban cua dieu luat 
trong luat Thanh hau nhii v&n diidc gidi lai 
nguyen ven va ban cha't cua dieu luat la 
khdng thay ddi. 

Thii ba, mot so' dieu luat trong "Hodng 
Viet ludt le" da liidc bd, thay ddi mdt so'tieu 
tiet cua luat nha Thanh cho phu hdp vdi 
Viet Nam hdn. 

Chang han, dieu luat "Ngu hinh" trong 
luat Thanh gay trUdng lam bang "true" 
diidc thay bang "song" trong luat Nguyln. 
Mot sd' dieu luat thay ddi ddn vi hanh 
chinh tinh cua Trung Quo'c thanh doanh, 
trdn cda Viet Nam, chiic danh ly trudng 
cua Trung Quo'c bang xd trudng cua Viet 
Nam. Dieu nay hdp ly vdi thiet che xa hdi 
Viet Nam dau the" ky XIX khi "Hodng Viet 
luqt le" diidc ban hanh. Nhiing dieu luat 
thudc loai ndy nhii dieu 32 "Xii quyet phan 
qudn", dieu 44 "Do lUu dia phUdng", dieu 
45 "Sung qudn dia phUdng", dieu 80 "Bdo 
ti sai dich", dieu 141 "Tri te tu dien thdn 
ky"... 
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Luat Nguyln, dieu luat thd 222 "ThiCa 
quan sue sdn xa thuyen phu tU vdf (Cudi 
ngiia, ngdi tren thuyen cong mang kem 
theo do rieng), chi bo bdt nhiing loai sue vat 
(la, Ida, lac da...) va coi xay (16) con lai noi 
dung va miic hinh phat giohg hoan toan vdi 
dieu luat 252 cua luat Thanh. Dieu luat 
thii 207 "Te sat md ngUu" (Danh giet ngiia 
trau) va dieu 210 "Tu td quan sue sdn" 
(Len miidn sue san cua nha quan) cua 
"Hodng Viet ludt le" chi loai bo mot so' con 
vat nhu1: la, Ida, lac da... con ve dai the noi 
dung cac miic hinh phat lan hidt giong vdi 
dieu luat thii 233 (17) va 236 (18) cua "Dai 
Thanh ludt le". Cac dieu luat 23, 209, 239, 
317... cua "Hodng Viet luqt le" cung tiidng 
tii nhii vay. 

Thu tU, hinh phat trong mot so'dieu luat 
cua "Hodng Viet luqt le" co thay doi chut i t 
so vdi luat Thanh. 

Dieu 140 "di dai tU khUu ddn" (Pha huy 
dan te ldn) cua luat Nguyen da thay doi 
hinh phat theo hiidng tang len so vdi luat 
Thanh. Luat Thanh quy dinh: "Phdm phd 
huy, Idm hu hqi ddn te Dai tu khong ke Id 
vd tinh hay cd y deu xd phat 100 trUdng, 
bat di day xa 2000 dam. Neu Id hang Di 
mdn (coi dap ddn te) thi gidm hai bdc (phat 
100 truqng, do hai nam rUdi)" (19). Trong 
khi do, luat Nguyen chi giam mot bac cho 
hang Di mon: "Phdm phd huy, lam hU hai 
ddn te Dai tU khdng ke Id vd tinh hay cdy 
deu xii phat 100 trUdng, bdt di day xa 2000 
dam. Neu Id hang Di mdn (coi ddp dan te) 
thi gidm mot bac (phat 100 trUdng, do hai 
nam rUdi)" (20). 

Dieu 237 "Bach tru sang doat" (Ciidp 
giat giiia ban ngay) luat Thanh quy dinh: 
"... Nguyen cung ngUdi khdc du dd hodc di 
bat tdi pham, nhan do lay trdm ciia cdi, dd 
vdt thi tinh sd' tang vat, chudn theo ludt 
trdm cap ludn tdi. Nhdn dd cudp gidt xd 

ndng them 2 mdc, tdi phat miic cao nhdt 
100 trUdng, day di 2000 dam, miin thich 
chii..." (21). Miic hinh phat trong luat 
Nguyen tang len so vdi luat Thanh td "ddy 
di 2000 dam" len "day di 3000 dam" (22). 

Thd nam, sii khac biet ldn nhat ve mat 
ndi dung trong cac dieu luat cua "Hodng 
Viet ludt le" va "Dai Thanh luqt le" chinh la 
d phan tieu chu. Cac dieu luat cua nha 
Nguyen ve cd ban deu ke thifa tieu chu cua 
luat Thanh, nhiing trong nhiing triidng hdp 
nhat dinh cd them, bdt cho phu hdp hdn. 
Muc dich cua viec nay la lam sang ro them 
ndi dung cua cac dieu luat chd khdng nham 
thay ddi ndi dung cua dieu luat. Sd' liidng 
chQ trong cac tieu chii tang len khdng nhieu 
nen khdng lam ndi dung dieu luat bi riidm 
ra. 

Lay dieu luat "ThUdng thu trdn ngdn" 
(Dang thii bay td y kien) lam vi du. Luat 
Thanh quy dinh: "Pham cdc viec nhu chinh 
lenh dung sai cua qudc gia, hay dd cua 
qudn ddn, het thdy cdc viec hUng ldi trie hqi 
deu do cdc quan sdu bp vdo yet kien tdu bay 
khu xie. Cdc quan khoa dao, Ddc phu ai ndy 
phdi trinh bay y kien mdt cdch thdng than, 
khdng dUdc che giau..." (23). Luat Nguyen 
quy dinh: "Phdm cdc viec nhu chinh lenh 
dung sai cua qudc gia, hay dd cua qudn 
ddn, hit thdy cdc viec hUng ldi trie hqi deu 
do cdc quan sdu bd vdo yet kien tau bay 
khu xd. Cdc quan khoa dao, Ddc phu (Ddc 
phu tdc quan doanh trdn) ai ndy phdi trinh 
bay y kien mdt cdch thang than, khdng 
dUdc che giau..." (24). Cau giai thich "Ddc 
phu tdc quan doanh trdn" khdng cd trong 
luat Thanh nhiing diidc bd sung la tieu chu 
trong luat Nguyen de lam rd hdn chiic vu 
Ddc phu. Cac dieu luat 67, 128, 145, 183, 
185, 188, 196, 201, 206, 212... cung tiidng 
t i i nhii vay. 

Dac biet, gia t r i cua nhiing tieu chu 



26 Rghien cum Lich sir, so 2.2011 

trong cac dieu luat cua nha Nguyen con la, 
doi khi, trong nhung trUdng hdp nhat dinh, 
luat Nguyen khdng chi tiep tuc sd dung cac 
tieu chu trong luat Thanh ma cdn bien cac 
tieu chu trong luat Thanh thanh ndi dung 
chfnh trong cac dieu luat cua minh hoae 
ngUdc lai nhUng phan khdng phai la tieu 
chu trong luat Thanh lai trd thanh tieu chu 
trong luat Nguyen. 

Chang han, dieu luat "Phu dich bdt 
qudn" (Thue khoa, tap dich khdng deu), 
luat Thanh quy dinh: "Phdm cdc quan ti 
phdn thu thue lUdng vd bat phu phen tap 
dich deu phdi can cd vdo hien sdnhdn dinh 
trong so md dinh lap cdc hang sai dich cho 
diing. Neu tha ngiidi giau, bat ngiidi ngheo 
ddi thd hang thi gdy ra te hqi, nen cho phep 
ddn ngheo bi bdc hai dd din cda quan td' 
cdo cdc cap tii dudi len trin. Cdc quan ti 
ndy diu bi xii ddnh 100 trUdng (bdt phdi 
sda lqi cho dung)..." (25). Luat Nguyen quy 
dinh: "Phdm cdc quan ti phdn thu thue 
lUOng vd bat phu phen tap dich deu phdi 
can cd vdo hien so' nhdn dinh trong sd' md 
dinh lap cdc hang sai dich cho diing. Ni'u 
tha ngUdi giau, bat ngUdi ngheo ddi thd 
hang thi gdy ra ti hqi, nin cho phep ddn 
ngheo bi bdc hqi do din cda quan td cdo cdc 
cap tii dudi lin trin. Cdc quan ti nay deu bi 
xit ddnh 100 trUdng, bat phdi sua lai cho 
dung..." (26). Cau cudi cung "bat phai sita 
lai cho dung" trong luat Thanh la tieu chu, 
trong luat Nguyen trd thanh ndi dung 
chfnh cua dieu luat. Cac dieu luat 108, 139, 
140, 172, 173, 352, 397... cua luat Nguyln 
ciing thuoc loai nay. 

Dieu luat "Cdng sU dng hanh ki trinh" 
(Viec cdng can kfp nhUng lai tram tre), luat 
Thanh quy dinh: "Pham cdng viec cdng co 
gidi theo do vdt cdng, tu nhdn, siic vdt md 
nhiing ngUdi sai nhdn qudn ly dUa di md 
ddy dUa chdm chap vd tdt cd nhiing viec 

cdng deu cd ky han md chdm tre, vi pham 
thdi han, chdm tri 1 ngdy thi xii phat 20 
roi..." (27). Luat Nguyln quy dinh: "Phdm 
cdng viec cdng cd gidi theo dd vdt cdng, tu 
nhdn, sue vdt md nhiing ngUdi sai nhdn 
qudn ly dUa di md ddy dUa chdm chap vd 
nhiing viec (tdt cd Id cdng) deu cd ky han 
md chdm tri, vi pham thdi han, chdm tri 1 
ngay thi xii phat 20 roi..." (28). Cau "tdt cd 
la cdng" trong luat Thanh khdng la tieu 
chu thi trd thanh tieu chu trong luat 
Nguyln. Cac dieu luat thudc loai nay cdn cd 
dieu 271, 305, 364, 383... 

Trong mot sd' trUdng hdp, cac tieu chu 
dai, rUdm ra trong luat Thanh cung dUdc 
nha Nguyln lUdc bdt mdt phan hoae thay 
ddi cho phu hdp hdn vdi thUc tien xa hoi 
Viet Nam chang han nhu cac dieu luat 156, 
197, 222, 321... 

Nhu vay, trong tdng sd' 398 dieu luat cua 
"Hoang Viet ludt le", ngoai trd 2 dieu luat la 
cua rieng nha Nguyen, vai chuc dieu luat 
khac biet chut f t so vdi cac dieu luat cua nha 
Thanh, cac dieu luat cdn lai deu sao chep lai 
nguyen xi ten gpi lan ndi dung ke ca cac tieu 
chu cua cac dieu luat trong "Bai Thanh ludt 
li". Nhiing dieu luat dtfdc xem la khac biet 
cua "Hodng Viet luqt li" se vdi cac dieu luat 
cda "Bai Thanh ludt li" thi hoae la thay ddi 
mot vai chU, hoae la bd bdt mdt phan npi 
dung (mdt sd' cau trong dieu luat), mdt so' chi 
tiet khdng phu hdp vdi thtfc te xa hpi Viet 
Nam, hoae la thay ddi hinh phat theo hudng 
tang len so vdi luat Thanh, hoae la cai bien 
cac tieu chu... Su khac biet nay theo chung 
tdi, chUa du de tao nen da'u an cda nen lap 
phap Viet trong cac dieu luat cua "Hodng 
Viet ludt li" nhUng nd the hien sU cd' gang, 
nd ldc cua cac nha lam luat thdi Nguyen 
trong qua trinh sao chep mdt bp luat cua 
mdt vUdng trieu khac d mdt quo'c gia khac, 
de bdt di sU khap khieng khi ap dung vao xa 
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hoi Viet Nam thdi Nguyln. 
3. Sd l if t ing va noi dung cac dieu le 
"Dqi Thanh luqt le", ngoai tru" viec sao 

chep gan nhu" nguyen xi cac dieu luat cua 
luat Minh thi nhiing dieu le di kem cac 
dieu luat diidc coi la mot trong nhiing net 
dac sac mang tinh thdi dai cua bd luat nha 
Thanh. Vi, ngoai viec gui lai gan 300 dieu 
le cua luat Minh thi trong qua trinh phat 
trien trieu dai, "Dai Thanh luqt le" cung da 
them vao rat nhieu dieu le cho phu hdp vdi 
ddi hdi cua hien thiic xa hdi thdi Thanh. 
Nhiing dieu le nay la sii bd sung va hoan 
thien hdn cac dieu luat, du sue dieu chinh 
nhiing quan he xa hdi mdi phat sinh trong 
qua trinh phat trien cua trieu dai, giup cho 
ngudi thi hanh luat va ngiidi thiic hien luat 
deu thuan tien. 

So vdi "Dai Thanh luqt le" thi sd' liidng 
dieu le cua "Hoang Viet luat le" it hdn rat 
nhieu. "Hoang Viet ludt le" chi cd 593 dieu 
le, trong khi "Dqi Thanh ludt le" cd den 
1765 dieu le (29). Trong sd gan 600 dieu le 
nay, chi cd khoang tren dudi 50 dieu le la 
cua rieng nha Nguyen, mdt sd' dieu le cd 
thay ddi chut i t ve mat ndi dung hay miic 
hinh phat. Cdn lai, khoang hdn 300 dieu le 
la sao chep nguyen xi t i i "Dqi Thanh ludt 
le". 

Sii giam bdt cua sd' liidng cac dieu le 
trong "Hodng Viet ludt le" so vdi "Dqi 
Thanh ludt le" cho thay rd rang nhiing nha 
lam luat trieu Nguyen da cd nhiing khao 
sat, can nhac ky liidng de bdt di nhiing dieu 
le khdng phu hdp cua luat Thanh, giii lai 
nhiing dieu le phu hdp vdi xa hdi Viet Nam. 
Sii it di rat nhieu so' liidng dieu le cua luat 
Nguyln so vdi luat Thanh cung cho thay 
tinh bao quat cua luat phap tren cac mat 
cua ddi sd'ng xa hdi trong luat Nguyln i t 
nhieu se kem hdn so vdi luat Thanh va tat 
nhien mdc do nghiem khac cua cac hinh 

phat trong luat Thanh (md rdng dd'i tiidng 
pham tdi, dd'i tiidng bi lien ddi, miic hinh 
phat...) chSc chan cung giam di it nhieu 
trong luat Nguyen. 

Lay dieu luat lien quan den tdi Mtfu 
phan lam vi du. "Hoang Viet ludt le" va 
"Dqi Thanh ludt le" deu cd cac dieu luat: 
"Mitu phan dai nghich", "Miiu phdn", "Tqo 
yeu thU yeu ngdn". Luat Thanh cd 13 dieu 
le di kem 3 dieu luat nay, thi luat Nguyln 
chi cd 6 dieu. Theo dd, dd'i tiidng pham tdi 
miiu phan, dd'i tiidng lien ddi khdng md 
rdng nhieu nhu" luat Thanh, miic do hinh 
phat ciing nhe hdn so vdi luat Thanh (30). 

Trong nhiing dieu luat ve kinh te, 
"Hodng Viet ludt le" liidc bd hoan toan 
nhiing dieu luat lien quan den chinh sach 
ddc quyen dd'i vdi mudi, phen, che... Do dd, 
hdn 30 dieu le cua cac dieu luat nay trong 
luat Thanh cung bi liidc bd trong luat 
Nguyln (31). 

Ve chinh sach "hdi cdm", luat Nguyen chi 
sao chep lai dieu luat thii 225 "Tii xudt 
ngoai cdnh cap vi cdm hq hdi" (Len xuat 
ngoai va pham ca'm xuo'ng bien) cua luat 
Thanh, liidc bd toan bd 36 dieu le kem theo 
dieu luat nay. Dieu luat ciia nha Nguyen chi 
cd 1 dieu le kem theo va khdng phai sao 
chep t i i luat Thanh (32). Vi the, chinh sach 
"hdi cdm" trong luat Nguyen khdng cd 
nhiing quy dinh cu the lien quan den viec di 
bien, ddng thuyen, budn ban, giao liiu vdi 
ngiidi midc ngoai... nhii luat Thanh. Va 
diidng nhien, dieu do cung chiing to, cap do 
cua chinh sach "hai cdm" cda nha Nguyen 
cung khdng manh me va nghiem ngat nhii 
nha Thanh, i t nha't la d phifdng dien luat 
phap. 

Tuy nhien, cung can phai thay rang nha 
Nguyen va nha Thanh deu tdn tai trong bd'i 
canh lich sd cd nhieu net tiidng ddng: cung 
la trieu dai cda mdt qudc gia theo hinh thai 
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che dd quan chu phUdng Ddng d giai doan 
cudi, cung phai dd'i mat vdi nhiing thach 
thiic lich sd trudc cd hoi phat trien cua 
quo'c gia... Dieu dd quy dinh nhiing diem 
tiidng ddng nhat dinh trong chinh sach 
quan ly xa hdi va nhiing che dinh phap luat 
cua nha Nguyen va nha Thanh. 

"Hodng Viet ludt le" thUc te da bao hiu 
rat nhieu nhiing dieu le (hdn 300 dieu) cua 
"Dqi Thanh ludt le", trong sd' dd, nhiing 
dieu le bao ve hat nhan cua che do quan 
chu la hoang quyen va che do gia triidng 
phu quyen gan nhu1 diipc gidi lai nguyen 
ven. 

Chang han, ve tdi Mtfu phan, luat 
Nguyen cd 6 dieu le di kem cac dieu luat, 
trong dd 3/6 dieu le la cua "Dai Thanh ludt 
le". Hoae nhii dieu luat "Biet tich di tdi" 
(Chia gia tai gia dinh khac danh hd), luat 
Nguyen cung giu" lai nguyen ven nhiing 
dieu le bao ve che do gia triidng phu quyen 
cua dieu luat nay. 

Ve luat Hon nhdn, "Hoang Viet luqt le" 
giuf lai 12/23 dieu le cua luat Thanh (nhiing 

CHU THICH 

(1). Chung toi da trinh bay van de nay cl mot 
cong trinh nghien cuu khac co ten goi la: "Dai 
Thanh ludt le" da ke thila vd phdt trien ludt nhd 
Minh nhii the ndo. 

(2), (3), (9), (10). So lieu tdng hop tii: 1 1 1 
M (Hodng Viet ludt le - Ban chii Han luu tai Vien 
Su hoc, ky hieu: HV497); iz ffi" i t W (Dai Thanh 
ludt le - Ban chu Han dien tii). 

. (4). Xin xem them: S & W iH - # — - 45 
# \¥\ ± (Hoang Viet luat le, Quyen 3, Danh luat 
le ha, sdd); * ?f & 0j , # £ , 45 W W ± 
(Dai Thanh ludt le, Quyen 5, Danh luat le ha, sdd). 

dieu le cdn lai cua luat Thanh la nhQng 
quy dinh ve hdn nhan cua cac dan tdc thieu 
sd': Mdng Co, Hdi...). Trong so nhung dieu le 
nay cd nhiing dieu da tiidc bd hoan toan 
quyen t i i do hdn nhan nam nti. Viec hdn 
nhan deu bat budc phai tuan theo sii sap 
xep cua dng ba, cha me hoae nhiing ngiidi 
than. 

* 

Tren day la nhiing khao cdu biidc dau ve 
md'i quan he giiia hai bo luat cua nha 
Nguyln va nha Thanh (chu yeu diidi gdc do 
van ban). Ket qua nay hi vong se la ngudn 
tham khao de cac nha luat hoc, nha sd hoc 
them mdt gdc nhin ve bd luat "Hodng Viet 
ludt le". 0 nhiing bai viet sau, chiing tdi se 
dd'i chieu ky liidng hdn bd luat "Hodng Viet 
luqt le", nhat la phan Le va dat nd trong 
md'i ttfdng quan vdi cac bo luat khac cua 
Trung Hoa phong kien (nhii luat nha 
Minh) de cd the lam rd them mot sd' diem 
ve dac diem va tinh chat cua bd luat 
"Hoang Viet luqt le". 

(5). Xin xem them: fi M i f ¥\ • # A . F4 

fti ffl ? (Hoang Viet ludt le, Quyen 6, Ho luat, 
Dien trach, sdd); ± ?f? W ¥\ > # %, F4 W • ffl 
3£ (Dai Thanh ludt le, Quyen 9, Ho luat, Dien 
trach, sdd). 

(6). Xin xem them: fi M W ®i • # + TT.. M 
I t . 13 IS (Hodng Viet ludt le, Quyen 15, Hinh 
luat, Dau au, sdd); ± f% \f\, # r. + Ti., JfiJ 

M & (Dai Thanh ludt le, Quyen 27, Hinh 
luat, Da'u au, sdd). 

(7). ± m W W . « Ti.. 4? it M T (Dai Thanh 
ludt le, Quyen 5, Danh luat le ha, sdd). 
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(8). a m. w m • % =.. 45 # #J T cffoang- vie* 
lugt le, Quyen 3, Danh luat le ha, sdd). 

(11). Che thu la chep lai ldi cua vua, nhu cac 
loai chieu xa, du, sac. 

(12). ± m w m > # -t - i w. i> A (©?; 
Thanh lugt le, Quyen 7, Lai luat, Cong thuc, sdd). 

d3). ± m w 9\> # E . se & ^ 
{Hodng Viet ludt le, Quyen 5, Lai luat, Cong thuc, 
sdd). 

(14). % m W ®1 • # t . J f l , £ i t (Bai 
Thanh ludt le, Quyen 7, Lai luat, Cong thuc, sdd). 

as). ± m w # s . * & s 
{Hodng Viet ludt le, Quyen 5, Lai luat, Cong thiic, 
sdd). 

(16). # + - , ft # , » m {Hodng 
Viet luat le, Quyen 11, Binh luat, Buu dich, sdd); 
± f t W ®\< % ". + ft » f? {Dai 
Thanh ludt le, Quyen 22, Binh luat, Buu dich, 
sdd). 

(17). ft & # M > # + - . ft W. m ft Cfifod/ig-
Vie* /ug/I ie, Quyen 11, Binh luat, Cuu muc, sdd); 
kin WW. # r +• - , ft W • M ft (Bai TTian/i 
/uat le, Quye'n 21, Binh luat, Cuu muc, sdd). 

(is), s m w m. # + - . ft t t . JSE ft (Fodftg 
Viei /izgf ie, Quyen 11, Binh luat, Ctiu muc, sdd); 
it # m • # '. + - , ft #:, )ca ft (Bai TAareA 
/ugi le, Quyen 21, Binh luat, Cuu muc, sdd). 

(19). * « m 0J , # + -fc , $ , % fr; (Bai 
Thanh luat le, Quyen 17, L i luat, Tetu, sdd). 

(20). ft M # #J. # % • W. W. S ffi (flodn^ 
Viei /ugf ie, Quyen 9, Li luat, Tetu, sdd). 

(21). ± ^ w w • « •. + ra, * j w • m •& <¥ 
(Dai Thanh ludt le, Quyen 24, Hinh luat, Dao tac 
trung, sdd). 

(22). ft m W « . m + ~ , JW {*. K £ + 
{Hodng Viet ludt le, Quyln 12, Hinh luat, Dao tac 
trung, sdd). 

(23). ± m w m • % - + -. m w • m m (Dai 
Thanh ludt le, Quyen 21, L i luat, Nghi che, sdd). 

(24). ft jffi W W . # 7L. *t # . {« $ij 
(Hodng Viet ludt le, Quyen 9, Ll luat, Nghi che, 
sdd). 

(25). k H WW' # A. F #. J3 TS (Bai 
Thanh ludt le, Quyen 8, Ho luat, Ho dich, sdd). 

(26). s m w m < # A , p #:. ^ f£ 
(Hodng Viet ludt le, Quyen 6, Ho luat, Hp dich, 
sdd). 

(27). * ?t & $j , # + mm 
(Dai Thanh ludt le, Quyen 22, Binh luat, Buu dich, 
sdd). 

(28). ft m W M - # + - . ^ #. »W (Hodnff 

Fie< /uĝ  le, Quyen 11, Binh luat, Buu dich, sdd). 

(29). So lieu tdng hop tit: ft jffi W W (Hodng 
Viet ludt IS), sdd; ± ffi #: f^i (Bai TAareA iuai le), 
sdd. 

oo).in#j, # T — > m w< is i 
(Hodng Viet ludt le, Quyen 12, Hinh luat, Dao tac 
thudng, sdd); ff'J 
W> M S - h (Bai TTianA iuai ?e, Quyen 23, Hinh 
luat, Dao tac thupng, sdd). 

(31). * m HD.St=..^.SS (Bai 
Thanh ludt le, Quyen 13, Ho luat, Khoa trinh, 
sdd). 

02). ft m w m. % + -. ft #. m w 
(Hodng Viet ludt le, Quyen 11, Binh luat, Quan 
tan, Sdd); k W W ¥1 • # - T - ft «t. H ?• 
(flgi Thanh ludt le, Quyen 20, Binh luat, Quan 
ta'n, sdd). 




