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HOC Gi DE TRO THANH QUGN T6l VIEN?

Tran Thj Ciic *

Tém tit: Quan tai vién 13 c4 nhan hanh nghé quan 1y, thanh 1y tai san cta doanh
nghiép, hop tac xa mat kha ning thanh toan trong qua trinh giai quyét pha san. Quan
tai vién that sy 12 mot nghé kha méi & Viét Nam va rat it nguoi biét dén nghé nay,
cling nhu khong hiéu coéng viéc cta ho. Diéu 12 Luat Pha san nim 2014 quy dinh
vé diéu kién dé tré thanh Quan tai vién ciing nhu diéu kién hanh nghé Quan tai vién.
Nguoi duge cip chimg chi hanh nghé Quan tai vién gém cé: Luat su; Kiém toan
vién; ngudi ¢o trinh d ctr nhan luat, kinh té, ké toan, tai chinh, ngan hang. Bai viét
cung cap cho ban doc vé hanh nghé Quan tai vién, diéu kién tro thanh Quan tai vién
tai Viét Nam

Tir khéa: Quan tai vién, ca nhan hanh nghé quan 1y, thanh Iy tai san caa doanh
nghiép, giai quyét pha san, luat su, kiém toan vién, cir nhan, luat, kinh té, ké toan, tai
chinh, ngan hang.

Abstract: Liquidator (Trustee) is an individual practicing property management
and liquidation of an insolvency enterprise or cooperative in the process of bankruptcy
settlement Entrepreneurship is really a new profession in Vietnam and very few
people know about this profession and do not understand it their job. Article 12 of
the Law on Bankruptcy 2014 stipulates the conditions for becoming an Trustee as
well as the conditions for practicing as an Liquidator . Persons who are granted a
Certificate of Trustee practice include Lawyers; Auditor; Person with bachelor degree
in law, economics, accounting, finance, banking. The article provides readers about the
practice of an Liquidator, the conditions to become an Liquidator in Viet Nam.

Keywords: Liquidator, individuals practicing management and liquidation of
assets of enterprises, bankruptcy settlement, Lawyers; Auditor; Person with bachelor
degree in law, economics, accounting, finance, banking.

1. Khai quét vé chirc danh quan
tai vién

Quan tai vién (QNV), tiéng Anh:
liquidator, trustee, 1a nguoi1 quan 1y tai
san, giam sat hoat dong kinh doanh,
thanh 1y tai san ctia doanh nghi¢p (cong
ty), hop tac xa mat kha ning thanh toan
cac khoan ng dén han. Khi tai san duoc

....................................................................

* Khoa Luat kinh té,
Truong DPH KD&CN Ha Noi

thanh 1y, ching dugc ban trén thi truong
mé dé thu vé tién mat hodc cac khoan
tién twong dwong khac.

QTYV la nguoi dugce chi dinh dac biét
dé giai quyét cac cong viée cia mot cong
ty, khi cong ty d6 sdp pha san. QTV thanh
Iy tai san cia cong ty va quy tién thu dugc
dé thanh toan cac khoan ng cta cong ty. O
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nhiéu nudc trén thé gidi, “quan tai vién”
con dugc phan bi¢t véi “nguoi quan 1y tai
san do uy quyén” (official receiver). Theo
phép luat cia Australia, ngudi quan ly tai
san do uy quyén, 1a ngudi duge chi dinh
theo quy dinh phap luat tuong tu nhu
QTV trong thu tuc pha san (insolvency
practitioner). Theo phap luat Anh, ngudi
quan 1y tai san do uy quyén la mot
vién chic nha nudce thuoc Co quan cua
chinh phu vé& v& no (the Government’s
Insolvency Service) c6 nhiém vy bdo
dam trat ty phd san do toa an chi dinh [3].
Tém lai, nghé QTV di hinh thanh va phat
trién 1au doi trén thé gidi & cac nudc co
nén kinh té thj truong.

QTVia nghé hoan toan moi tai Viét
Nam, 14n dau tién xuét hién trong Luat
Pha san nim 2014. QTV gdm nhiing
ca nhan hanh nghé quan 1y, thanh 1y tai
san cua doanh nghiép, hop tic x3 mat
kha nang thanh toan trong qua trinh giai
quyét thu tuc phd san. Su ra doi cua
doi ngli QTV s€ gitp qua trinh thanh
ly, xu 1y tai san ctia doanh nghié¢p, hop
tac xa bi pha san nhanh gon hon. Piéu
4 Khoan 7 Luat Pha san cua Viét Nam
quy dinh: “Quan tai vién 1a ca nhan hanh
nghé quén 1y, thanh 1y tai san cta doanh
nghiép, hop tac xa mat kha niang thanh
toan trong qué trinh giai quyét pha san”.
Trong thoi han 03 ngay, ké tir ngay ra
quyét dinh mo thu tuc pha san, thim
phan tién hanh thu tuc pha san c6 quyén
chi dinh hoic thay d6i QTV.

2. Pic diém ciia nghé quan tai vién

QTV la ngudi c6 thim quyén phap
ly thay mat doanh nghi¢p ban tai san cua
doanh nghiép trudc khi doanh nghiép
dong cira dé c6 duoc tién trang trai cho
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nhiéu muc dich khéc nhau, trong do viéc
thanh toan no.

QTV duogc phan cong boi toa an, boi
cac chung khong c6 bao dam, hoac boi cac
¢ dong cua doanh nghiép. Sau khi duoc
chi dinh, QTV s& nam quyén kiém soét tai
san ciia ca nhan hoic to chirc. Nhiing thir
nay sau do dugc gop lai va ban tirng cai
mét. Tién mét nhan duge tir tién ban hang
sau do dugc su dung dé tra hét ng ton dong
cua cac chu ng khong c6 bao dam.

Mot trong nhitng chic ndang chinh
cua QTV la dung ra bao v¢ cac vu kién
t6 tung. Cac hanh dong khac bao gdm
cac khoan phai thu ton dong, tra hét no
va hoan thanh cac thi tuc cham dut hoat
dong cua doanh nghiép.

Hau hét phap luat cac nude déu xéac
dinh chu thé quan 1y, thanh 1y tai san
c6 vi tri quan trong trong qua trinh giai
quyét pha san. Diéu nay phu hop véi
muc dich va tinh chit cua viéc g1a1 quyet
pha san 12 nhdm thu hdi dugc nhiéu nhit
tai san tur con ng cho chu no, déng thot
diéu hoa loi ich giira cac bén, bao dam
phan chia tai san mot cach cong bang va
dang luat. Vi vay, viéc quan 1y, giam sat,
bdo toan, tham chi lam gia ting gia tri
tai san cua doanh nghi¢p, hop tac xa la
mdt yéu cau can thiét va chinh yéu trong
gidi quyét pha san. Luat Pha san quy
dinh chii thé quan 1y, thanh 1y tai san 1a
QTYV, doanh nghiép quan ly, thanh 1y tai
san, dong thoi trao cho cac chu thé nay
nhiéu nhiém vy, quyén han quan trong,
xac dinh rd trach nhiém phép 1y trong
qua trinh thyc hién nhiém vu. QTV theo
Luat Pha san c6 nhitng dic diém phap 1y
riéng biét va c6 méi lién hé chit ché véi
cac chi thé va dinh ché cua Luat Pha san.

Tap chi
Kinh doanh va Céng nghé

$6 16/2022

130



Véan hoa — Xa héi

QTV la thiét ché c4 nhan, nhan danh
cd nhan thyc hién hoat dong quan ly,
thanh 1y tai san; 13 thiét ché vira dai dién
chu no, vira dai dién cho con ng, vira dai
dién cho Nha nudc trong trong qué trinh
giai quyét pha san. Sau khi duogc Toa 4n
ra quyét dinh chi dinh, QTV c¢6 vi tri doc
1ap v6i ca hai bén chi ng va con ng, vira
la nguoi dai dién cho o1 ich cua chu ng
va ca con ng. Tuy nhién, khac vdi cac
truong hop dai dién thong thuong, 1a su
dai dién theo uy quyén gitta nguoi uy
quyén va ngudi nhdn ty quyén, QTV
dai dién cho cac chu thé trén co s& quy
dinh cua phdp luat (dai di¢n theo phap
luat). Noi cach khac, phap luat trao cho
ho nhiing nhi¢m vy, quyén han dé bao
v¢€ loi ich cho ca chu nog, con ng va Nha
nude, ho 1a “nhan vat chinh” trong qua
trinh thyc hién cac thu tuc pha san.

Sau khi chii ng c6 don yéu ciu mé
thi tuc pha san dé thu hdi no, thi hau nhu
ho khong truc tiép thuc hién viéc doi no
dbi voi con ng, ma QTV do Toa an chi
dinh sé dai dién cho ho lam viéc voi con
ng. Trong ca hai truong hop, néu doanh
nghiép thuc hién thanh cong phuong an
phuc hoi hoat dong san xuét - kinh doanh
hodc phai thanh 1y tai san, thi muc dich
déu nhim thu hoi lai no cho cac chu no;
cac bién phap bao toan hay xur 1y tai san
déu nham bao dam cho loi ich cua chi ng
mot cach cao nhat. Ngoai ra, QTV con
dai dién cho nguoi lao dong, véi tu cach
1a mot loai chu no, thuc hién thu hoi
cac khoan no tién cong, tién luong, bao
hiém,. .., cho ho.

QTV dai dién cho con ng, khi thay
mat cho ho thuc hién viéc thanh toan voi
cac chu no theo quy dinh cua phap luat.
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QTYV con dai dién cho con ng dam phan
thoa thuan véi chi ng vé phwong an phuc
hoi lai hoat dong san xudt - kinh doanh,
gitp con ng vugt qua kho khén, thanh
toan duoc cac khoan no, tiép tuc duy tri
hoat dong san xuét - kinh doanh. Chinh
diéu nay, khang dinh vu diém cua t6 tung
phé san 1a co tdc dung “khai tir” cho cac
doanh nghiép méc ng mot cach hoa binh
va co trat tu.

QTV dai dién cho Nha nudc, boi
duogc Toa an chi dinh, thay mat Toa an
thuc hién cac thu tyc phap 1y nham giai
quyét viéc pha san. No6i cach khac, ho
dugc phap luat trao quyén giai quyét vu
vi¢c pha san va phai chiu trach nhiém
trudc phép luat. Mat khac, hoat dong
ctia ho ciing nhiam thu hoi cac khoan no
dong thué, cac khoan phi phat sinh trong
qua trinh giai quyét viéc pha san cho
Nha nudc.

Hoat dong cua QTV la hoat dong
nghé nghiép, mang tinh chuyén nghiép
cao. QTV 1a chirc danh dugc bd nhiém
tur nhitng c& nhan c6 chuyén mon, nghiép
vu (luat su, kiém toan vién, nguoi co
trinh d vé ké toan, tai chinh, phap luat)
phu hop véi hoat dong quan ly, thanh 1y
tai san von c6 dic diém vira mang tinh
phap 1y, vira mang tinh kinh té. Ngoai
ra, ho con phai dap tng duoc yéu ciu
vé thoi gian, kinh nghiém cong tac, phai
mua bao hiém trach nhiém nghé nghiép
theo quy dinh cta phap luat. Tinh chuyén
nghiép cao trong hoat dong ctia QTV con
do phép luat quy dinh chat ché, toan dién
vé nguyén tic hanh nghé, trinh tu, thu
tuc, quyén va nghia vu cua ho, dac bi¢t
1a nhimg hanh vi bi nghiém cam, trach
nhiém phép 1y trong hanh nghé quan 1y,

Tap chi
Kinh doanh va Cong nghé

$6 16/2022

131



NGHIEN CUU TRAO POI

thanh 1y tai san. C6 thé néi, véi nhimg
quy dinh vé QTV, vé doanh nghiép quan
ly, thanh 1y tai san, Luat Ph4 san nam
2014 di tao ra mot nghé nghiép mai -
nghé quan 1y va thanh 1y tai san & Viét
Nam va nhu vay, thém mdt ndi dung hoat
dong vbn thudc chirc nang cuia Nha nude
nay da duoc xa hoi hoa.

Hoat dong quan 1y, thanh 1y tai san
do QTV thuc hién la hoat dong dich vy,
mang tinh kinh té. Dic diém nay thé hién
& chd, ngoai viéc hudng cac chi phi, nhu
tién tau xe, luu trd va cac chi phi hop 1y
khac cho viéc thuc hién hoat dong quan
ly, thanh 1y tai san, muc dich hoat dong
ctia QTV nhim hudng t6i loi ich vat chat
(thu lao dugc huong tir hoat dong quan
1y, thanh ly tai san), con dugc nhan thu
lao tur chi tra tir tai san cua doanh nghiép,
hop tac xa dua trén co so thoi gian, cong
stc, két qua thyc hién nhi¢m vu (Khoanl,
Diéu 24 Luat Phé san nim 2014) va duoc
x4c dinh bang nhiéu phuong thirc, nhu
can cu vao gio lam viéc, thoa thuan muc
thu lao tron goi hoac muc thu lao tinh
theo ty 1& phan tram tong gia tri tai san
cua doanh nghi¢p, hop tac xa bi tuyén bd
phd san thu dugc sau khi thanh ly. Tuy
nhién, du xac dinh theo phuong thuc
nao thi thu lao cling phai bao dam tuong
xung véi thoi gian, cong stc va két qua
lao dong cuia QTV. Nhu vay, gia tri suc
lao dong cuia QTV duoc xac dinh trén co
sO gia ca thi truong va muc dich cia hoat
dong cung cap dich vu nay 1 loi ich kinh
té. P6i voi to quan 1y va thanh 1y tai san
ctia Toa 4n, do thanh vién hau hét 1a dai
dién cac co quan Nha nudc, hudng luong
tr ngan sach Nha nudc, thuc hién nhiém
vu thuong xuyén noi cong tac, nén muc
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thu lao dugc hudng tir thuc hién nhiém
vu chi mang tinh “hd tr¢”. Muc thu lao
nay khong duogc x4c dinh trén co s¢ gia
ca thi truong, nhin chung 13 thap, khong
phu hop véi diéu kién kinh t& — x3 hoi
thue t& va khong twong xing voi cong
suc, nén khong dong vién, khich I¢ ho
tich cuc thyc hién nhiém vu quan ly,
thanh 1y tai san. Trong Luédt Pha san
2014, chu thé thyc hién quan ly, thanh
1y tai san trong thu tuc pha san da co sy
thay doi co ban. Viéc quan 1y, thanh 1y
tai san pha san cua doanh nghiép, hop
tac xa khong chi quy dinh cho mdt chu
thé duy nhat, ma viéc tién hanh quan 1y,
thanh 1y tai san pha san duogc giao cho
hai chii thé véi tén goi méi, co tu cach
phap 1y doc 1ap, mang tinh chat hoat
dong nghé nghiép, d6 1a QTV va doanh
nghiép quan ly, thanh 1y tai san thay cho
cac chu thé mang tinh chit vu viée trudce
day. Vi hai chil thé méi, mot 1a ¢4 nhan
(QTV), mot 1a t6 chirc (Cong ty duoc lap
boi cac QTV), déu thuc hién chung mot
chtrc ning, nhiém vu: hanh nghé qudn 1y,
thanh Iy tai san cua doanh nghiép, hop
tdc xd mat kha ndng thanh todn trong
qud trinh gidi quyét pha san.

3. Quyén han va nhiém vu cia
quan tai vién

Khi yéu cau Toa 4n m¢ thu tuc pha
san, thi nguoi ndp don yéu ciu c6 thé dé
xuét, chi dinh véi Toa 4n tén cia QTV
trude khi mo thu tuc pha san (khoan 2
Diéu 19 Lu4t Ph4 san nam 2014). Diéu
16 Luat Pha san nam 2014 quy dinh
quyén, nghia vu ctia QTV nhu sau:

- Xac minh, thu thdp, quan 1y tai li¢u,
chimg ctr lién quan dén hoat dong cia
doanh nghiép, hop tac xa;
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- Lap bang ké tai san, danh sach chu
no, danh sach nguoi méc no;

- Bdo quén tai sdn; ngan chan viéc
bén, chuyén giao tai san ma khong duoc
phép ctia Tham phén; ngan chin viée tau
tan tai san; toi da hoa gia tri tai san cua
doanh nghié¢p, hop tac xa khi ban, thanh
li tai san;

- Giam sat hoat dong kinh doanh cua
doanh nghi¢p, hop tac xa theo quy dinh
cua phap luat;

- Puoc thué ca nhan, t6 chirc thuc hién
cong viéc theo quy dinh cua phap luat;

- Pé xuat voi Tham phan vé viéc ban
tai san ciia doanh nghiép, hop tac xa dé
bao dam chi phi pha san;

- Ban tai san theo quyét dinh cia
Tham phan dé bao dam chi phi pha san;

- T chuc viée dinh gia, thanh i tai
san theo qui dinh cua Luat nay; bao céo
co quan thi hanh 4n dan sy, thong bao
dén nguoi tham gia thu tuc pha san co
lién quan vé viéc giao cho ca nhan, to
churc thuc hién thanh 1i tai san;

- Gui cac khoan tién thu duoc vao
tai khoan do Toa an, co quan thi hanh an
dan sy c6 thim quyén mé tai ngan hang;

- Dai dién cho doanh nghiép, hop tac
xa trong truong hop ho khong co6 nguodi
dai dién theo phap luat;

- B4o c4o vé tinh trang tai san, cong
no va hoat dong cua doanh nghiép, hop
tac x4, tham gia xay dung ké hoach phuc
hdi hoat dong cua doanh nghiép, hop tac
xd mat kha nang thanh toan.

QTV ¢6 quyén dé& nghi Tham phan
tién hanh cac cong viéc sau:

- Thu thap tai li€u, ching cu;

- Tuyén b6 giao dich v6 hi¢u va
quyét dinh thu hdi tai san cta doanh
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nghiép, hop tac xa bi ban hodc chuyén
giao bat hop phap;

- Ap dung bién phap khan cip tam
thoi; ap dung bién phap xtir phat hanh
chinh; chuyén hd so sang co quan c6 tham
quyén xtr li vé hinh su theo qui dinh cta
phap luat.

QTV c¢6 quyén duoc huéng thu lao
va thuc hién trach nhiém bao hiém nghé
nghiép theo quy dinh cua phap luat.

QTYV c6 nghia vu bdo cdo viéc thuc
hién nhiém vu, quyén han ctia minh theo
yéu cau ctiia Thadm phén, co quan thi hanh
an dan su; chiu trach nhiém truéc Tham
phan, co quan thi hanh &4n dan su va phap
luat vé viéc thyc hién nhiém vu, quyén
han cia minh

4. Piéu kién hanh nghé quan tai
vién & Viét Nam

Diéu kién dugc hanh nghé QTV la
ngudi c¢6 nang lyc hanh vi dan sy day
du, c6 nghia 13 nguoi tir 18 tudi trd 1én,
tri tué binh thuong, bao gdm ca nguoi
Viét Nam va nguoi nudc ngoai; ¢d pham
chat dao duc tét, co ¥ thirc trach nhiém,
liém khiét, trung thuc, khach quan va co
chung chi hanh nghé QTV.

Theo Diéu 12 Luat Pha san nim
2014, nhitng ngudi duoc cap ching chi
hanh nghé QTV la luat su, kiém toan
vién, ngudi c6 trinh d ctr nhan luét, kinh
té, ké toan, tai chinh, ngan hang va co
kinh nghiém 05 ndm tr¢ 1én vé linh vuc
duoc dao tao. Dé tré thanh mot QTV,
ngudi hoc nganh luat can:

1) Tét nghiép chuyén nganh luat cua
mot truong dai hoc bét ky.

2) C6 bang tot nghiép chuong trinh
dao tao luat su.

3) Tap su luat su tai to chirc hanh
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nghé luat su va dat diém kiém tra sau khi
két thic tap su.

4) Puoc cap chung chi va gia nhap
Poan Luat su va dugc cap thé hanh nghé
luat su.

Sau khi chinh thirc tré thanh mdt luat
su, mudn trd thanh mot QTV, can lién hé

Tai liéu tham khao
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v6i B Tu phap dé lam thu tuc dé duoc
xem xét cap chung chi hanh nghé QTV.
Thong thudng, nhitng nguodi duoc cip
chtng chi hanh nghé QTV déu gan 30
tudi, vi nghé nay yéu cau bat budc phai
c6 kinh nghiém 05 nam tr¢ 1én trong cac
linh vuc duoc dao tao./.
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