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Tém tit: Thoi gian qua, ti To chirc sir dung trdi phép chdt ma tity & nude ta c6 chiéu

hieomg tang nhanh. Viéc xir Iy doi voi t6i pham nay ddt ra nhiéu van dé can phai gidai quyét,

trong dé yéu cau vé co sé phdp Iy ving chdc dwoc xem nhie la van dé mang tinh quyét dinh.

Thuec té hién nay, viéc xuw ly toi To chiec sw dung trdi phép chat ma tuy van con mot so bdt cdp

va han che nhat dinh co lién quan den van de xac dinh toi danh ma nguyén nhan chu yéu la

do quy dinh phép ludt chwea thiee sie 6 rang va cu thé. Bai viét nham chi ra nhitng vieong mdc

trong thuc tién dinh t6i @i véi téi T6 chike sir dung trdi phép chdt ma ty va dé xudt cdc gidi

phdp nham khdc phuc nhitng vueéng mdc do.

Tir khoa: Vieong mdec, dinh 19i, t6 chirc sir dung trdi phép chdt ma ty, bo ludt hinh su, 0 tung

hinh su, trach nhiém hinh su.
I. Pit vin dé

T¢ nan ma tay la hiém hoa cua
nhan loai, hau qua ma t¢ nan ma tiy gay
ra khong chi anh hudng dén su phat trién
kinh té — xa h¢i, tinh hinh an ninh trat ty
clia dit nuéc ma con huy hoai dén tinh
mang, stirc khoe giéng noi ctia con ngudi.
Trong nhirng nim gan day, tinh trang sir
dung trai phép chit ma tiy & nudc ta c6 xu
huodng tang cao, dic biét 1a hanh vi tu tap
dong nguoi str dung trai phép chat ma tuy.
Day la hanh vi pham t6i dugc quy dinh tai
Diéu 255 BO Luat hinh sy ndm 2015, sia

* Vién Khoa hoc xa hoi vung Trung Bo

d6i, bd sung nam 2017 (goi tat 1a BLHS
nam 2015). Trudc thuc trang do, cac co
quan c6 tham quyén tién hanh t6 tung
(THTT) d4 c6 nhiéu bién phap du tranh
quyét liét, da phat hién kip thoi cac hanh
vi pham tdi, nhanh chéng tién hanh khéi
td, diéu tra, truy td, xét xtr nhiéu vu an vé
t6i T6 chure sir dung trai phép chét ma tay.
Nhin chung, hoat dong khoi td, diéu tra,
truy t6 va xét xir déi voi cac vu an déu
dam bao dugc tinh khach quan, toan dién,
ding quy dinh cua phép luat, khong xay

ra viéc bo lot tdi pham va lam oan ngudi
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v0 t0i. Tuy nhién, trong thyc tién xir Iy d6i
v6i t0i TO chure sir dung trai phép chit ma
tly ctia cic co quan co tham quyén thi van
con khong it nhitng han ché, bat cap nhat
dinh c6 lién quan dén van dé xac dinh toi
danh ma nguyén nhan chu yéu 1a do quy
dinh phap luat chua thyc sy 0 rang va cu
thé. Chinh vi vay, viéc lam r6 nhiing van
dé vé mat 1y ludn, ciing nhu nhimng vudng
méc trong thuc tién dinh toi dé dé xuit
mot s6 giai phap khac phuc 1a yéu cau cip
thiét dang dit ra ddi v6i cac co quan cod
thim quyén nham nang cao chat lugng,
hiéu qua giai quyét cac vu an hinh sy vé
t6i T6 chirc sir dung trai phép chat ma tiy
trong thoi gian dén.

II. Co s6 Iy thuyét

Co s6 1y thuyét cua bai viét 1a cu
thanh t6i pham (CTTP) toi To chuc sir
dung trai phép chat ma tay:

Thir nhat, khdch thé cia tdi pham:

Khach thé cta toi pham la ché do
thong nhit quan 1y cic chat ma tay cua
nha nude. Ngoai ra, hanh vi pham t0i con
xam pham trat ty an toan xa hdi, xam

pham tinh mang, strc khoe cua con nguoi’.

Dbi tuong tac dong cua tdi pham
nay 1a nguoi s dung chat ma tuy. Néu
khong c6 nguoi sir dung chit ma tuy thi
khong thé co ngudi pham t6i T6 chie sir
dung trai phép chat ma tuy.

Thu hai, mat khach quan cua toi

pham:

Hanh vi khach quan cua tdi pham
bao gdm cac hanh vi “chi huy, phan cong,
diéu hanh” hoat dong sir dung trai phép
chit ma tiy, nhu chi huy, phan cong,
diéu hanh céac hoat dong dua trai phép
chit ma tiy vao co thé ngudi khac; chi
huy, phan cong, diéu hanh viéc chuan bi,
cung cp chit ma tay, dia diém, phuong
tién, dung cu dung vao vi¢c su dung trai
phép chat ma tay, tim ngudi su dung

chat ma tay’.

Hau qua hanh vi nguy hiém cho xa
héi cua toi pham 1a nhitng thiét hai cho xa
hoi, trong dé truc tiép gy ra nhirng thiét
hai vé trat tu an toan xa hoi, tinh mang,
strc khoé ctia nguoi sir dung trai phép chat
ma tay’. Mic du, hdu qua khong phai yéu
td cau thanh bét budc nhung néu thiét hai
v tinh mang, sttc khoé ma xay ra ddi voi
ngudi st dung trai phép chat ma tuy thi
nhing thiét hai d6 1a yéu t6 dinh khung
hinh phat.

Thit ba, chii thé ciia t9i pham:

Chu thé cta toi pham 1a nguoi di 6
16i trong viéc thuc hién hanh vi nguy hiém
cho xa hdi bi phap luat cam, co nang luc
trach nhiém hinh sy (TNHS) va du 16 tudi

trd 1én’.

89" Pai hoc Luat Ha Noi (2019), Gido trinh Luat hinh sy Viét Nam, Phan cac t6i pham, Quyén 2,

tr.45-46.

1 Thong tu lién tich s6 17/2007/TTLT-BCA-VKNDTC-TANDTC-BQ ngay 24/12/2007, dugc sira doi,
b6 sung boi Thong tur lién tich s6 08/2015/TTLT-BCA-VKNDTC-TANDTC-BQP ngay 14/11/2015.



Thur tu, mat chu quan cua toi pham:

Toi pham dugc thyc hién do 16i )
¥ tryc tiép, nguoi pham t6i biét rd hanh vi
la nguy hiém cho x4 hoi, tuy bi phap luat

cam nhung van thuc hién.

bong co va muc dich pham toi phé
bién trong thuc té 1a truc loi vat chat. Tuy
nhién, dong co va muc dich pham tdi
khong phai 1a dau hiéu bat budc trong cau
thanh t0i pham Muc dich phi lgi nhuan
khong 1am mat tinh nguy hiém cho xa hoi
cua hanh vi, do d6 toi pham nay khong
loai trir nhitng truong hop pham toi1 khong
phai vi muc dich truc loi vat chat™.

I11. Phwong phap nghién ciru
Céc phuong phap phan tich, tong

hop, so sanh, nghién curu tai li¢u, suy luan
logic duoc str dung dé 1am rd nhitng vudng
mic trong thyc tién dinh t6i TO chire st

dung trai phép chat ma tiy.

Cac phuong phéap phan tich, tong
hop, suy luan logic, tham van chuyén gia
dugc sir dung d¢é kién nghi giai phap hoan
thién phap luat va hudng dan ap dung d6i
v6i toi To chuc s dung trai phép chat
ma tuy.

IV. Két qua va thio luan

4.1. Vuéng mic trong thuc tién
dinh t3i Té chirc sir dung trdi phép chit
ma tuy

Thir nhat, viedéng mdc trong viéc xdac
dinh doi twong tic dong “nguoi khdic”
trong khdch thé cia toi pham:

Thyc tién hoat dong diéu tra, truy

to, xét XU thay rang, trong vu an vé tdi
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T6 chirc str dung trai phép chat ma tiy
thuong cé nhitng loai nguoi: nguoi khoi
xudng, ngudi phan cong, nguoi thuc hién,
ngudi gitp stc va nguoi thu huong; déi
voi truong hop nguoi thu hudng sé khong
bi truy cttu TNHS vé toi pham nay. Tuy
nhién, viéc xac dinh “ngudi khac” trong
hoat dong dua trai phép chit ma tay vao
co thé ngudi khac 1 ngudi nhu thé nao thi
van con nhiéu cach hiéu khac nhau. Ching
ta c6 thé thiy ¢ vi du sau: “4, B, C cing
nhau ban bac, gép tién mua ma tiy dang
“ke” vé t6 chirc sinh nhdt cho A. Cé nhém
dong y viéc A goi thém D dén du va ciing
nhau siv dung chat ma tiy. Khi A,B,C,D
dang cung nhau st dung trdi phép chit ma
tiy thi bi luc lwong chirc nang phdat hién
bt qua tang”. Qua trinh x4c dinh t6i danh

d3 xay ra hai quan diém khong dong nhat:

Quan diém tht nhit cho rang,
“ngudi khac” duoc hiéu 1a ca thé doc
1ap so voi cac ca nhan khac. Theo do,
chi dugc loai trir TNHS déi v6i ban than
ngudi st dung trai phép chat ma ty, con
d6i voi nhitng truong hop con lai thi van
phai chiu TNHS ddi v6i hanh vi pham tgi
cta minh. O vi du trén thi A,B,C déu co
hanh vi t6 chtic cho 3 nguoi st dung trai
phép chat ma tiy, cho nén ho phai chiu
TNHS theo quy dinh tai diém b, khoan 2,
Diéu 255 BLHS.

Quan diém tht hai lai cho réng,
“ngudi khac” phai dwoc hiéu 1a nguoi
khong cung loai so véi nhom nguoi thuc
hién hanh vi pham tdi, tirc 1a nguoi thu

huong. Theo d6, khi co quan c6 thim
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quyén THTT xac dinh duoc “nguoi thy
huong” thi méi truy ciru TNHS d6i voi
nguoi pham tdi; con néu khong xac dinh
duogc “ngudi thy huong” thi khong thé truy
ctru TNHS d6i voi nhom ngudi cé hanh vi
cung nhau st dung trai phép chat ma tiy
(chi ¢ thé xir Iy vi pham hanh chinh vé
hanh vi su dung trai phép chat ma tay).
Cho nén ¢ vi du trén thi A,B,C chi pham
tdi theo quy dinh tai khoan 1, Diéu 255
BLHS vi di c6 hanh vi t6 chitc cho D st
dung trai phép chat ma tiy.

Thir hai, viedng mdc trong viéc xdc
dinh hanh vi “cung cap ma tuy, dia diém,
phwong tién, dung cu sw dung ma tuy”

trong mdt khdch quan cua toi pham:

Thoi gian qua, bén canh nhiing
két qua dat duoc, viéc thyc hi¢n Thong
tu 17/2007/TTLT-BCA-VKSNDTC-
TANDTC ngay 24/12/2007, duoc stra doi,
bd sung boi Thong tu lién tich s6 08/2015/
TTLT-BCA-VKSNDTC-TANDTC ngay
14/11/2015 (goi tat la Théng tw 17/2007)
van con khong it nhitng kho khin, trong
do6 co viéc xac dinh hanh vi “chi huy, phan
cong, diéu hanh” trong mat khach quan
ctia toi T6 chire sir dung trai phép chit ma
tay. Dé giai quyét khé khin, TANDTC da
ban hanh Cong van 89/TANDTC-PC ngay
30/6/2020 (goi tat la Cong vin 89/2020)
vé giai quyét nhitng vuéng mic trong thuc
tién xét xir. C6 thé noi, sy ra doi cla Cong
van 89/2020 la sy ké thira trén tinh than

ctia Thong tu 17/2007 nham gitp cho cac
co quan c6 thdm quyén THTT d& dang ap
dung phap luat hon trong qua trinh xtr ly
hanh vi pham t6i lién quan dén toi T6 chirc

sir dung trai phép chit ma tay.

Tuy nhién, viéc qua mé rong pham
vi diéu chinh ciia Cong van 89/2020 da

4
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vo tinh “xam 14n” dén noi ham cua Thong
tu 17/2007, gay ra sy xung dot phap luat,
nham 13n nhén thtc trong viéc ap dung
phap luat giita hanh vi T chic sir dung
trai phép chit ma tay voi hanh vi Loi kéo
nguoi khac sur dung trai phép chat ma tay
(Piéu 258 BLHS) va hanh vi Chira chap
ngudi khac st dung trai phép chat ma tay
(Piéu 256 BLHS).

Thuc té nhiéu vu an cho théy, nhiéu
dbi tugng dd c6 nhitng hanh vi: ra ré, du
dd, 16i kéo, moi goi nguoi khac sir dung
trai phép chat ma tiy; dong thoi ciing
c6 nhiéu dbi twong di co hanh vi cung
cip dia diém, phuong tién, dung cu cho
viéc str dung trai phép chat ma tay. Cac
dbi twong nay cé diém chung 1a da co
san chit ma tay va sau khi thyc hién mot
trong cac hanh vi: ru ré, du dd, 16i kéo,
moi goi, cung cép dia diém, phuong ti¢n,
dung cu,... nhitng d6i tugng nay cung cap
luén chat ma tay di co san dé cho ngudi
khac st dung trai phép chat ma tay. Theo
hudng dan tai Cong van 89/2020 thi T
chtre st dung trai phép chat ma tay 1a thuc

hién mot trong cac hanh vi sau: “... cung



cdp ma tiy, dia diém, phirong tién, dung
cu... "' Véi viée quy dinh nay thi tit ca
cac truong hop c¢6 hanh vi “cung cap ma
tuy, dia diém, phwong tién, dung cu” déu
bi xtr 1y vé toi TH chirc st dung trai phép
chat ma tly. Chinh vi vay, trong qué trinh
xac dinh hanh vi pham t0i dang c6 nhiéu
¥ kién trai chiéu xung quanh viéc dinh t6i
Té chirc sir dung trai phép chat ma tay hay
dinh t1 Loi kéo nguoi khac su dung tréi
phép chat ma tiy (Piéu 258 BLSH), toi
Chtra chip ngudi khac sir dung trai phép
chat ma tay (Piéu 256 BLHS).

Thit ba, virong mdc trong viéc xdc
dinh trach nhiém hinh su doi véi hanh
Vi giup suc cua nhan vién phuc vy “nha
hang, khach sgn, quan Bar, vii truong,

karaoke” trong chii thé ciia téi pham:

Déi v6i chu thé nay, khi dugc khach
dat van dé thué di phuc vu va duoc tra tién
cong hodc duoc chii quén phan cong, didu
dong dén phuc vu khach, viéc ching kién
khéch tu 14y hodc dugc khach nho di lay
dung cu (nhu dia su, bat Iura, thé nhya,...)
dé sir dung trai phép chat ma tay, vé y thirc
chii quan cac chi thé trén déu biét viée sir
dung trai phép chat ma tay 1a hanh vi tréi
phap luat. Trong qua trinh khach st dung
trai phép chat ma tiy, cac chu thé da c6 hanh
vi gitp stc, nhu lau dia, ho Itra cho kho dia;
dao, xao, ké, phan chia ma tiy; bé dia c6
chat ma ty di moi nguoi khac str dung; ho,
kho chat ma tily cho ngudi khac hit, hit chat
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ma thy... Nhu vay vé& hanh vi khach quan,
cac chu thé nay déu c6 hanh vi gitp sirc cho
viéc pham toi TO chirc sir dung trai phép
chat ma tay. Tuy nhién, viéc truy ciru TNHS
hay khong ddi véi cac cha thé nay thi van
con nhiéu quan diém khac nhau trong qua
trinh 4p dung phap luét. Thyc té hién nay, da
phan cac chu thé thuc hién hanh vi nay chi
bi xtr Iy vi pham hanh chinh.

Chung ta c6 thé thiy qua vi du sau:
A,B,C,D sau khi di c¢6 chit ma tuy, da ban
bac thué mot can ho dé cung nhau sur dung
trai phép chat ma tay. Pé co ngudi phuc
vu cho hoat dong pham tdi nay, ca nhom
da thong nhat goi dién cho E va F dén dé
phuc vu va chi tra tién cong mdi nguoi la
5 triéu déng. Trong qua trinh phuc vu, E,
F da c6 hanh vi: muon dia sir; dung thé
nhya ké ma tly, phan chia ma ty thanh
ting duong nho; bung bé chat ma tay di
moi moi ngudi; kho néng chit ma tay cho
cac ddi tugng hut, hit. Khi dang thyc hién
hanh vi thi bi lyc lugng chic nang phat
hién bat qua tang. Trong qué trinh xur ly
lién quan dén hanh vi ctia E, F thi di co

cac nhan dinh khac nhau nhu sau:

Nhén dinh tht nhét cho réng, E, F
d3 c6 hanh vi giup strc cho cac dbi twong
T6 chic sir dung trai phép chit ma tay,
cho nén can truy ciru TNHS d6i voi hanh

vi pham tdi cia ho.

Nhan dinh thir hai lai cho réng, tuy

thuc hién hanh vi giup stc nhung E, F

* Cong van s6 89/TANDTC-PC ngay 30/06/2020 vé viéc Thong bao két qua giai dap truc tuyén mot

sO vudng mac trong xét xur.
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¢6 vai trd khong dang ké, muc dich chi
huong dén tién phuc vu cua khach, vé
¥ chi khong c6 sy dong nhat v6i nhimng
nguoi pham toi, cho nén khong can thiét
phai xtr 1y hinh sy d6i v6i hanh vi cia E,
F ma chi can xir Iy vé vi pham hanh chinh.

Thir tw, vieong mdc trong viéc xdc
dinh dung muc dich pham tgi Te 6 chirc sir
dung trdi phép chdt ma tiy trong mdt chii

quan cua toi pham:

Thuc tién cho thdy trong nhiéu
truong hop, nhiéu ngudi cung nhau gop
tién, phan cong di mua ma tay, chuan bi
dia diém, dung cu st dung ma tuy... dé
cung nhau st dung trai phép chat ma tuy.
Khi dang st dung thi bi luyc luong chiic
ning bit qua tang, thu gitr mot khdi luong
ma tiy (du dinh lugng ¢ thé truy ctu
TNHS vé t6i Tang trit trai phép chit ma
tay). D6i voi nhing truong hop nay, hién
nay ciing ¢6 nhiéu quan diém khac nhau
trong vi¢c dinh t6i dbi voi hanh vi nay. Co
quan diém cho rang chi nén xu Iy vé toi TO
chire sir dung trai phép chat ma tay; con
quan diém khac lai cho can 1a phai xir ly
vé hai t6i: T6 chirc sir dung trai phép chat
ma ty va Tang trit trai phép chat ma tiy
(Diéu 249).

Vi du: Trong bira ti¢c sinh nhat cua
nhém, A,B,C,D dd ban bac, théng nhit
viéc mua ma tiy dé cung nhau sir dung.
Va khi ¢6 chat ma ty, ca nhom dang sir
dung thi bi lyc lugng chirc nang phat hién

bt giir. Ngoai cac tang vat thu gitr duoc c¢6

lién quan dén hanh vi T4 chirc sir dung trai
phép chat ma tay thi luc luong chtc ning
con thu gitr trong tai quan cia A thém ba
vién ma tay tong hop c6 khdi luong 0,4
gam (du yéu t6 dinh toi Tang trit trai phép
chat ma tay). Trong qua trinh giai quyét
vu an, di c6 hai ludng quan diém khong
gidng nhau: Quan diém tht nhit cho rang,
ngoai viéc xu ly A,B,C,.D vé hanh vi T
chtre st dung trai phép chat ma tiy thi can
phai xir 1y d6i véi A thém hanh vi Tang trir
trai phép chat ma tay (Diéu 249 BLHS).
Quan diém thir hai lai cho r@ing, chi nén
xtt 1y A,B,C,D vé hanh vi Té chirc str dung
trai phép chit ma tay; con ddi vai ba vién
ma tay thu giit dwoc trong tai quan ciia A
khong dii co s dé xtr Iy hanh vi Tang trit
trai phép chat ma tiy vi ba vién ma tay
tong hop ciing chi nham muc dich phuc vu
cho 1an pham t6i nay.

4.2. Gidi phdp hoan thién

Pé dam bao sy théng nhat trong
viéc ap dung cac quy dinh phap luat lién
quan dén van dé dinh toi TO churc st dung
trai phép chat ma tay, tac gia dé xuat mot
sO giai phap sau:

Thir nhdt, doi voi viéc xdc dinh doi
tuong tac dong “nguoi khac” trong khach
thé cia téi pham:

Can 1am rd khai niém “nguoi khac”
theo hudng la nguoi thu hudng, toc la
nguoi khong dugc ban bac trude, dugc
cho sir dung chat ma ty ma khong phai

dong gop cong suc hay gia tri vat chat nao.

# B luat hinh sy nam 2015 (stra d6i, bd sung nim 2017)



Ngudi thu huong khong thude ngudi dong
pham cua t6i T6 chuc sir dung trai phép

chat ma tay.

Nhu vay, khi co quan cé tham
quyén THTT xéc dinh dugc dbi tuong tac
dong “nguoi khac” 1a nguoi thu huong thi
moi ¢ thé truy ciru TNHS d6i véi nguoi
pham t6i T6 chire sir dung trai phép chat
ma tay. Con néu khong xac dinh dugc
“ngudi thy huéng” thi khong thé truy ciru
TNHS ddi voi t6i pham nay ma chi c6 thé
xem xét TNHS ddi véi cac hanh vi pham
tdi khac, nhu to1 Chura cép nguoi khac
str dung trai phép chit ma tay (Diéu 258
BLHS), t6i Loi kéo nguoi khac st dung
trai phép chat ma tiy (Diéu 256 BLHS),
t6i Tang trit trai phép chat ma tay (Piéu
249 BLHS).

Thit hai, déi véi hanh vi “cung cdp
ma tity, dia diém, phwong tién, dung cu sir
dung ma tuy” trong mat khach quan cua

toi pham:

Tiép tuc thuc hién theo dung Thong
tu lién tich s 17/2007/TTLT-BCA-
VKSNDTC-TANDTC ngay 24/12/2007,
duoc stra doi, bd sung boi Thong tu lién
tich sb 08/2015/TTLT-BCA-VKSNDTC-
TANDTC ngay 14/11/201: Céan chi 15
nhitng hanh vi trén khong phdi 1a hanh
vi khach quan trong céu thanh cta toi T6
chire sir dung trai phép chat ma tiy ma chi
la nhitng hanh vi dugc thyc hién theo sy
“chi huy, phan c6ng, diéu hanh” cta ngudi
T6 chire str dung trai phép chat ma tay va
xem do 1a mot trong nhitng hanh vi giup

strc trong dong pham cuia loai toi pham nay.
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Quy dinh nay giup cho cac co quan
¢6 tham quyén THTT giai quyét nhimg kho
khan trong thyc té trong vi¢c xac dinh hanh
vi khach quan cua t6i T6 chtrc st dung tréi
phép chit ma tay v6i cac hanh vi khach
quan cua cac toi pham khac cé tinh chét
tuong dong, nhu t6i Loi kéo ngudi khac
sir dung trai phép chit ma tay (Piéu 258
BLSH), toi Chira chap ngudi khac st dung
trai phép chit ma tay (Diéu 256 BLHS).

Thit ba, doi véi vin dé xdac dinh
trach nhiém hinh sw déi véi hanh vi caa
nhan vién phuc vu “nha hang, khach san,
quan bar, vii truong, karaoke” trong chu

thé cua ti pham:

Trudc thuc trang toi T chic st
dung trai phép chat ma tiy ngdy cang
nhidu, dién bién cua t6i pham hét stc
phirc tap va kho luong. Dé loai trir cac tac
nhan xuc tac cho loai tdi pham nay phat
trién, tac gia kién nghi can hinh sy hoa
d6i voi hanh vi gitip st tich cuc cua cac
nhan vién phuc vu c6 lién quan truc tiép
dén chit ma tuy, nhu hanh vi ddo, xao, ke,
phan loai ma tay; bé dia c6 chit ma tay di
moi ngudi khac sir dung trai phép chit ma
tay; ho, kho chit ma tay cho nguoi khac
hut, hit chat ma tay.

Thir tw, doi véi viéc xdc dinh ding
muc dich pham toi 76 chirc sir dung trdi
phép chat ma tity trong mdt chii quan ciia
toi pham:

Vé van dé nay, theo quan diém cta
tac gia cin phan loai hanh vi pham tdi voi

hai muc dich khac nhau:
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Néu sb6 ma tay thu gitr duoc 1a sd
ma tiy cac dbi tugng tang trit véi muc
dich cung nhau st dung vao lan pham
t61 nay thi cac ddi twong chi pham vao
t6i “To chirc sir dung trai phép chat ma
tuy”. Tuy nhién, trong truong hop nay
cic co quan c6 thim quyén THTT can
luu y dén viéc xac dinh thé trang cua
ting ddi twong pham toi trong sy tuong
quan vé6i lugng ma tay thu gitt duoc,
tranh tinh trang cac déi tugng co su
théng cung tir trude, khai gidng nhau vé
muc dich 1a dé su dung hét cho mdt lan
pham tdi, trong khi d6 s6 ma tiy thu gitr

duoc la twong d6i 16n.

Con néu sé ma tay thu giit dugc 1a
s ma tay do cac ddi twong tang trir véi
muc dich khac, khong phai muyc dich cung
nhau st dung vao 1an pham toi nay thi
ngoai viée xtr Iy vé t6i To chuc st dung
trai phép chat ma tay, con c6 thé xu Iy
thém vé toi Tang trit trai phép chat ma tiy
(DPiéu 249 BLHS).

V. Két ludn

To6i T6 chirc st dung trai phép chat
ma tuy la toi pham déc bi¢t nghiém trong,
c6 khung hinh phat cao, tuy nhién viéc xur
Iy toi pham nay hién nay van con nhiéu

quan diém khac nhau, anh huong khong

nho dén quyén lgi hop phép cta cong dan.
Viéc 1am rd nhitng van dé 1y luan, vudng
mac trong thyc tién, ciing nhu cc giai phap
khic phuc vudng méc sé gitp cho cac co
quan ¢ thim quyén tién hanh té tung c6
nhitng dinh hudéng rd rang va théng nhat
hon trong qua trinh giai quyét cac vu 4an,
dam bao cho viéc xtr 1y t61 pham nay dugc
nhanh choéng, kip thoi, dﬁy du, toan dién
va diing phap luat, gop phan nang cao hiéu
qua hoat dong cia cac co quan co thim
quyén tién hanh t tung, bao vé tét hon
quyén con ngudi, quyén coéng dan trong
nha nudc phap quyén xa hoi chi nghia.
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PROBLEMS IN PROMOTING ORGANIZATIONS OF
ILLEGAL USE OF DRUG SUBSTANCES

Pham Trung Hieu*®

Abstract: Recently, the crime of organizing illegal drug use in our country has tended
to increase rapidly. The handling of this crime raises many issues that need to be resolved, of
which the requirement for a solid legal basis is considered a decisive issue. In current reality,
the handling of the crime of organizing illegal use of narcotics still has certain inadequacies
and limitations related to the issue of crime determination, which are mainly due to legal
regulations. not really clear and specific. This article aims to point out the problems in the
practice of criminalizing the crime of organizing illegal use of drugs and propose solutions
to overcome those problems.

Keywords: Problems, criminal determination, organization of illegal drug use, criminal code,
criminal proceedings, criminal liability.
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