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Abstract: The article analyzes the current theoretical research on criminal procedure
law policy and criminal procedure theory in dealing with corruption offenses and corrupt
property recovery. On that basis, it suggests orientations for researching criminal procedure
law policies, researching the theory of criminal procedures in dealing with corruption
offenses, and improving the efficiency of corrupt property recovery.

Keywords: Orientations for research, Legal policy, Criminal procedure, Corruption offenses,

Corrupt property.
I. Introduction

Resolution No0.27-NQ/TW, dated
November 9, 2022, of the 13th Party
Central Committee, on continuing to build
and perfect the law-governed socialist state
in the new period clearly indicates one of
the three key goals: “Promoting judicial
reform, ensuring the independence of
the court according to its jurisdiction,
judges and jurors arve independent and
only obey the law.”" Conclusion 12-
KL/TW dated April 6, 2022, of the
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Politburo on continuing to strengthen the
leadership of the Party in the fight against
corruption and negativity has indicated
tasks and solutions to prevent and combat
corruption. It sets out the mission: “

promote investigation, prosecution, trial,
judgment enforcement, timely and strict
detection and handling of corruption
and negative cases”.* To improve the
operational efficiency of competent state
agencies in detecting, investigating,
prosecuting, adjudicating, and executing

T Subsection 2, Resolution No.27-NQ/TW, dated November 9, 2022, of the 13th Party Central Com-
mittee, on continuing to build and perfect the law-governed socialist state in the new period.

 Conclusion 12-KL/TW dated April 6, 2022, of the Politburo on continuing to strengthen the leader-
ship of the Party in the fight against corruption and negativity.



sentences for corruption crimes, research
and improvement of theories on handling
corruption crimes play a significant role.
This article suggests research directions to
improve the theory of handling corruption
crimes to improve the effectiveness of
preventing and combating corruption
crimes.

II. Theoretical basis

The article is based on theories of
legal policy, criminal procedure, legal
policy, and theory of crime in Vietnamese
criminal law.

2.1. Theory of legal policy

The theory of legal policy has an
important position in legal science. The
theory of legal policy is oriented towards
goals, ideas, and viewpoints expressed
in the legal system and legal life. From
there, they are ensuring that the law is
recognized, implemented, and universal
(state laws reflect the needs of most people
in society).®

2.2. Theory of criminal procedure
law policy

Judicial procedural law policy is
a scientifically based, consistent, and
systematic activity of state agencies and
non-state institutions to build strategies
for developing judicial procedural law
and improve the effectiveness of the

procedural law regulation mechanism to
ensure the rights and freedoms of legal
subjects.”

2.3. Theory of crime

The theory of crime is the basic
theoretical foundation in Vietnamese
Criminal law. The theory of crime includes
the concept of crime, characteristics of
crime, classification of crime, distinction
of crime from other legal violations, and
elements of crime."

III. Research Methods

Analytical methods, Commentary,
Inductive reasoning, Deductive reasoning,
Analogical reasoning, Critical thinking,
and Normative legal theory are used to
analyze the current status of theoretical
research on legal policy, the current
status of theoretical research on criminal
proceedings in handling corruption
crimes, and current status of research on
asset recovery issues in corruption cases.

Analytical methods, Commentary,
Inductive reasoning, Deductive reasoning,
Analogical reasoning, and Critical
thinking are used to provide research
directions on criminal procedure law
policies, orienting theoretical research
on criminal proceedings in handling
corruption crimes, and orienting research
to improve the effectiveness of recovering
corrupt assets.

¥ Vo Khanh Vinh (2020), Legal policy (Postgraduate textbook). Social Science Publishing House,
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Vo Khanh Vinh (2020), Legal policy (Postgraduate textbook). Social Science Publishing House,
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™ Hanoi Law University (2019), Vietnamese Criminal Law Textbook, General Part. People’s Public
Security Publishing House, pp. 49-158; Nguyen Ngoc Hoa (2013), crime and the composition of
crime. People’s Public Security Publishing House, p. 11-110.



IV. Results and Discussion

4.1. Theoretical
orientation on handling corruption

research

crimes

Criminal proceedings play a
particularly important role in handling
corruption crimes. Criminal proceedings
directly impact the fundamental rights
of those participating, especially those
held in emergency cases, arrestees,
detainees, suspects, and defendants.
Therefore, studying criminal and criminal
proceedings in corruption cases is always
interesting to scientists. In the context of
continuing to promote anti-corruption
and judicial reform, research on criminal
proceedings in corruption cases should
focus on the following research directions:

- Research orientation on criminal
procedure law policies on preventing and
combating corruption crimes.

Judicial procedural law policy is
a scientifically based, consistent, and
systematic activity of state agencies and
non-state institutions to build strategies
for developing judicial procedural law
and improve the effectiveness of the
procedural law regulation mechanism to
ensure the rights and freedoms of legal
subjects.’™ Recently, there have been only
two articles by author Huynh Thi Kim Anh
with content related to criminal procedure
policy. That is the article “Discussing

the concept of “Criminal procedure
legal policy for people under 18 years
of age who commit crimes” published in
the Industry and Trade Magazine.* and
the article “Factors affecting Vietnam's
criminal procedure legal policies today for
criminals under 18 years old” published in
Industry and Trade Magazine®®. However,
these are not about criminal procedure
policies for corruption crimes.

Researching criminal procedure
law policies on preventing and combating
corruption crimes will make an important
contribution to improving the quality and
efficiency of resolving corruption cases.
It is a challenging research direction.
Therefore, there are very few research
works on criminal procedure law policy.
And there are almost no research projects
on criminal procedure legal policies on
preventing and combating corruption
crimes. In the coming period, it is
necessary to promote research on criminal
procedure law policies and policies on
preventing and combating corruption
crimes to support the work of preventing
and combating corruption crimes actively.

- Research orientation on basic
principles of criminal procedure, especially
the new principles added in the Criminal
Procedure Code 2015, amended in 2021.

The basic principles of criminal
proceedings are important in ensuring

" Vo Khanh Vinh (2020), Legal policy (Postgraduate textbook). Social Science Publishing House,

p.439.

# Huynh Thi Kim Anh, Discussing the concept of “Criminal procedure legal policy for people under
18 years old who commit crimes”, Industry and Trade Magazine, No. 9/2020, p. 48-53.

% Huynh Thi Kim Anh, Factors affecting Vietnam's criminal procedure legal policies today for crim-
inals under 18 years old, Industry and Trade Magazine, No. 10/2022, p. 8-12.



human rights, rights, and legitimate
interests of individuals and commercial
legal entities committing  crimes.
Therefore, studying the basic principles
of criminal procedure needs to clarify
the theory of these principles, such as the
meaning, role, content, and expression of
these principles in the regulations of the
Criminal Procedure Code. Recently, there
have only been very few articles discussing
the principles of criminal procedure, such
as “Discussion of the principles of criminal
procedure” by two authors Dao Tri Uc
and Nguyen Manh Hung, published in
the Journal of State and Law." “Ensuring
the inviolability of citizens’ physical
rights according to Vietnam's Criminal
Procedure Law” by author Doan Ngoc
Tai, published in the Journal of Education
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and Society.” Most articles on criminal
procedure principles only focus on the
presumption of innocence. For example,
the article “7o ensure the principle of

presumption of innocence, fairness, and

openness when litigating in Court” by Ha
Thi Khuyen published in Vietnam Lawyers
Magazine;'"" Hoang Dinh Dung published
the article “Ensuring the Defendant s right
to presumption of innocence during trial”
in Procuracy Magazine.*** article “The
principle of presumption of innocence in
the law of the Russian Federation: history,
current situation and problems in practice”
by Gorsky Maxim Vadimovich and Mai
Van Thang, published in the Journal of
State and Law;™ article “Ensuring the
principle of presumption of innocence
when defense lawyers during the first
instance trial of criminal cases - Practice
and  recommendations” by Nguyen
Thanh Mai and Vu Thi Huong, published
in the Journal of Legal Profession;M!
article “Practice ensuring the principle
of presumption of innocence in the first
instance trial of criminal cases from the
perspective of the prosecutor” by Mai Dac
Bien and Quach Dinh Luc, published in the
Journal of Legal Profession;™ " article “The

" Dao Tri Uc and Nguyen Manh Hung, Discussing the principles of criminal proceedings, State &

Law Magazine, No. 2/2011, p.51-60.
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Doan Ngoc Tai, Ensuring the inviolability of citizens’ physical rights according to Vietnam’s Crim-

inal Procedure Law, Journal of Education and Society, No. 131/2022, p. 111-116.

" Ha Thi Khuyen, To ensure the principle of presumption of innocence, fairness, and openness when
litigating in court, Vietnam Lawyer, No. 4/2022, p. 13-16.

1 Hoang Dinh Dung, Ensuring the defendant’s right to be presumed innocent during the trial phase,
Procuracy Magazine, No. 13/2021, p.28-33.

%% Gorsky Vadim Vadimovich and Mai Van Thang, The principle of presumption of innocence in the
law of the Russian Federation: history, current situation and problems in practice, Journal of State and
Law, No. 2/2021, p. 79-84.

1 Nguyen Thanh Mai and Vu Thi Huong, Ensuring the presumption of innocence when lawyers
participate in defense during the first trial of criminal cases - Practice and recommendations, Legal
Profession Magazine, No. 10/2020, p.48-55.
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Mai Dac Bien and Quach Dinh Luc, Practice of ensuring the principle of presumption of inno-
cence in the first instance trial of criminal cases from the perspective of prosecutors, Legal Profession
Magazine, No. 9/2020, p.42 -47.



principle of presumption of innocence and
its relationship with some basic principles
of criminal procedure” by Hoang Van
Hanh, published in the Journal of Human
Resources and Social  Sciences; T
article “The principle of presumption
of innocence and the right to silence in
criminal proceedings - Some issues” by
Trinh Tuan Anh, published in the Journal of
Law and Practice;*# article “Regulations
on ensuring the implementation of the
principle of presumption of innocence
in the 2015 Criminal Procedure Code”
by Hoang Van Hanh, published in the
Journal of Democracy and Law;** article
“Some limitations of the 2015 Criminal
Procedure Code affecting the principle of
presumption of innocence” by Hoang Thi
Huyen Trang, published in Industry and
Trade Magazine;™" Article “Some issues
about the proof activities of lawyers in
criminal procedure and the relationship
with the defense function” by Nguyen

Van Minh, published in Ho Chi Minh
City Social Sciences Magazine;”"™ The
article “Discussion on exemption from
criminal liability in Vietnamese criminal
law based on the principle of presumption
of innocence” by Hoang Thi Tue Phuong
was published in the Journal of Legal
Science; ™" Article “Presumption of
innocence and proposal to improve
legal provisions on the principle of
presumption of innocence” by Hoang
Hung Hai published in the Journal of
Legislative Studies;*#+ The article “The
right to be presumed innocent under the
constitution and the issue of ensuring
implementation in Vietnam today” by Tran
Thai Duong was published in the Journal

The above situation shows that
most recent articles have only focused on
researching the principle of presumption
of innocence and have not studied other
principles of criminal procedure.

" Hoang Van Hanh, Principle of presumption of innocence and relationship with some basic prin-
ciples of criminal procedure, Journal of Social Sciences Human Resources, No. 07/2020, p. 33 - 41.

### Trinh Tuan Anh, Principle of presumption of innocence and right to silence in criminal proceed-
ings - Some issues, Journal of Law and Practice, No. 38/2019, p. 8-15.

$%%% Hoang Van Hanh, Regulations on ensuring the implementation of the principle of presumption
of innocence in the 2015 Criminal Procedure Code, Journal of Democracy and Law, No. 5/2020, p.
48-54.

7 Hoang Thi Huyen Trang, Some limitations of the 2015 Criminal Procedure Code affecting the
principle of presumption of innocence, Industry and Trade Magazine, No. 13/2018, p.66-69.
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Nguyen Van Minh, Some issues about the proof activities of lawyers in criminal procedure and
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1" Hoang Thi Tue Phuong, Discussing exemption from criminal liability in Vietnamese criminal law
based on the presumption of innocence, Legal Science Magazine, April 2018, p. 47-54.

¥ Hoang Hung Hai, Presumption of innocence and recommendations to improve legal provisions
on the presumption of innocence, Legislative Research, No. 23/2018, p. 11-15.

S8 Tran Thai Duong, The right to be presumed innocent under the constitution and the issue of en-
suring its implementation in Vietnam today, Jurisprudence, No. 3/2017, p. 3-17.



Research on the basic principles of
criminal procedure also needs to focus
on studying new additional principles in
the Criminal Procedure Code in 2015,
amended in 2021, as well as regulations
that have been rarely studied in recent
times, such as the principle of Double
jeopardy (Article 14), principles of
Guarantee of right of defense for accused
persons and protection of legal rights
and benefits of defendants and litigants
(Article 16), principles of Responsibilities
for filing of charges and handling of
criminal cases (Article 18) principles
of Legal compliance in investigative
activities (Article 19); guide of Assurance
of oral arguments in adjudication process
(Article 26), ...

- Research orientation to improve the
effectiveness of investigation, prosecution,
and adjudication of corruption cases.

The next research orientation is
to study and improve the efficiency
of investigation, prosecution, and
adjudication of corruption cases.

+ Research orientation to improve
the effectiveness of detecting and
investigating corruption cases.

Corruption crimes are crimes an
officer-holder commits in performing his/
her official duties. People who commit
corruption crimes are highly educated,
professional, powerful, and knowledgeable
about the law. Furthermore, these are people
with high status in society and people with

many relationships in the community. The
crimes of these people often involve many
people with high positions and powers in
society. Therefore, most of their corruption
crimes are very carefully prepared.
Corruption crimes are often committed
with sophisticated and deceitful methods
and tricks that are difficult to detect.

On the other hand, corruption crimes
are often organized and transnational.
Some corruption crimes occurred outside
of Vietnam. The Judicial Committee of the
National Assembly of Vietnam assessed:
“The results of detecting and handling
corruption are not compatible with the
corruption situation. Detecting corruption
through internal self-inspection; through
inspection  activities of higher-level
agencies for activities of lower-level
agencies that have not achieved the
desired goals. It is a limitation that has
existed for many years but has not yet
been resolved. In particular, there is still
a situation in which people who commit
corruption crimes flee. It makes it difficult
to investigate and handle corruption
crimes and causes frustration in society,
... Besides, there is still corruption in law
enforcement agencies, judicial agencies,
and  agencies  with  anti-corruption
functions, ... It affects the effectiveness
of the fight against corruption, reducing
people’s trust in state agencies which are
responsible for protecting the law”. "M

The above situation shows that
the investigation of corruption cases

1 Kim Dung, Judicial Committee of the National Assembly of Vietnam, assessed that the results
of detecting and handling corruption do not reflect the actual situation, published on September 14,
2020, in the Electronic People’s Court Journal. Source: https://tapchitoaan.vn/uy-ban-tu-phap-danh-
gia-ket-qua-phat-hien-xu-ly-tham-nhung-chua-phan-anh-dung-thuc-trang.



has not reached the desired quality
and effectiveness and has not met the
requirements of anti-corruption activities.
Recently, there has been research on this
issue, such as the article “Some solutions
to improve the effectiveness of detecting,
investigating and handling corruption
cases of the People’s Public Security
Force” by Tran Duc Hien and Vu Thanh
Tung.”™™; Article “Difficulties and
obstacles in detecting and investigating
corruption crimes” by Le Quang
Thang™"; Article “The reason why the
investigation time of corruption cases and
positions often lasts long, having to return
files for additional investigation many
times and solutions” by Le Huu Ngoc#+H#,
However, these studies are the only ones
that suggest some issues. Therefore,
in the coming time, there needs to be
comprehensive and in-depth research on
this issue. Research topics need to clarify
factors that impact the detection and
investigation of corruption cases (including
legal provisions, legal interpretation, and
legal awareness; research on the capacity
of subjects applying the law, coordination
mechanisms in using the law, and
other factors); analysis on difficulties,
limitations, obstacles, and weaknesses
in detecting and investigating corruption
cases and the causes of this situation;
research and evaluate the quality of
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investigation activities in corruption cases.
From there, comprehensive solutions are
proposed to overcome limitations and
weaknesses in investigating corruption
cases and to improve the quality and
efficiency of detecting and investigating
corruption cases, thereby enhancing the
effectiveness of preventing and combating
corruption crimes. Research should focus
on the following directions:

* Analyze and clarify the
specificities in detecting, prosecuting,
and investigating corruption cases,
including in-depth analysis of difficulties,
limitations, obstacles, weaknesses, and
causes of this situation (including both
subjective and objective causes)

* Recommend solutions to
improve the quality and efficiency of
detecting, prosecuting, and investigating
corruption cases.

+  Research  orientation to
enhance the quality and effectiveness
of exercising the right of prosecution
and overseeing legal compliance in
handling corruption cases.

It is a research direction that has
been studied by many research projects
in recent times, such as the article
“Improving the effectiveness of exercising
prosecutorial power and supervising the

Tran Duc Hien; Vu Thanh Tung, Some solutions to improve the effectiveness of detecting, in-

vestigating and handling corruption cases of the People’s Public Security force, Procuracy Magazine,

No. 24/2015, p. 42-47.

117" Le Quang Thang, Difficulties and obstacles in detecting and investigating corruption crimes,

Procuracy Magazine, No. 21/2019, p. 47-49, 52.

H#HH Le Huu Ngoc, The reasons why the investigation time of corruption cases and positions often
lasts long, having to return files for additional investigation many times and solutions, Procuracy

Magazine, No.2/2018, p.31-34.



investigation of corruption cases” by Lai
Son Tung.$99%%8;  Article “Interrogation
experience of prosecutors at the appeal
trial of corruption cases” by Hoang
Minh Thanh™™; Article “Improving the
quality and effectiveness of exercising
prosecutorial power, investigating and
prosecuting corruption cases” by Duong
Van Phung™™™"; Article “Some basic

issues to ensure the quality of prosecutors’

exercise of prosecutorial power during the
investigation of corruption cases” Hoang
The Thanh™17"; Article “Experience in
researching documents and arguing at trial
for corruption cases” by Nguyen Ngoc
Tuyen*###, Analysis of the content of these
articles shows that the authors have tried to
clarify the limitations of Responsibilities
for exercising the right of prosecution and
overseeing legal compliance in criminal
procedure of the Procuracy in corruption
cases. From there, propose solutions to
improve the effectiveness of exercising
prosecutorial power and supervising
judicial activities in corruption cases.
However, within the limits of a scientific
article, the analysis of the limitations,
difficulties, and obstacles in exercising
the right of prosecution and overseeing
legal compliance in criminal procedure

of the Procuracy in corruption cases is
limited. The causes of these limitations,
difficulties, and problems have yet to be
analyzed in depth. Therefore, the results
of these studies still need to be systematic
and comprehensive. Thus, these articles do
not have sufficient theoretical and practical
basis to propose effective solutions to
improve the quality and efficiency of
exercising the right of prosecution and
overseeing legal compliance in criminal
procedure of the Procuracy in corruption
cases. So, in the coming time, it is still
necessary to continue doing more profound
and more comprehensive research in the
direction of:

* Research to clarify the specifics
of exercising the right of prosecution
and overseeing legal compliance in
criminal procedure of the Procuracy in
corruption cases, including analysis and
clarification of limitations, weaknesses,
and causes of weaknesses (including
objective reasons (such as limitations
in legal regulations, legal interpretation,
physical facilities...), and subjective
causes (stemming from the ability to
perceive professional knowledge and
skills of Procurators...).

$8888% Lai Son Tung, Improving the effectiveness of exercising prosecutorial power and investigating
corruption cases, Legal Profession Magazine, No. 3/2021, p. 49-52.

1" Hoang Minh Thanh, Interrogation experience of prosecutors at the appeal trial of corruption cas-
es, Procuracy Magazine, No. 19/2019, p. 11-15.
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Duong Van Phung, Improving the quality and effectiveness of exercising prosecutorial power,
investigating and prosecuting corruption cases, Procuracy Magazine, 24/2015, p. 12-18.

717" Hoang The Thanh, Some fundamental issues to ensure the quality of prosecutors’ exercise of
prosecutorial power during the investigation of corruption cases, Procuracy Magazine, 16/2015, p.52-
57.

HIHE Nguyen Ngoc Tuyen, Experience in researching documents and arguing at trial for corruption
cases, Procuracy Magazine, No. 10/2016, p.7-10.



* Research and propose
comprehensive, practical, and effective
solutions to improve the quality and
effectiveness of exercising the right
of prosecution and overseeing legal
compliance in criminal procedure of the

Procuracy in corruption cases.

+ Research orientation to enhance
the quality and efficiency of trial courts in
corruption cases

Recently, there have been a number
of scientific articles researching the trial
court in corruption cases, such as the
article “Innovative solutions to improve
the quality of adjudication of major
corruption cases in our country today”
by Nguyen Hoa Binh.3%%%%8;  Article
“Coordination between litigation agencies
of Ninh Binh province in the process of
resolving corruption cases” by Le Ngoc
Hong™™, The research in these articles
has proposed a number of solutions to
improve the quality of trials in corruption
cases. However, within the limits of a
magazine article, these studies still need
to clarify the characteristics, limitations,
difficulties, obstacles, and weaknesses
in the trial of corruption cases. Research
needs to analyze the causes of limitations,
difficulties, problems, and deficiencies in
prosecuting corruption cases. Since then,
comprehensive and effective solutions
have yet to be proposed to improve the
quality and efficiency of adjudicating
corruption cases. Therefore, in the
coming time, there is still a need for more

comprehensive and in-depth research in
the direction of:

* Analyze and clarify the
characteristics, limitations, difficulties,
problems, and weaknesses in the trial of
corruption cases and the causes of these
limitations, difficulties, problems, and
weaknesses.

* Recommend effective solutions
to improve the quality and efficiency of
adjudicating corruption cases.

- Research orientation on criminal
proceedings to resolve corruption cases
from a comparative legal perspective.

Recently, many studies have been
on foreign experiences in preventing
and combating corruption. However,
there have been no studies on foreign
experiences or comparative studies
on criminal proceedings in corruption
cases. These studies will clarify the
valuable experiences of countries
around the world in resolving corruption
cases, including experience in criminal
procedure legislation and experience in
applying criminal procedure law to handle
corruption cases. Experiences from these
countries, especially successful countries
in preventing and combating corruption
crimes, such as Denmark, Finland, New
Zealand, Singapore, Sweden, Switzerland
(Switzerland), Germany, United Kingdom,
Hong Kong, Austria, Australia... These
will be helpful to documents in amending
and perfecting the law and applying the

$8588%8 Nguyen Hoa Binh, Innovative solutions to improve the quality of adjudication of major corrup-
tion cases in our country today, Communist Magazine, No. 916/2019, p. 15-21.

I Le Ngoc Hong, Coordination between Ninh Binh province litigation agencies in resolving cor-
ruption cases, Procuracy Magazine, No. 24/2015, p.53-57.
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law to resolve corruption cases in our
country. Itis an essential research direction
for Vietnam because many countries have
successfully prevented and combatted
corruption crimes.

4.2. Research orientation to
improve the efficiency of asset recovery
in corruption cases

Asset recovery in corruption cases is
one of the important issues in preventing
and combating corruption crimes.
Recovering all assets in corruption cases
is meaningful in overcoming damages
caused by corrupt crimes and has great
significance in preventing corruption
crimes. Therefore, research to propose
solutions to improve the efficiency of
asset recovery in corruption cases is a
highly urgent issue. Recently, there have
been a number of research projects on
asset recovery in corruption cases, such
as the article “Experience in recovering
misappropriated and lost assets in
corruption cases in China” by Bui Van
Hung and Tran Van Cong.”"**""; Article
“Discussion on distraint of jointly owned
assets in corruption and economic
cases” by Nguyen Nong T, Article
“Improving legal provisions related to
asset recovery in corruption and economic
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cases” by Tran Van Dung####; Article
“Some results and solutions to improve
the effectiveness of recovering lost and
misappropriated assets in corruption
cases” by Tang Ngoc Tuan’¥%%%%8, These
studies have initially pointed out the
difficulties and obstacles in recovering
misappropriated assets in corruption cases
and proposed a number of solutions to
overcome this situation, such as improving
institutions, Completing the provisions of
anti-corruption law, improving capacity,
professionalism, and political bravery
for officials, investigators, prosecutors,
judges, and judgment enforcement
officers; Strengthen coordination between
judicial agencies and other state agencies
to overcome limitations and weaknesses
in judicial appraisal activities... MM
However, within the limits of scientific
articles, these studies suggest solutions to
improve the efficiency of asset recovery in
corruption cases. Therefore, these results’
scientific and practical value is low and
needs to meet the requirements.

Assessing the situation of asset
recovery in corruption cases, Directive
No. 04-CT/TW of the Central Committee
of the Communist Party of Vietnam
clearly stated: “The understanding and

Bui Van Hung; Tran Van Cong, Experience in recovering misappropriated and lost assets in

corruption cases in China, Procuracy Magazine, No. 23/2019, p. 46-58.

T Nguyen Nong, Discusses the distraint of jointly owned assets in corruption and economic cas-

es, Procuracy Magazine, No. 18/2021, p. 47-50.

HIHE Tran Van Dung, Improving legal regulations related to asset recovery in corruption and eco-
nomic cases, Journal of Legislative Studies, No. 05/2021, p. 8 — 17.

§88888%% Tang Nigoc Tuan, Some results and solutions to improve the effectiveness of recovering lost and
misappropriated assets in corruption cases, Procuracy Magazine, No. 02/2019, p. 15-20.

M7 Tang Ngoc Tuan, Some results and solutions to improve the effectiveness of recovering lost and
misappropriated assets in corruption cases, Procuracy Magazine, No. 02/2019, p. 19-20



responsibility of some Party organizations
about the recovery of appropriated assets
in criminal cases of corruption and
economics is still limited; mechanisms,
policies, and laws in asset recovery are
still inadequate; the capacity and qualities
of some officers working in civil judgment
enforcement do not meet the requirements
and tasks; the coordination between
functional agencies and enforcement
agencies is sometimes not tight and not
very effective, international cooperation
in asset recovery in corruption cases
transferred abroad remains difficult and
problematic; the rate of asset recovery
in corruption cases is still low..””™""*"
These are the directions for research related
to the issue of asset recovery in corruption
cases. From the above directions, in the
coming time, research related to the issue
of asset recovery in corruption cases
should focus on the following issues:

-Researchonassetrecovery policy in
corruption cases, in which it is necessary to
clarify the current status of asset recovery
policy in corruption cases, inadequacies in
asset recovery policies, and their impact
on asset recovery effectiveness. From
there, propose amendments to the asset
recovery policy.

- Research laws governing asset
recovery in corruption cases analyze
limitations and inadequacies in legal
provisions on asset recovery and the
effects of limitations and inadequacies.
It affects the effectiveness of asset
recovery in corruption cases. From there,
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it is proposed to amend asset recovery
regulations to improve these regulations’
regulatory significance.

- Research the asset recovery
mechanism and the limitations,
inadequacies, and weaknesses in the
asset recovery mechanism in corruption
cases, thereby recommending solutions to

improve the asset recovery mechanism.

- Research on the practice of asset
recovery in corruption cases, including
clarifying tricks to hide the origin of
assets in corruption cases, limitations,
inadequacies, and  weaknesses in
recovery practices, and the causes of
these limitations, inadequacies, and
deficiencies. From there, propose solutions
to improve the efficiency of asset recovery
in corruption cases, ensuring complete
recovery of assets in corruption cases.

- Comparative research on asset
recovery of countries worldwide,
especially countries with experience fully
recovering assets in corruption cases.
From there, lessons can be drawn from
Vietnam, including legislative experience,
experience in perfecting institutions and
policies, and experience in controlling
and recovering assets in corruption cases.
It is an effective solution to improve the
efficiency of asset recovery in corruption
cases in Vietnam.

V. Conclusion

Preventing and combating
corruption and preventing and combating

corruption crimes is a challenging activity.

me Directive No. 04-CT/TW, dated June 2, 2021, of the Secretariat of the Communist Party of
Vietnam on strengthening the leadership of the Communist Party of Vietnam in the recovery of lost
and misappropriated assets in criminal cases of corruption and economics.
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It requires mobilizing the strength of the
entire political system and the active and
effective participation of every individual
and organization in society. It requires
the state to synchronously and effectively
deploy a system of solutions, including
researching and clarifying criminal
procedure legal policies and the theory of
legal proceedings. Criminal law inhandling
corruption crimes, as well as studying
solutions to improve the effectiveness of
asset recovery in corruption cases, will
provide important, necessary theoretical
foundations and adequate support and
is effective in preventing and combating
corruption and preventing and fighting

corruption crimes.
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Tém tit: Bai viét phan tich lam ré thiee trang nghién civu Iy ludn vé chinh sach phdp
ludt t6 tung hinh s, ly ludn vé thii tuc t6 tung hinh sy trong xu ly cdc toi pham tham nhiing va
van dé thu hoi tai san trong cdc vu dn tham nhiing. Tir d6 goi mé cdc dinh huwdng dé nghién
cteu lam ro chinh sach phap ludt 16 tung hinh sw, lam ro ly lugn vé thii tuc t6 tung hinh sy
trong xit Iy cdc t6i pham tham nhiing va dinh hwéng nghién cieu ndng cao hiéu qua thu hoi
tai san tham nhiing.

Tir khéa: Dinh hwéng nghién cieu, Chinh sdach phép ludt, Té tung hinh sw, Téi pham tham
nhiing, Tai san tham nhiing.

a
99

xtr doc 1ap va chi tuan theo phdp luat”.
Két luan s6 12-KL/TW, ngay 06/4/2022

ciia Bo Chinh tri vé tiép tuc ting cudng

I. Pit vain dé

Nghi quyét s6 27-NQ/TW ngay
09/11/2022 Hoi nghj lan thi 6 Ban Chap ,
hanh Trung wong Pang khoa XIII vé tiép su lanh dao cua Pang doi véi cong tac

tuc x4y dung, hoan thién Nha nudc phap phong, chéng tham nhiing, tiéu cuc da dé

quyén XHCN Viét Nam trong giai doan
mai da chi rd mot trong ba muc ti€u trong
tam 1a “Pay manh cai cach tu phap, bao
dam tinh ddc 1ap cua toa an theo tham

quyén xét xtr, thim phan, hoi thAm xét

* Khoa Luét hoc, Truong Pai hoc Da Lat

ra nhiéu nhiém vu, giai phap, trong d6 ¢
nhiém vu: “... déy manh diéu tra, truy t6,
xét xu, thi hanh an, phat hién, xtr 1y kip
thoi, nghiém minh céc vu vi¢ce, vu an tham

nhiing, ti€u cuc”.* D€ nang cao hiéu qua

* Tiéu muyc 2, Muc III Nghi quyét s§ 27-NQ/TW ngay 09/11/2022 Hoi nghi lan thir 6 Ban Chip hanh
Trung wong Dang khoa XIII vé tiép tuc xay dung, hoan thi¢n Nha nudc phap quyén XHCN Viét Nam
trong giai doan moi.

 Két luan sb 12-KL/TW, ngay 06/4/2022 ctia Bo Chinh tri vé tiép tuc tang cuong su lanh dao cua
Dbang doi voi cong tac phong, chong tham nhiing, ti€u cuc.
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hoat dong ciia cac co quan c6 thim quyén
trong phat hi¢n, diéu tra, truy td, xét xur
va thi hanh an d6i véi céac toi pham tham
nhiing, viéc nghién ctru hoan thién 1y luan
vé xur Iy cac t6i pham tham nhiing c6 vai
trd rat quan trong. Bai viét ndy goi mo
nhitng dinh hudéng nghién ctru hoan thién
Iy luén xur ly céc td1 pham tham nhiing
nham gdp phan nang cao hiéu qua phong,
chéng céc toi pham tham nhiing.

II. Co s6' ly thuyét

Bai viét dua trén cac ly thuyét vé
chinh sach phép luat, chinh sach phap luat
t6 tung hinh sy va Iy thuyét vé t6i pham
trong Luat hinh sy Viét Nam.

2.1. Ly thuyét vé chinh sach phdp
lugt

Ly thuyét vé chinh sach phap luét
git vi tri quan trong trong khoa hoc phéap
1y. Ly thuyét vé chinh sach phép luat bao
dam tinh hudng dich (muc tiéu, tu tudng,
quan diém thé hién trong hé thong phap
luat va trong doi sdng phép 1y), tinh hop 1y
(dugc thira nhan va thuc hién) va tinh phé)
bién (phan &anh nhu cau cua dai bd phéan
nguoi dan trong xa hoi).?

2.2. Ly thuyét vé chinh sdch phdp
ludt té tung hinh sw

Chinh sach phap luét té tung tu phap
1a hoat dong c6 cin ctr khoa hoc, nhat

quan va hé théng cia cac co quan nha
nudc va cua cac thiét ché phi nha nudc
dé xay dung chién lugc va sach luoc phat
trién phap luat t6 tung tu phap, nang cao
hiéu qué cua co ché diéu chinh phap luat
t tung tu phap dé bao dam cac quyén va
tu do ctia cac chu thé phap luat.!

2.3. Ly thuyét vé ti pham

Ly thuyét vé toi pham 13 nén tang 1y
luan co ban trong Luat Hinh sy Vi¢t Nam.
Ly thuyét vé toi pham lam r6 khai niém
toi pham, dac diém cua toi pham, phan
loai tdi pham, phan biét tdi pham vdi cac
vi pham phap luat khac va cac yéu té cau
thanh t6i pham.™

II1. Phwong phap nghién ciru

Céac phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic,
phan tich quy pham phap luat dugc st
dung dé l1am rd thuc trang nghién ciru ly
luan vé chinh sach phép luét t6 tung hinh
su, 1y luan vé thu tuc td tung hinh sy trong
xtr 1y cac t6i pham tham nhiing va van dé
thu hoi tai san trong cic vy an tham nhiing.

Céac phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic
dugc sir dung dé dua ra nhiing dinh hudng
dé nghién ctru 1am rd chinh sach phap luat
tb tung hinh sy, [am ro 1y luan vé thu tuc t6
tung hinh sy trong xur Iy cac toi pham tham
nhiing va dinh hudng nghién ctru nang cao
hiéu qua thu hdi tai san tham nhiing.

$ V& Khanh Vinh (2020), Chinh sach phap luat (Gido trinh sau dai hoc). Nxb. Khoa hoc Xa hdi. tr.

104-126.

V6 Khanh Vinh (2020), Chinh sach phap luat (Gido trinh sau dai hoc). Nxb. Khoa hoc Xa hoi. tr.

439.

™ Trudng Pai hoc Luat Ha Noi (2019), Gido trinh Luét Hinh su Viét Nam, Phan chung. Nxb. Coéng
an nhan dan, tr.49-158; Nguyén Ngoc Hoa (2013), Toi pham va cau thanh t6i pham. Nxb. Cong an

nhan dan, tr. 11-110.



IV. Két qua va thao luin

4.1. Dinh hwong nghién cuu ly
Iudn vé xir ly cdc tgi pham tham nhiing

Thi tuc t6 tung hinh sy (TTHS) c6
vai tro dac biét quan trong trong xu ly cac
toi pham tham nhiing vi né anh hudng
tryc tiép dén cac quyén co ban cua nhiing
ngudi tham gia t§ tung, nht 1a ngudi bi
giit trong truong hop khan cap, ngudi bi
bét, ngudi bi tam gitr, bi can, bi cdo. Vi
vay nghién cuu thu tuc tb tung hinh su
trong cac vu an hinh sy noéi chung, vu an
vé tham nhiing néi riéng luén nhan duoc
su quan tam cua cac nha khoa hoc. Trong
bbi canh tiép tuc ddy manh phong, chong
tham nhiing va day manh cai cach tu phap,
nhitng nghién ctru vé thii tuc td tung hinh
su trong cac vu an vé tham nhiing can tap
trung cac hudng nghién ctru sau:

- Dinh huong nghién curu cdac chinh
sdch phdp ludt t6 tung hinh sw vé phong,
chéng toi pham tham nhiing.

Chinh sach phép luét té tung tu phap
la hoat dong c6 can ctir khoa hoc, nhét
quan va hé théng ciia cac co quan nha
nudc va cua cac thiét ché phi nha nude
dé xay dung chién lugc va sach lugc phat
trién phap luat t6 tung tu phap, nang cao
hiéu qua cta co ché diéu chinh phap luét
t6 tung tu phap dé bao dam cac quyén va
tu do ctia cac chu thé phap luat.

Nghién ctru lam rd cac chinh sach
phap luat TTHS vé phong, chong cac t6i
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pham tham nhiing s& gbp phan quan trong
trong viéc nang cao chét luong, hiéu qua
giai quyét cac vu an vé tham nhiing. Day
l1a mot huéng nghién ciru khong dé, vi
vay co kha it cac cong trinh nghién ctru
vé chinh sach phéap luat TTHS va gan nhu
chua c¢6 nghién cu vé chinh sach phéap
luat TTHS vé phong, chéng toi pham
tham nhiing. Thoi gian qua maéi chi c6 bai
viét cua tac gia Huynh Thi Kim Anh cé
ndi dung “Ban vé khdi niém “Chinh sdach
phap luat 16 tung hinh su dsi véi nguoi
duwdi 18 tuéi pham toi” dang trén Tap chi
Cong Thuong# va bai viét “Cdc yéu té
danh hwong dén chinh sach phdp ludt té
tung hinh sw Viét Nam hién nay dsi véi
nguwoi pham téi dwdi 18 tuéi” dang trén
Tap chi Cong Thuong.*®® Tuy nhién, cac
bai viét nay khong nghién ctru vé chinh
sach phap luat TTHS vé phong, chong
t6i pham tham nhiing. Diéu nay cho thiy
nhitng nghién ciru vé chinh sach phap luat
TTHS con rat khiém ton. Giai doan t&i
can phai ddy manh nghién ctru vé chinh
sach phap luat TTHS noi chung va chinh
sach phap luat TTHS vé phong, chong toi
pham tham nhiing néi riéng nham hd tro
tich cuc cho cong cudc phong, chdng toi
pham tham nhting.

- Dinh hwéng nghién ciru vé cdc
nguyén tic co ban cia té tung hinh su,
nhat la nhitng nguyén tic méi duoe bo
sung trong B¢ ludt 16 tung hinh sy nam
2015, sira doi nam 2021.

7'V Khanh Vinh (2020), Chinh sach phap luit (Gido trinh sau dai hoc). Nxb. Khoa hoc Xa hoi. tr.

439.

# Huynh Thi Kim Anh, Ban vé khai niém “Chinh sdch phdp ludt t6 tung hinh sw doi véi nguoi duéi
18 tuoéi pham t4i”, Tap chi Cong Thuong, s6 9/2020, tr.48-53.

$ Huynh Thi Kim Anh, “Cac yéu t6 anh huong dén chinh sach phap luét t6 tung hinh sy Viét Nam
hién nay doi véi ngudi pham toi dudi 18 tudi” Tap chi Cong Thuong, s6 10/2022, tr.08-12.
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Céac nguyén tic co ban cia TTHS
la co s& quan trong trong viéc bao dam
quyén con ngudi, quyén va loi ich hop
phép cua ca nhan, phap nhan thuong mai
pham tdi. Do do6, nghién cttu cac nguyén
tic co ban ciia TTHS cin tip trung lam
r5 1y ludn cla cac nguyén tic nay, nhu y
nghia, vai tro, ndi dung va su thé hién cua
cac nguyén tic nay trong cac quy dinh
ctia phap luat TTHS, dong thoi danh gia
thuc tién 4p dung cac nguyén tic nay dé
lam co s& hoan thién phap luat TTHS va
kién nghi cac giai phap bao dam ap dung
ding phap luat TTHS. Thoi gian qua chi
c6 mt so rét it bai viét ban vé cac nguyén
tic cua to tung hinh sy nhu bai viét “Ban
Vé cde nguyén tdc cua té tung hinh si” cia
hai tic gia Pao Tri uc va Nguyén Manh
Hung dang trén Tap chi Nha nude va Phap
luat™; Bai viét “Bdo dam quyén bat kha
xdm pham vé than thé cia cong dan theo
Ludt T6 tung hinh sy Viét Nam” cua tac
gid Poan Ngoc Tai dang trén Tap chi Gido
duc va Xa hoi™". Da s6 cac bai viét vé cac
nguyén tic cia TTHS chi tap trung ban vé

nguyén tic suy doan vo toi. Vi du bai viét
“Nham dam bdo nguyén tic suy dodn vé
16i, cong bang, cong khai khi tranh tung
tai toa an” cia Ha Thi Khuyén dang trén
Tap chi Lut su Viét Nam™'; bai viét “Bdo
dam quyén dwoc suy dodn v t9i cua bi
cdo trong giai dogn xét xu” cua Hoang
Dinh Diing dang trén Tap chi Kiém sat*;
bai viét “Nguyén tdac suy dodn vé tgi trong
phap lugt Lién Bang Nga: lich su, hién
trang va nhirng van dé thuc tién dat ra”
cua Gorsky Vadim Vadimovich; Gorsky
Maxim Vadimovich va Mai Vin Thing
dang trén Tap chi Nha nudc va phap
luatsst; bai viét “Dam bao nguyén tic suy
doén vo to1 khi ludt su tham gia bao chira
trong giai doan xét xir so thim vu 4n hinh
su - Thuc tién va kién nghi” ciia Nguyén
Thanh Mai va Vii Thi Huong dang trén
Tap chi Nghé 1uat™"; bai viét “Thuc tién
bao dam nguyén tac suy dodn vo ti trong
giai dogn xét xir so tham vu dn hinh sw
tir géc nhin cia kiém sat vién” cia Mai
Pic Bién va Quéach Pinh Lyc ding trén
Tap chi Nghé luat™*, bai viét “Nguyén tdc

" Pao Tri uc va Nguyén Manh Hing, Ban vé cdc nguyén tdc ciia té tung hinh si, Tap chi Nha nudc

& phap luat, s6 2/2011, tr.51-60.

sk

Poan Ngoc Tai, Bao dam quyén bat kha xdm pham vé than thé cua cong dan theo Luat T tung
hinh sy Viét Nam, Tap chi Gido dyc va Xa hdi, s6 131/2022, tr.111-116.

" Ha Thi Khuyén, Nhim dam bao nguyén tic suy doan vo toi, cong bang, cong khai khi tranh tung
tai toa an, Luat su Viét Nam, s 4/2022, tr.13-16.

#1 Hoang Pinh Diing, Bao dam quyén dugc suy doan vo toi cia bi cdo trong giai doan xét xt, Tap
chi Kiém sat, so 13/2021, tr.28-33.

¢ Gorsky Vadim Vadimovich; Gorsky Maxim Vadimovich, Mai Vian Théng, Nguyén tic suy doan vo
toi trong phap luat Lién Bang Nga: lich sir, hién trang va nhitng van dé thuc tién dit ra, Tap chi Nha
nudce va phap luat, s6 2/2021, tr.79-84.

" Nguyén Thanh Mai, Vi Thi Hrong, Pam béo nguyén tic suy doan vo i khi luat su tham gia bao
chita trong giai doan xét xtr so tham vu an hinh su - Thuc tién va kién nghi, Tap chi Nghé luat, s
10/2020, tr.48-55.

ootk

Mai Pic Bién, Quach Dinh Lyc, Thyc tién bao dam nguyén tic suy doan vo tdi trong giai doan
x€ét xtr so tham vy an hinh sy tir géc nhin cua kiém sat vién, Tap chi Nghé luat, s6 9/2020, tr.42-47.



suy dodn vo téi va moi quan hé véi mét sé
nguyén tic co ban ciia té tung hinh sy’ clia
Hoang Van Hanh déang trén Tap chi Nhan
luc khoa hoc xa hoif'''; bai viét “Nguyén
tic suy dodn vo tdi va quyén dwoc im ling
trong 16 tung hinh su - Mot $6 van dé dat
ra” cta Trinh Tuén Anh, dang trén Tap chi
Phép luat va Thyc tién#; bai viét “Quy
dinh vé bao dam thuc hién nguyén tic Suy
doan vo toi trong Bo luat T 6 tung hinh su
ndm 2015 1’1a Hoéng Vén Hanh déng
bai Vlet “Mot s6 han ché ciia Bo luat To
tung hinh sw nam 2015 anh hieong dén
nguyén tac suy dodn vé téi” ciia Hoang
Thi Huyén Trang dang trén Tap chi Cong
Thuong™; bai viét “Mot sé van de ve
hoat dong chung minh cua ludt sw trong
16 tung hinh su va moi quan hé voi churc
nang bao chita” cia Nguyén Vin Minh
dang trén Tap chi Khoa hoc xa hoi TP Ho
Chi Minh™"*"; bai viét “Ban vé mién trdach
nhiém hinh sw theo ludt hinh sw Viét Nam
trén nén tang cia nguyén tac suy dodn vo
toi” cua Hoang Thi Tu¢ Phuong dang trén
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Tap chi Khoa hoc phap 1y''; bai viét
“Suy dodn vo tgi va kién nghi hoan thién
quy dinh ciia phdp ludt vé nguyén tic suy
doan vo toi” cua Hoang Hung Hai dang
trén Tap chi Nghién ctru 1ap phap*##; bai
viét “Quyén duogc suy doan vo tdi theo
hién phap va vin dé bao dam thyc thi ¢
Viét Nam hién nay Tran Thai Duong ding

Thuec trang trén cho thdy, da s cac
bai viét trong giai doan vira qua chi tap
trung nghién ciru vé nguyén tic suy doan
vO toi ma chua nghién ciru cac nguyén
tac khac cua TTHS. Nghién ctru vé cac
nguyén tac co ban ctia TTHS ciing can tap
trung nghién ctru nhitg nguyén tic moi
bd sung trong BLTTHS ndm 2015, sira
d6i nam 2021, cling nhu cac nguyén tic
rat it dugc nghién ciru thoi gian qua, nhu
nguyén tic khong ai bi két 4n hai lan vi
mot toi pham (Diéu 14 BLTTHS); nguyén
tic xac dinh sy that cua vu an (Diéu 14
BLTTHS), nguyén tic biao dam quyén bao
chita cua nguoi bi budc t0i, bao vé quyén

i1t Hoang Van Hanh, Nguyén tic suy dodn v toi va mdi quan hé véi mot s nguyén tic co ban cua
to tung hinh sy, Tap chi Nhan luc khoa hoc xa hdi, s6 07/2020, tr.33 —41.

1 Trinh Tudn Anh, Nguyén tic suy doan vo t6i va quyén duoc im ling trong t tung hinh sy - Mot
s6 van dé dat ra, Tap chi Phap luat va Thyc tién, s6 38/2019, tr. 8-15.

% Hoang Vian Hanh, Quy dinh vé bao dam thuc hién nguyén tic suy doan vo toi trong Bo luat TS
tung hinh sy nam 2015, Tap chi Dan chu va Phap luat, s6 5/2020, tr.48-54.

M7 Hoang Thi Huyén Trang, Mot s6 han ché cua B luat TS tung hinh sy nam 2015 anh huong dén
nguyén tdc suy dodn vo toi, Tap chi Cong Thuong, s6 13/2018, tr.66-69.

Hokokokok

Nguyen Vin Minh, M6t s6 van dé vé hoat dong ching minh cua luat su trong té tung hinh sy

va mdi quan hé véi chirc ning bao chita, Tap chi Khoa hoc xd hoi TP H6 Chi Minh, 1/2018, tr.1-11.

i1 Hoang Thi Tué Phuong, Ban vé mién trach nhiém hinh sy theo luat hinh sy Viét Nam trén nén
tang ctia nguyén tac suy doan vo toi, Tao chi Khoa hoc phap ly, 04/2018, tr.47-54.

11 Hoang Hung Hai, Suy doan vo t0i va kién nghi hoan thién quy dinh ctia phap luat vé nguyén tic
suy doan vo t6i, Nghién ctru 1ap phap, s6 23/2018, tr.11-15.

$$8% Tran Thai Dwong, Quyén dugc suy doan vo toi theo hién phép va vin dé bao dam thuc thi & Viét

Nam hién nay, Luat hoc, s6 3/2017, tr.3-17.
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va loi ich hop phap cua bi hai, duong su
(Piéu 16 BLTTHS), nguyén tic tudn thu
phap luat trong hoat dong diéu tra (Diéu
19 BLTTHS); nguyén tac tranh tung trong
xét xir dugc dam bao (Diéu 26 BLTTHS)...

- Dinh hudéng nghién ctru nang cao
hiéu qua hoat dong diéu tra, truy td, xét xir
cac vu an tham nhiing.

Pinh hudng nghién ciru tiép theo 1a
nghién ctru nang cao hi¢u qua hoat dong
diéu tra, truy td, xét x1r cac vu 4n pham tdi
tham nhting.

+ DPinh hudéng nghién ctru nang cao
hiéu qua hoat dong phat hién, diéu tra cac
vu an pham t6i tham nhiing.

Céc t01 pham tham nhiing 1a céc t0i
pham do ngudi co chic vu, quyén han
thue hién. Dy 1a cac chu thé c6 trinh do
hoc vén, trinh do chuyén mon cao, co
quyén luc va rat hiéu biét phap luat. Bén
canh d6, ho lai c¢6 cac mbi quan hé rat
rong, hanh vi pham t0i thuong lién quan
dén nhiéu nguoi ¢ chic, quyén, nén da
sb cac hanh vi pham tdi dugc chuén bi rat
ky cang, phuong phap, thu doan thuc hién
t61 pham rat tinh vi, xdo quyét, kho phat
hién. Déy 1a chua ké dén cac dang hanh
vi toi pham tham nhiing c6 t6 chirc, xuyén
qudc gia, mot s6 hanh vi pham toi tham
nhiing dugc thyc hién bén ngoai lanh thd
Viét Nam. Uy ban Tu phap ctia Qudc hoi
danh gia: “Két qud phdt hién, xir Iy tham

nhiing “chwa phan anh dung thuc trang
tinh hinh tham nhiing. Viéc phat hién tham
nhiing thong qua céng tac tw kiém tra nji
bé, kiém tra ciia cdp trén déi véi cdp duwdi
la khdu yéu ton tai nhiéu nam, nhwng van
chira dwoc khdic phuc. Dac biét, van con
déi twong pham t4i tham nhiing bé tron
gdy khé khan cho céng tac diéu tra, xir
ly, gay burc xuc trong dw lugn... Bén canh
dé, van con tinh trang tham nhiing ngay
trong chinh cdc co quan bao vé phap ludt,
co quan tw phap, co quan co chirc nang
chéng tham nhiing ... lam dnh hwéng
truec tiép dén hiéu qua céng tac dau tranh
phong, chong tham nhiing, lam gidm niém
tin ciia nhan dan doi véi cac co quan bao
vé phap luar” ™M

Thyc trang trén phan nao cho thay
hoat dong diéu tra cac vu an tham nhiing
chua dat chét luong, hi¢u qua mong mudn,
chua dép Gmg yéu ciu cua hoat dong
phong, chdng t6i pham tham nhiing. Thoi
gian vira qua cling da c6 cong trinh nghién
ctru vé van dé nay, nhu bai viét “Mot so
giai phap ndng cao hiéu qua cong tdac phat
hién, diéu tra, xit Iy cdc vu dn tham nhiing
cua luc lwong cong an nhan dan” cua tac
gia Tran Pirc Hién va Vii Thanh Tung;™"**
Bai viét “Kho khan, vieong mdc trong phat
hién, diéu tra cdc tdi pham tham nhiing” Lé
Quang Thang; 1" Bai viét “Nguyén nhdin
thoi gian diéu tra cdc vu dn tham nhiing,
chire vy thuwong kéo dai, phdi trda hé so dé

1 Kim Dung, Uy ban Tu phap danh gia két qua phat hién, xir Iy tham nhiing chwa phan anh dung
thyuc trang, dang ngay 14/9/2020 trén Tap chi Toa an nhan dan dién tir. Nguon: https://tapchitoaan.
vn/uy-ban-tu-phap-danh-gia-ket-qua-phat-hien-xu-ly-tham-nhung-chua-phan-anh-dung-thuc-trang.

sestokloksk

Tran Duc Hién; Vii Thanh Ting, M6t s6 giai phép nang cao hiéu qua cong tac phat hién, diéu tra,

xu 1y cac vu an tham nhiing cia luc luong cong an nhan dan, Tap chi Kiém sat, sb 24/2015, tr.42-47.

#1111t L Quang Thing, Kho khin, vudng méc trong phat hién, diéu tra cac t6i pham tham nhiing, Tap

chi Kiém sat, s6 21/20109, tr.47-49, 52.



diéu tra bé sung nhiéu lan va giai phdp
khdic phuc” cua Lé Hiru NgocH## Tuy
nhién, cac nghién ctru nay méi chi dung &
muc do goi mdé van dé. Vi vay, trong thoi
gian t&i, can phai c6 nhitng nghién ctru &
murc do toan dién va chuyén sau dé 1am rd
nhimng yéu t6 co tic dong dén hoat dong
phat hién, diéu tra cac vy an tham nhiing
(bao gdm tir quy dinh ctia phap luat, dén
giai thich phéap luat, nhan thic phap luat,
ning luc cua chi thé ap dung phéap lut,
co ché phdi hop trong 4p dung phap luat
va cac yéu t6 khac), nhitng kho khan, han
ché, vuéng mic, yéu kém trong phat hién,
diéu tra cac vu 4n tham nhiing va nguyén
nhan; danh gia chét luong hoat dong diéu
tra cac vu an tham nhiing, tr d6 dua ra cac
giai phap toan dién dé khic phuc cac han
ché, yéu kém, nang cao chat luong, hiéu
qua hoat dong phat hién, diéu tra cac vu 4n
tham nhiing, tir 46 gop phan nang cao hiéu
qua phong, chdng t6i pham tham nhiing.
Nhirng nghién ctru nén tap trung vao cac
dinh hudng:

* Nghién cuou lam rd cac dac thu
trong phat hién, khai td, diéu tra cac vu an
tham nhiing, trong d6 phan tich sau vé cac
kho6 khin, han ché, vudng méc, yéu kém
va nguyén nhan (bao gdm ca nguyén nhan
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chu quan va nguyén nhan khach quan)

* Nghién ctu kién nghi cac giai
phap nang cao chét luong, hiéu qua hoat
dong phat hién, khai to, diéu tra cac vu an
tham nhting.

+ Dinh hudng nghién ctru nang cao
chét lugng, hiéu qua thuc hanh quyén cong
t6 va kiém sat hoat dong tu phap trong xir
1y cac vu an tham nhiing.

Nghién ctru vé thyc hanh quyén
cong t6 va kiém sat hoat dong tu phap
trong xu 1y cac vu an tham nhiing 1a mdt
huéng nghién ciru di duoc kha nhiéu
cong trinh nghién ctru, nhu bai viét “Ndng
cao hiéu qua cong tdc thire hanh quyén
cong t6 va kiém sat diéu tra cdc vu dn
viét “Kinh nghiém xét héi cia kiém sdt
vién tai phién toa phiic tham vu dn tham
nhiing” cia Hoang Minh Thanh™; Bai
viét “Ndng cao chat lirong, hiéu qua cong
tac thiee hanh quyén cong t6, kiém sdt diéu
tra, kiém sdt xét xir cdc vu dn tham nhiing”
ctia Duong Vian Phung™*****; Bai viét “Mot
$6 vdn dé co ban dé dam bao chat heong
thuee hanh quyén cong té ciia kiém sat vién
trong giai doan diéu tra cdc vu dn tham
nhiing” Hoang Thé Thanh'i1; Bai viét
“Kinh nghiém nghién ciru ho so, tranh

1 Lg Hiru Ngoc, Nguyén nhan thoi gian diéu tra cac vu 4n tham nhiing, chirc vu thuong kéo dai,
phai tra ho so dé dicu tra bo sung nhicu lan va giai phap khac phuc, Tap chi Kiém sat, s6.2/2018,
tr.31-34

$$88%8 T aj Son Tung, Nang cao hiéu qua cong tac thuc hanh quyén cong t6 va kiém sat diéu tra cac vu
an tham nhiing, Tap chi Ngh¢ luat, s6 3/2021, tr.49-52.

"% Hoang Minh Thanh, Kinh nghiém xét hoi cua kiém sat vién tai phién toa phiic tham vy n tham
nhiing, Tap chi Kiém sat, s6 19/2019, tr.11-15.

skt ke ke

Duong Vin Phung, Nang cao chit lugng, hidu qua cong tac thuc hanh quyén cong td, kiém sat
dicu tra, kiém sat xét xur cac vu an tham nhiing, Tap chi Kiém sat, 24/2015, tr.12-18.

Tt Hoang Thé Thanh, Mot sb van dé co ban dé dam bao chat lwong thuc hanh quyén cong té cua
kiém sat vién trong giai doan diéu tra cac vu an tham nhiing, Tap chi Kiém sat, 16/2015, tr.52-57.
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tung tai phién toa déi véi cac vu dan tham
nhiing” cia Nguyén Ngoc Tuyéniiii,
Nghién ctru cac bai viét nay cho thiy, cac
tac gia dd c6 ging chi ra nhitng han ché
trong thuc hién chirc nang kiém sat hoat
dong tu phap va thuc hanh quyén cong to
cua Vién kiém sat d6i véi cdc vu an tham
nhiing, tir d6 kién nghi cac giai phap nang
cao hiéu qua hoat dong thuc hanh quyén
cong to va kiém sat hoat dong tu phap
d6i v6i cac vu an tham nhiing. Tuy nhién,
trong khuon khdé mot bai viét khoa hoc,
nhiing phan tich vé cac han ché, kho khan,
vuéng mic va nguyén nhan con chua su,
chua mang tinh h¢ théng, toan dién, nén
chua co diy du cac co so vé ca Iy luan va
thuc tién dé kién nghi cac giai phap thuc
su hiru hiéu dé nang cao chét luong, hi¢u
qua hoat dong thyc hanh quyén cong té va
kiém sat hoat dong tu phap trong cac vu
4n tham nhiing. Vi vay, thoi gian t6i, van
can tiép tuc nghién ciru sdu hon, toan dién
hon theo hudng:

* Nghién ctru lam ro dac thu trong
thuc hanh quyén cong té va kiém sat hoat
dong tu phéap trong cac vu an pham toi
tham nhiing, trong d6 phan tich lam rd
nhitng han ché, yéu kém va nguyén nhan
ctia nhitng han ché yéu kém (bao gém ca
céc nguyén nhan khach quan (nhu han ché
trong quy dinh cua phap luat, trong giai
thich phap luét, trong diéu kién co s& vat
chat...), ca nguyén nhan chii quan (xuét

phat tir ning lyc nhan thic, k§ ning nghé
nghiép cua Kiém sat vién ...).

* Nghién ctru kién nghi cac giai
phap toan dién, thiét thuc va hiru hiéu
nham nang cao chat lugng, hi€u qua hoat
dong thuc hanh quyén cong t6 va kiém
sat hoat dong tu phap d6i véi cac vu an
tham nhiing.

+ Dinh hudéng nghién ctru nang cao
chat lwong, hiéu qua hoat dong xét xir cac
toi pham tham nhiing

Lién quan dén hoat dong xét xir cac
vu an tham nhiing, thoi gian qua cling c6
mot s6 bai viét khoa hoc, nhu bai viét
“Nhitng giai phap d6i méi nham ndng
cao chdt lwong cong tdc xét xir cdc vu dn
tham nhiing lon o nudc ta hién nay” cua
Nguyén Hoa Binh®$$$8%; Bai viét “Quan
hé phéi hop giita cdc co quan tién hanh
16 tung tinh Ninh Binh trong qud trinh
gidi quyét cdc vu dn tham nhiing” ctia Lé
Ngoc Hong!™™, Nhitng nghién ctru nay
dd dwa ra mot sd giai phap nhim néng
cao chit luong cong tic xét xir cac vu
an tham nhiing. Tuy nhién, trong khuén
kho mot bai tap chi, nhitng nghién ciru
nay van chua lam rd dugc nhirng dic thu,
nhitng han ché, khé khin, vuéng mac,
yéu kém trong hoat dong xét xir cac vu
an tham nhiing va nguyén nhan, tr d6 c6
duoc cac giai phap toan dién, hiru hiéu dé
nang cao chit lugng, hiéu qua hoat dong
x€t xur cac vu an tham nhiing. Vi vay, thoi

1 Nguyén Ngoc Tuyén, Kinh nghiém nghién ctru ho so, tranh tung tai phién toa d6i voi cac vu 4n

tham nhiing, Tap chi Kiém sat, s6 10/2016, tr.7-10.

$$8588¢ Nguyén Hoa Binh, Nhiing giai phap d6i mdi nham nang cao chit lugng cong tac xét xir cac vu
an tham nhiing 16n ¢ nudc ta hién nay, Tap chi Cong san, s6 916/2019, tr. 15-21.

1M Lé Ngoc Hong, Quan hé phdi hop gitra céc co quan tién hanh t6 tung tinh Ninh Binh trong qua
trinh giai quyét cac vu an tham nhiing, Tap chi Kiém sat, s6 24/2015, tr.53-57.



gian t6i, van can c6 nhitng nghién ctu
mang tinh toan di¢n, chuyén sau hon nira
theo hudng:

* Nghién ctru, phan tich lam rd duoc
nhitng dic thu, nhitng han ché, kho khan,
vudng mic, yéu kém trong hoat dong xét
XU cac vu an tham nhiing va nguyén nhan
cua nhitng han ché, kho khan, vuong mic,
yéu kém nay.

* Nghién ctru kién nghi duoc cac
giai phap hitu hiéu dé nang cao chét
lugng, hiéu qua hoat dong xét xur cac vu
an tham nhiing.

- Pinh huéng nghién ctu thu tuc
tb tung hinh sy trong cac vu an vé tham
nhiing dudi goc do so sanh.

Thoi gian vira qua da co nhiéu nghién
ctru vé kinh nghiém ciia nudc ngoai trong
phong, chéng tham nhiing. Tuy nhién,
chua c6 nhitng nghién ciru vé kinh nghiém
cua nudc ngoai hodc nghién curu so sanh
vé thu tuc td tung hinh su trong cac vu
an vé tham nhiing. Nhiing nghién ciru
nay s& cho thiy nhitng kinh nghiém quy
bau cia cac qudc gia trén thé gidi trong
giai quyét cac vu an tham nhiing, tir kinh
nghiém trong 1ap phép t6 tung hinh su,
dén kinh nghiém trong 4p dung phép luat
tb tung hinh sy dé xu Iy cac vu an tham
nhiing. Nhing kinh nghiém tir cac qubc
gia ndy, nhat 1a cac qudc gia thanh cong
trong phong, chong toi pham tham nhiing
nhu Pan Mach (Denmark), Phian Lan
(Finland), New Zealand, Singapore, Thuy

sk ko ok
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Pién (Sweden), Thuy Si (Switzerland),
Pic (Germany), Vwong qubc Anh
(United Kingdom), Hong Kong, Austria,
Australia... s€ 12 nhling tai liéu hitu ich
trong stra doi, hoan thién phap luat ciing
nhu trong ap dung phép luat dé giai quyét
cac vu an tham nhiing ¢ nudc ta. Day la
mot hudng nghién ciru khong thé thiéu va
rit phong phu, da dang, vi trén thé gidi
da c6 rat nhiéu qudc gia thanh cong trong
cong cudc phong, chdng cac t6i pham
tham nhting.

4.2. Dinh huong nghién ciru ndng
cao hig¢u qud thu hoi tai san tham nhiing

Van dé thu hoi tai san tham nhiing 1a
mot trong nhitng vin dé quan trong trong
phong, chdng t6i pham tham nhiing. Thu
hoi triét dé tai san tham nhiing khong chi
¢ ¥ nghia trong viéc khic phuc céc thiét
hai do cac HVPT gay ra ma con c6 y nghia
rat 16n trong viéc ran de, phong ngira toi
pham tham nhiing, gop phan loai bo tu
tudng “hy sinh doi bé, cing cé doi con”
dang thinh hanh & mét s6 quan chire.”™******
Vi véy, nghién ciru dé kién nghi cac giai
phap nang cao hiéu qua thu hoi tai san tham
nhiing 13 van dé hét sirc cap thiét dang dat
ra. Thoi gian qua, di c6 mot s6 cong trinh
nghién ctru lién quan dén van d& thu hoi
tai san tham nhiing, nhu bai viét “Kinh
nghiém vé thu hoi tdi san bi chiém doat,
that thodt trong cdc vu én tham nhiing ciia
Trung Quoc” ctua Bui Vin Hung va Tran
Vin Cong 11111 bai viét “Ban vé viéc ké
bién tai san thugc so hitu chung trong cac

Thu Héng, Ping dé “hy sinh doi bd cing c¢b doi con”, dang ngay 17/9/2014 trén Béo dién tir

Pang Cong san Viét Nam. Nguon: https://dangcongsan.vn/tieu-diem/dung-de-hy-sinh-doi-bo-cung-

co-doi-con-267739.html.

I Bui Van Hung; Tran Vin Cong, Kinh nghiém vé thu hdi tai san bi chiém doat, that thoat trong
cac vu an tham nhiing ctia Trung Quoc, Tap chi Kiém sat, so 23/2019, tr.46-58.
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vu dn vé tham nhiing, kinh t&” ciia Nguyén
Nong##HH; bai viét “Hoan thién cdc quy
dinh cia phdp ludt lién quan dén céng
tac thu hoi tai san trong cdc vu dn tham
nhiing, kinh t&” ctia Tran Van Diing®$$$sss;
bai viét “Mot s6 két qua va gidi phdp ning
cao hiéu qua thu hoi tai san bi that thodt,
chiém doat trong cdc vu dn tham nhiing”
ctia Tang Ngoc Tuan™M7". Nhitng nghién
clru nay ciing dd budc dau chi ra nhiing
kho khin, vuéng mic trong viée thu hoi
tai san bi that thoat, chiém doat trong cac
vu an tham nhiing va kién nghi mot sb
giai phap, nhu hoan thién thé ché, quy
dinh cua phap luat phong, chong tham
nhiling, nang cao nang lyc, nghi¢p vu va
ban linh chinh tri cho can bg, Diéu tra
vién, Kiém sat vién, Thim phan, Chép
hanh vién thi hanh an; Tang cuong phdi
hop véi cac co quan chirc nang dé khic
phuc nhiing bat cdp trong hoat dong

ek sk ok sk ok

giam dinh tu phap ... Tuy nhién,
trong khuon khd cac bai viét khoa hoc
nén cac nghién ciru nay van con chua
sau, m&1 mang tinh goi mo vi vay gia tri
khoa hoc va thuc tién chua cao.

Panh gia vé tinh hinh thu hdi tai san
trong cac vu an tham nhiing, Chi thi s6 04-
CT/TW cta Ban chip hanh Trung wong
Dang Cong san Viét Nam da chi rd “nhan

thirc va trach nhiém ctua mot sb cap uy, to
chtic déang vé cong tac thu hoi tai san bi
that thoat, chiém doat trong cac vu an hinh
su vé tham nhiing, kinh t& van con han
ché. Co ché, chinh sach, phap luat trong
cong tac nay con bat cap. Nang luc, phdm
chit ctia mot bd phan can b lam cong tac
thi hanh an dan sy chua déap tmg yéu cau,
nhiém vu; su phdi hop giita cac co quan
chure nang va co quan thi hanh an c¢o luc,
c6 viéc chua chat ché, hiéu qua chua cao;
hop tac qudc té trong thu hoi tai san tham
nhiing bi tdu tan ra nudc ngoai con kho
khan, vudng méc; ti 1& thu hoi tai san bi
that thoat, chiém doat con thép...”. fifitti
bay chinh 1a nhiing goi m¢ dinh hudng
cho cac nghién ctru lién quan dén véan dé
thu hoi tai san tham nhiing. Tir nhimng dinh
huéng trén cho thdy, thoi gian téi, cac
nghién ctru lién quan dén van dé thu hoi
tai san tham nhiing cin tip trung vao cc
van dé:

- Nghién ctru vé chinh sach thu hoi
tai san tham nhiing, trong d6 can lam rd
thyuc trang chinh sach thu hdi tai san tham
nhiing, nhitng bat cap trong cac chinh sach
nay va anh huéng ciia né dén hiéu qua thu
hoi tai san. Tir d6 kién nghi cac sira d6i vé
chinh sach thu hoi tai san.

HiHE Nguy@n Nong Ban vé viée ké bién tai san thudc sé hiru chung trong cac vu an vé tham nhiing,
kinh t€, Tap chi Kiém sat, s6 18/2021, tr.47-50.

§8588888 Tran Vin Diing, Hoan thién cac quy dinh cta phéap luét lién quan dén cong tac thu
hoi tai san trong cac vu an tham nhiing, kinh té, Tap chi Nghién ctru 1ap phap, s6 05/2021, tr.8 — 17.
99999 Tang Ngoc Tudn, Mot s6 két qua va giai phap nang cao hi¢u qua thu hoi tai san bi
that thoat, chiém doat trong cac vu an tham nhiing, Tap chi Kiém sat, s6 02/2019, tr.15-20.
Riaalloliol Tang Ngoc Tuin, TLdd, tr. 19, 20.

IAARERRAN] Chi thi s6 04-CT/TW ngay 02/6/2021 ctia Ban Bi thu vé ting cuong sy lanh dao cua
bang doi vdi cong tac thu hoi tai san bi that thoat, chiém doat trong cac vy an hinh sy vé tham nhiing,
kinh t.



- Nghién ciru vé phép luét diéu chinh
van d& thu hoi tai san tham nhiing, chi &
nhitng han ché, bit cap, anh huéng cia nd
dén hiéu qua thu hoi tai san tham nhiing
va kién nghi stra d6i dé nang cao hiéu qua
diéu chinh cta cac vin ban phap luat nay.

- Nghién ciru vé co ché thu hoi tai
san tham nhiing va nhitng han ché, bat cap,
yéu kém trong co ché thu hoi tai san tham
nhiing, tir d6 kién nghi cac giai phap hoan
thién co ché thu hoi tai san tham nhiing.

- Nghién ciru thuc tién thu hoi tai
san trong cac vu an tham nhiing, trong do
1am 13 cac thii doan che dau ngudn gdc tai
san tham nhiing, cic han ché, bat cap, yéu
kém trong thyc tién thu hdi tai san tham
nhiing va nguyén nhan ctia nhitng han ché,
bét cap, yéu kém nay, tir d6 kién nghi cac
giai phap nang cao hiéu qua thu hdi tai san
tham nhiing, bao dam thu hoi triét dé cac
tai san tham nhting.

- Nghién ctru so sanh van dé thu hoi
tai san cua cac qudc gia, nhit 1a cac qudc
gia ¢6 kinh nghiém trong viéc thu hoi
triét dé tai san tham nhiing. Ttr d6 rat ra
cac bai hoc kinh nghiém, tu kinh nghiém
1ap phap, hoan thién thé ché, chinh sach,
dén kinh nghiém kiém soat, thu hoi tai
san tham nhiing nham phuc vu hitu hi¢u
cho cong tac thu hoi tai san tham nhiing
O nudc ta.

V. Két luan

Phong, chéng tham nhiing noi
chung, phong, chdng cac toi pham vé
tham nhiing ndi riéng 13 cudc chién kho
khan, doi hoi phai huy dong sttc manh cua
toan bo hé théng chinh tri, sy tham gia tich
cuc, hiéu qua cia moi ca nhéan, td chuc
trong x4 hoi trén co so trién khai dong bo,
hiéu qua hé thdng cac giai phap, trong do,
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qué trinh nghién ctru nghién ctu lam rd
chinh sach phap luat t6 tung hinh su, lam
r0 1y luan vé thi tuc t6 tung hinh sy trong
xu ly céc to1 pham tham nhiing cling nhu
nghién ctru nang cao hiéu qua thu hoi tai
san tham nhiing s& cung cap nhitng co s&
1y luén quan trong, can thiét, hd tro déc
luc va c6 hi¢u qua cho cong cudc phong,
chéng tham nhiing néi chung va phong,
chbng t6i pham tham nhiing noi riéng.
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