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Abstract: This paper addresses the entanglements difficulties in applying criminal laws

when practically solving cases, such as no guiding regulations available, procrastination in

introducing alternative instructional documents, limitations on the format of instructional

documents, different perceptions about the effectiveness of the instructional documents of

the Penal Code, perceptions about the application of official and legal documents. Thus, this

paper gives a few recommendations to tackle the abovementioned difficulties.
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I. Introduction

Applying laws is a way to enforce
laws, an activity of competent authorities in
particularizing legal norms in each person,
unit, and organization. Applying laws in
solving criminal cases is a jurisdiction
of competent agencies and individuals
in order to particularize criminal legal
norms in the process of solving criminal
cases. In reality, society constantly adapts
to improve, while criminals also change.
Hence, criminal legal norms must also be
edited and added to meet the requirements
of fighting against crimes in reality. The
first Criminal Laws introduced in 1985
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by our country have been edited, added,
and presented multiple times in 1989,
1991, 1992, 1997, 1999, 2009, 2015, and
2017. Multiple instructional documents
for enforcing and implementing Criminal
Laws have been introduced to implement
the provisions of Criminal Laws
effectively. Though much information
has been instructed in instructional
documents of implementation, dispatches
of answering questions in Criminal Laws
in order to solve cases more smoothly,
through current practical applications,
many instructions make law practitioners
more challenging to implement or unable
to enforce Criminal laws. Thus, it is



recommended to continue researching to
propose suitable edits.

I1. Theoretical background

The paper is based on the theories
about provisions in legal socialism and
theories about criminal laws. During
the research process, the article is
based on the legal bases, which are the
provisions of Criminal Laws, Law on
the promulgation of legal documents,
and a number of documents instructing
the implementation of criminal laws,
such as Resolutions of the Council of
Judges of the Supreme People’s Court;
dispatches answering questions during
the implementation of criminal laws by
the Supreme People’s Court, the Supreme
People’s Procuracy, etc., to propose the
improvement for the criminal law in
accordance with the articles’ contents
mentioning.

III. Research methods

The paper is written based on the
theory of State and Laws. In particular, in
the report, the authors used the following
research methods:

3.1. Analytical method

-Analyzing documents is the legal,
instructional, and answering questions
during implementing Criminal Laws
documents. The authors collected legal
and scientific information about the
research problem from those resources.

- Analyzing contents: The analytical
method follows the logical structure of
the research problem’s content, from
indicating the difficulties and problems
in implementing criminal laws in
practice to other inadequacies about legal

29

documents guiding the implementation,
the dispatches about answering questions
in the implementation of current criminal
laws, the author proposes to improve.

3.2. Integrated method

Thearticle uses an integrated method
to connect aspects of the research problem,
from legal provisions, guiding documents,
problem-solving documents, and the
actual application process; by analyzing
a number of current legal provisions, the
author has summarized the shortcomings
and problems in the instructional
documents for the application of criminal
laws; Thereby, suggesting to improve
the law on instructional documents, the
dispatches about answering questions in
the application of criminal law.

IV. Research results

4.1. Shortcomings and problems in
the practical application of criminal laws

4.1.1. Shortcomings and problems
in research contents

Firstly, a number of provisions of
the Criminal Laws so far have not had
legal documents instructing how to apply
the Criminal Laws.

It can be mentioned that the
circumstances aggravating the criminal
liability, such as “criminal of a thug
characteristics” as prescribed at Point
d, Clause 1, Article 52 of the Penal
Code, and the framing details “of a thug
characteristics” as prescribed at Point
I. Clause 1, Article 134 on the crime of
“Intentionally causing injury or causing
harm to the health of others”, specified
at Point n, Clause 1, Article 123 on the
crime of “Murder”, currently there is no
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instructional document to follow. Through
the study of this circumstance, it was
found that Official Letter No. 38/ NCPL,
dated January 6, 1976, of the People’s
Court. The Conclusion at the Conference
summarizing the work of the People’s
Court in 1995 mentioned and explained:
“The concept of thugs is understood as
the actions of those who disregard the
law, always disrupt security order, are
ready to use force and like (or) use force
to intimidate others to submit them, stab,
even kill people for no reason or just for
a minor reason. Their actions include
infringing on the health, life, and honor of
others, fighting and assaulting others for
no reason or for a minor reason, such as
colliding with other bikes or motorbikes
or making mistakes but still blaming
others for hitting or killing them (even
when the victims also have minor faults).
That’s considered hooligan behavior. The
thugs and mercenaries must be seen as
a manifestation of thugs...™. Recently,
the case precedent No. 17/2018/AL
(according to Decision No. 269/QD-CA
dated November 6, 2018 of the Chief
Justice of the Supreme People’s Court)
mentioned the “thugs” in the crime of
murder with accomplices, whereby “just
because of a small conflict in daily life, the
accomplices beat the victim, the criminal
used a machete to slash consecutively
on the head, face, legs, and arms of the
victim...”.

After information being searched
in the Official Letter No. 38/NCPL dated
January 6, 1976, of the People’s Court

and the Conclusion at the Conference
summarizing the work of the People’s
Court in 1995, this document has yet
to be found. The contents of dispatch
are only mentioned in legal scientific
research articles. The problem here is that
because this incident has not been clearly
and officially instructed, the process of
solving the case, the assessment, and the
application of this circumstance depend a
lot on the subjective consciousness of the
proceeding-conducting agency, leading
to inconsistency in the application of the
law. Therefore, the competent authorities
should acknowledge the above content
to guide the promulgation of specific
legal documents to ensure legal basis and
consistency.

Second is the problem of
understanding instructed contents in
applying legal documents and guiding
official dispatches.

Take the circumstance of “first-time
offense and in less serious cases” as an
example, which was specified at Point I,
Clause 1, Article 51 and Article 66 of the
Penal Code guided in Section 4.1, answer
No. 01-2017/GD-SPC April 7,2017, of the
Supreme People’s Court, explained: “A
first offense is a crime that has never been
committed before. If the person commits
in a crime and is convicted before that
but having their criminal records cleared
or have not been convicted, or the time
of criminal prosecution has ended or has
not been convicted, the time of criminal
prosecution has not ended, and is now
prosecuted for the next penal liability at

¥ https://tapchitoaan.vn/bai-viet/phap-luat/ve-tinh-tiet-co-tinh-chat-con-do-trong-cau-thanh-toi-co-y-gay-
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the same time, then it is not considered
a first-time offender”; and Clause 2,
Article 2 of Resolution No. 01/2018/NQ-
CC dated April 24, 2018 of the Judicial
Council of the Supreme People’s Court
instructing the application of articles 66
and 106 of the Penal Code stipulates that:
“ One is considered to commit a crime for
the first time and may be considered if
it is one of the following circumstances:
“a” Has not committed any crime before;
“b” Previously commit a crime but
being exempt from criminal liability;
“c” Previously commit a criminal act but
being educated by the judicial measures
at a reformatory; “d” Has been previously
convicted but is considered to have no
previous convictions”. It is a matter of
the same terminology but having multiple
applicable instructional documents.

The first opinion on this issue
indicates that “between the Official
Dispatch of Answers of the Supreme
People’s Court and Resolution No. 01
of the Council of Judges of the Supreme
People’s Court, there is no agreement on
what constitutes a first-time crime. The
problem is that Resolution No. 01/2018/
NQ-CC was issued after the Official Letter
No. 01/2017/GD - SPC but specifically
applied to the case of conditional early
release from prison, so in the case that the
penalty is decided, are there grounds to
apply it?”*

Second opinion: Clauses 2 and 3,
Article 156 of the Criminal Legal Penal
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Code stipulates that: 2. If legal documents
have different provisions on the same issue,
the document with higher legal effect shall
be applied; 3. In case legal documents
promulgated by the same agency contain
different provisions on the same issue, the
provisions of the later promulgated legal
document shall be applied. According to
this regulation, Resolution No. 01/2018/
NQ-CC will be applied because it is a legal
document, while answer No. 01/2017/GD
- SPC is a document answering questions
of the Supreme People’s Court and issued
before the Resolution, contrary to the
Resolution of the Council of Judges®, so
the answer No. 01/2017 cannot be applied
in this case.

According to the author, Resolution
No. 01/2018/NQ-CC and Official Dispatch
of Answers No. 01/2017/GD - SPC do not
contradict each other when instructing
about the “first-time offense” because
(1) the Penal Code is a legal document
that must be guided and explained by
Promulgation of Legal Documents, which
cannot be replaced by a document that is
not a Promulgation of Legal Documents
such as the official dispatch, when
Resolution 01/2018/NQ-CC is issued,
then this document shall be applied to
settle the case; (2) Point a, Article 2 of
Resolution No. 01/2018/NQ-CC dated
April 24, 2018 stipulates that “no crime
has been committed before” contains the
content “never committed a crime before”;
in other words, the answer No. 01/2017

i https://vienkiemsathaiphong.gov.vn/vks/132/3105/4269/14037/VKSND-Quan--Huyen/Ap-dung-
tinh-tiet-pham-toi-lan-dau---Hieu-nhu-the-nao-cho-dung.aspx truy cap ngay 03/10/2022.
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has clarified the interpretation of Article
2 of the Resolution No. 01/2018/NQ-CC
dated April 24, 2018; (3) considering
the structure of the law, Article 2 of the
Resolution explains by listing cases
considered “first-time offenders”, so even
though having one of the points specified
in the Resolution, that person will be
considered a first-time offender.

For a person who has committed a
crime and is convicted but is considered
to have no criminal record prescribed
in Articles 69 and 107 of the Penal
Code, “they are considered to have no
criminal record, and when considering
the background of these people, they
are not considered criminals when
determining crime, deciding punishment,
but must consider their background
similar to the case of no criminal record,
so applying the circumstances of the first
offense is appropriate. In the case that
the offender has been convicted but his/
her criminal record has been cleared,
the previous criminal convictions must
be taken into consideration, in the case
the criminal record has been cleared, the
previous convictions in the record will be
considered as “bad backgrounds”, so it is
not considered as a first-time offense”.

Therefore, the author agrees with
the second Point of view and at the
same time, amends and supplements
some arguments for the second Point of
view for the following reasons: (1) The
Criminal Legal Penal Code stipulates the

TSPC: Supreme People’s Court

scope of regulation changes is only for
legal documents; (2) Clause 2, Article
156 of this law provides the legal effect
of legal documents, according to which
“in case of legal documents contain
different provisions on the same issue,
the applicable legal document with higher
legal force shall be applied”. When the
legal effect is considered, it should be
done in the order of application in Article
4 of the Criminal Legal Penal Code; (3)
According to the provisions of Clause
3, Article 156 of the Criminal Legal
Penal Code, the subject of adjustment is
Promulgation of Legal Documents, so it
cannot be said that “Answering Official
Dispatch No. 01/2017/GD - SPCT is just
a legal document which explains the law
of the People’s Court of the People’s
Court and issued before the Resolution...
”** because the answers in the form of
a dispatch are not a legal document as
prescribed in Articles 2 and 4 of the
Criminal Legal Penal Code but only a
document exchanging and answering
professional questions.

The mentioned example shows that
the official dispatch is an informal form
of instruction, and the legal value is not
high. On the other hand, many official
documents have differing views on the
same answer; the instructions are not in
accordance with the legal documents,
causing difficulties and confusion for the
procedural authorities when applying the
law. Therefore, it is necessary to affirm
that the official dispatch only has reference

** http://lapphap.vn/Pages/TinTuc/210848/Van-ban-huong-dan-thi-hanh-Bo-luat-Hinh-su-nam-2015.

html truy cdp ngay 3/10/2022.



characteristics and value in applying the
law in solving cases.

4.1.2. Shortcomings and problems
in the form and validity of the document

Firstly, Penal regulations already
have an instructional document, but
it is “procrastinated” in issuing new
replacement documents with specific
guidance, more suitable than the provisions
of the new Penal Code.

It can be seen that in the current
reality, in cases of intentional injury,
murder, etc., the prosecuting agencies
often consider acts such as stabbing in
the chest, slashing the head, hitting the
back of the neck, cutting the neck... as
the act of affecting the “vital area of the
body”. It is decisive in determining the
crime of intentionally causing injury or
murder. Although it has been mentioned
by many documents, such as Chapter
2- Resolution No. 04/HDPTPSPC-NQ
dated November 29, 1986, Section 5-
Resolution No. 01-CC/NQ dated April 19,
1989; Official Dispatch No. 03/LFD dated
October 22, 1987, Official Dispatch No.
140/LFD'" dated December 11, 1998, of
the Supreme People’s Court... but many
provisions in these documents are no
longer consistent with reality. Case No.
17/2018/AL (according to Decision No.
269/QD-CA dated November 6, 2018)
mentions this detail: “When committing a
crime, the practitioner used a machete to
slash continuously at the head, face, legs,
and hands which were important areas on
the victim’s body; the fact that the victim
did not die was not the subjective will of

7. LFD: Legal Penal Code Documents
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the practitioner ...”, however, this case
precedent only aims to clarify the “thugs”
in the crime of murder with accomplices,
not yet focused on clarifying the behavior
of using dangerous weapons to attack a
key area of the body. After consideration,
the guiding documents are still vague
and unclear, not specific to every detail;
some guidelines are no longer consistent
with reality, which makes it difficult for
procedure-conducting agencies to apply
laws, then leads to misjudgment of the
characteristics and degree of danger of the
behavior to society, the consequences of
the behavior in the process of criminalizing
and deciding punishment.

It has been nearly 40 years since the
issuance of the first Guiding Resolution,
and there has yet to be any other alternative
instructional document. Therefore, the
competent authorities need to quickly
amend current legal documents with issue-
specific and more appropriate guidelines
for this content to serve as a basis for
determining crimes and deciding penalties
if offenders commit acts of infringing
upon, causing harm to the health and life
of others in general.

Secondly, “abusing” the issuance
of guiding documents, solving problems
related to the provisions of the Penal Code
in the form of official dispatch.

In fact, central judicial agencies
often issue documents in the form of
official dispatch to answer and deal
with difficulties and problems in the
professional activities of local judicial
agencies; they even issue official



34

documents to instruct the application of
the law, such as Official Letter No. 45/
SPC-PC dated March 30, 2020, guiding
the provisions of point c, clause 1, article
240 of the Penal Code on the crime of
spreading infectious diseases to people
as “other acts of spreading dangerous
diseases to people”, or Answer No.
01/2017/GD-SPC dated April 7, 2017, on
a number of professional issues in Section
4.1 explain the extenuating criminal
liability situation: “The first offense is
a crime that has never been committed
before. Suppose a person has previously
committed a crime and been convicted, but
his or her criminal record has been cleared
or has not been convicted. Still, the time
of conviction for criminal prosecution has
ended, or has not been convicted. In that
case, the time of convictions for criminal
prosecution has not ended, but they are
now being prosecuted for penal liability
in the subsequent offense. He or she is
not considered a first-time offender.”...
In addition to the Court issuing an official
dispatch to instruct the mutual application
of'the law, the Supreme People’s Procuracy
also issued official documents such as
Official Letter No. 5024/VKSTC-V14
dated November 19, 2018, Official
Letter No. 5887/VKSTC-V14 dated
December 5, 2019, Official Letter No.
1557/VKSTC-V1 dated April 20, 2021
... to instruct internal application in the
organization, having valuable reference
for the People’s Procuracy at all levels
when there is a petition. It is clearly seen
that the above documents can be in the
form of administrative documents*, used

to exchange professional information and
solve problems in applying criminal law.
The problem is that many localities still
consider the above official documents
as legal documents with mandatory
characteristics that must be followed in
implementing criminal law.

According to the provisions of
Article 4 of Penal Code Documents in
2015, amended and supplemented in 2020,
official documents are not considered legal
documents. However, Article 2 of Legal
Penal Code Documents has defined legal
Penal Code documents and conditions
to be considered legal Penal Code
documents, so it can be affirmed that the
official document is not a legal document,
not a source of law. Thus, it does not have
mandatory normative characteristics in
applying the law as in the opinion of many
localities.

However, the official dispatch
answering questions, the official letter of
professional guidance, or other documents
such as reports of inter-sectoral meetings
petition documents... still have certain
reference value. Therefore, in settling
criminal cases, depending on each case,
the competent procedure-conducting
agency flexibly applies the official
dispatch to solve it. Compared with the
development and issuance of legal Penal
Code documents guiding the Penal Code,
it is easier to issue official documents
to answer questions, which is like a
“salvation” method in case legal Penal
Code documents have not been issued
in time, such as the Joint Circular of the

¥ MAu 1.5 tai myc II, Phu luc III- Nghi dinh 6 30/2020/ND-CP ngay 05/3/2020 vé cong tac van thu.



central judicial branch, the Circular of the
Chief Justice of the People’s Court, the
Circular of the Procurator of the People’s
Procuracy, the Resolution of the Judicial
Council of the Supreme People’s Court...
to explain and instruct how to implement
the law, but of course, cannot only use
administrative documents for instructions
of the Penal Code or the Resolutions of
the National Assembly.

Third, the issue of the validity of
legal documents in instructing about the
provisions of the Penal Code.

When this issue is discussed, it can
be cited that the first opinion stated that
according to the provisions of article
154 of the Law on Promulgation of
Legal Documents when the 1999 Penal
Code was amended and supplemented
in 2009, it is no longer effective because
it was replaced by the 2015 Penal Code,
amended and supplemented in 2017, the
old documents guiding the implementation
of the old Penal Code are no longer valid,
for example Joint Circular No. 17/2007,
Circular No. Joint Circular No. 08/2015
guiding the application of a number of
provisions in the Drug-related crimes
chapter of the Penal Code was no longer
valid at the same time as 1999 amended
and supplemented Penal Code expired and
being replaced; another opinion stated that:
“The new Penal Code is only amended and
supplemented with a number of provisions
of the old Penal Code, instead of being
abolished or completely replaced, so the
guiding documents of the old Penal Code
concerning the contents are not modified.
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Supplement, annulment, or replacement
will still be effective, so the guiding spirit
in Joint Circular No. 17/2007 and Joint
Circular No. 08/2015 will still be applied
to handle drug-related crimes drugs
prescribed in Chapter XX of the new Penal
Code” %, To solve the mentioned problem,
it is necessary to study the provisions of
Article 154 of the Law on Promulgation
of Legal Documents, whereby a legal
document is invalidated when: “ It is
amended, supplemented, or replaced by
a new legal Penal Code document of the
state issuing the document”, and in Article
426 of the Penal Code 2015 amended and
supplemented in 2017, the provisions on
the enforcement effectiveness of the Penal
Code are appropriate. However, Clause 4,
Article 154 of the Law on Promulgation
of Legal Documents stipulates that: “If
a legal document ceases to be effective,
the detailed legal Penal Code document
regulating its implementation will also no
longer be effective”, in which the phrase
“detailed legal Penal Code document”
needs to be clarified.

In Official Dispatch No. 1140/
BTP-VDCXDPL dated April 16,
2021, it was explained that “detailed
regulatory  documents” are “legal
Penal Code documents specifying the
contents assigned in legal documents
of superior state agencies; the handing
and promulgation of detailed documents
must be specified in the article, clause,
and point of the legal document, clearly
stating the agency to which the detailed
regulation document is issued and the

$% https://vienkiemsathaiphong.gov.vn/vks/132/3105/4272/17816/Kiem-sat-vien-viet/ Vuong-mac-trong-huong
-dan-xu-ly-nguoi-nghien-cho-nguoi-nghien-su-dung-ma-tuy.aspx truy cap ngay 03/10/2022.
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detailed content of the assignment of
regulations (content related to processes,
technical regulations, and others) must be
specific”.

Thus, in order to determine
whether the joint circulars, circulars, and
resolutions guiding the old Penal Code
expire when the Penal Code expires or
not, it is necessary to consider whether
such documents are “detailed regulation
documents” of the Penal Code or not
according to the guidance in Article 11,
Article 154 of the Law on Promulgation
of Legal Documents, Article 38 of Decree
34/2016/ND-CP dated May 14, 2016, in
addition, other cases must be considered
if the validity of a legal document has
expired, such as whether it has been
annulled by a document issued by a
competent state agency, or has expired by
the time limit specified in the document, or
has been amended or replaced by another
document yet? Suppose joint circulars,
circulars, and resolutions guiding the
Penal Code totally meet the conditions
for “detailed regulation documents” of the
Penal Code when the Penal Code expires.
In that case, those Penal Code documents
will also only be effective if the law
provides different regulations.

4.2. Proposals, recommendations
for improvement

4.2.1. Improvement of contents in
documents

Firstly, within the scope of its

functions and tasks, the Supreme People’s
Court needs to accelerate the review of
adjudication practices in order to issue
legal documents guiding the provisions of
the Penal Code in order to promptly tackle
obstacles in the application of criminal
law for many years due to the lack of
adjustment and regulation documents;
coordinate ~ with  the inter-sectoral
judiciary of the Central Committee of
the People’s Procuracy, the Ministry of
Public Security, the Ministry of National
Defense, the Ministry of Justice, the
Ministry of Health.... promulgate a joint
circular guiding the mutual application
of criminal law because many legal
documents announced by the People’s
Court have expired™. Soon, about some
problems in the practical application of
the law mentioned above, we propose to
improve the legal guidance by:

- The detail “criminal of a hooligan
characteristics”/“ofathugcharacteristics”:
is the action of people who are ready to use
force such as stabbing or slashing because
of gratuitous reasons or contradictions,
small reasons, and willing to use force or
any violent tricks to infringe on the health,
life, or honor of others.

- Circumstances of “first-time
crime”: the case that the offender has
“never committed a crime” so far or has
committed a criminal act but is exempt
from penal liability, or has committed a
criminal act but is educated by judicial
measures in reform schools, or has been

" Cong vin s6 1140/BTP-VDCXDPL ngay 16/04/2021 v/v tra 15i phan anh, kién nghi d6i véi Cong
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convicted but considered having no
criminal record, they are all considered as
first-time offenders”. "

Second, it is recommended to
continue to amend and supplement the
Penal Code in the following directions:
(1) for the contents that have been
applied “habitually”, they should be
summarized by the guidance provided in
the appendix of the Penal Code; (2) for
problems that are frequently needed to
be revised or changed, the promulgation
of the Penal Code and the law amending
and supplementing a number of articles
of the Penal Code should be promptly
promulgated together; (3) expanding the
sources of criminal law; (4) regulations
of limiting the number of documents
guiding the application of the law, to
clearly define the content of each type of
legal Penal Code document guiding what
content, to what extent, how effective
it is to be applied, and at the same time
strengthen the examination of criminal
legal documents, documents guiding the
application of criminal law; (5) research
to stipulate that acts of violating legal
policies (including criminal law policies)
are violations of the law, even crimes in the
Penal Code, because of the circumstance
of lobby is very sophisticated, not only
in Law projects, “but mainly in sub-law
documents, such as detailed guidelines
and regulations”.

Activities on  legal  policies
start from planning, researching, and
developing legal Penal Code documents
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to interpreting, guiding the enforcement
and implementation of the law, etc. In the
guiding documents on enforcement and
implementation of the law, the mutual
application of the law is the basis and the
premise for the practical application of the
law following the “spirit” of the legal norm
and its effectiveness. If the development
and issuance of legal documents do
not ensure transparency, practicality,
and effectiveness, there cannot be
appropriate explanations and guidelines
for application; when the implementation
guidelines are not appropriate, the law
cannot be effectively applied. Obviously,
the Code, laws, and documents cannot be
implemented in practice, and then “law is
just law”.

4.2.2. Improving the format and
effectiveness of the document

Firstly, it is suggested to continue
to implement Resolution No. 41/2017/
QHI14# dated June 20, 2017, of the
National Assembly on the review of
documents guiding the implementation of
criminal law, on that basis, “The National
Assembly, The Standing Committee of
the National Assembly need to do more
activities to interpret the provisions of the
newly promulgated judicial laws, to create
unity in the perception and application
of the provisions of the law” ; The
Government, the Supreme People’s Court,
and the Supreme People’s Procuracy
agree to promulgate legal Penal Code
documents guiding unclear problems in
the Penal Code. Research is needed to

1 https://vkshanoi.gov.vn/chitiettintuc?tintuc=16365 truy cap ngay 10/10/2022.
11 Piéu 3 khoan 3- Nghi quyét s 41/2017/QH14 ngay 20/06/2017.
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expand the competence to instruct the
application of criminal law in circulars
and joint circulars for mutual application
of the law.

Second, in promulgating criminal
law guiding documents, the issuing
authority should strictly comply with the
format of documents such as resolutions,
joint resolutions, circulars, joint circulars,
etc. Documents in the form of official
dispatches are still necessary to be
issued because they have the function of
removing and orienting difficulties and
obstacles “immediately” in the process
of applying the law, and at the same time
it is necessary to agree to add notes at
the end of each official dispatch: “This
is a document with the characteristics of
answering professional questions, guiding
the application of the law when there is
a petition, not mandatory, depending on
the characteristics of the case and the
circumstances in the case records, the
localities should apply the law suitable to
the case”. Such regulation is to promote
the capacity of local procedure-conducting
agencies in the process of assessing the
circumstances of the case, on the other
hand, to avoid thinking that “the official
dispatch has normative characteristics
and is obligatory to comply”, avoid that
the “subordinate” trial does not apply the
interpretation of the official dispatch, but
the “superior” applies the interpretation
according to the official document to
cancel the judgment for investigation,
retrial, and invisiblely use the official
dispatch as a legal Penal Code document
guiding the application of the law.

Third, for the awareness issue of the
application of legal documents, the central

inter-sectoral judicial branch should have
guidelines for the practical application of
appropriate documents between the Penal
Code and the Law on Promulgation of
legal documents, between laws, codes
and legal Penal Code documents guiding
the law; In the process of invalidation of
the law, it is necessary to promptly issue
legal Penal Code documents to avoid the
“gaps” in the application of the law.

V. Conclusion

In summary, the current Penal
Code has made significant amendments
and supplements, effectively handling
criminals and offenders. However, in the
application process, competent authorities
conducting  proceedings still need
help with problems and difficulties, as
mentioned above. So that the provisions
of the Penal Code are applicable in reality,
many solutions must be synchronously
implemented. Specifically, attentionshould
be paid to issues related to explanatory
documents and implementation guidelines
for applying the proposed Penal Code to
create mutuality and consistency in the

application process of criminal law.
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Tém tit: Bai viét chi ra nhitng viebng mdc, khé khan trong dp dung phdp ludt hinh sy

tir thuee tién gidi quyét cdc vu dn nhuw chira ¢é van ban quy pham phép ludt hieéng dan, chim

ban hanh van ban huéng dan thay thé, han ché vé hinh thike van ban hudng dan, nhén thire

khdc nhau doi voi hiéu lyc cua van ban huwong dan Bo ludt Hinh su, ton tqi vé nhdn thire gitta

dp dung céng vin va van ban quy pham phdp ludt. Tir d6, bai viét dé xudat mét sé kién nghi

nham thao gé nhitng khé khén trén.

Tir khéa: Ap dung phdp ludt; BG ludt Hinh siwe; van ban quy pham phép ludt hinh sw; cong van,

gidi déap vueéng mdc.
I. Pat van de

Ap dung phap luat 1a mot hinh
thirc thyc hién phap luat, 1a hoat dong
clia cic co quan c6 tham quyén nhiam ca
biét hoa nhitng quy pham phdp ludt vao
ting truong hop dbi voi ting ca nhan,
don vi, t6 chirc cu thé. Ap dung phap luat
trong giai quyét vu an hinh su 1 hoat dong
mang tinh quyén lyc Nha nudc cua cac co
quan, c4 nhin c6 thim quyén nham ca
biét hoa cac quy pham phap luat hinh su
(PLHS) trong qua trinh giai quyét vu an
hinh sy. Thyc té cho thy, xd hoi luén van
dong, phat trién, t6i pham thay ddi nén
PLHS ciing phai dugc stra ddi, bd sung dé

pht hop véi yéu ciu ddu tranh toi pham
trong thuc tién. Bo luat Hinh sy (BLHS)
dau tién dugc nude ta ban hanh nam 1985,
tir d6 dén nay da nhiéu 1an dugc stra di,
) sung, ban hanh méi qua cac nam 7989,
1991, 1992, 1997, 1999, 2009, 2015 va
2017. Bé cic quy dinh cuia BLHS duoc
thyc thi c6 hi¢u qua, nhiéu vin ban hudng
dan thi hanh, huéng dan ap dung BLHS da
dugc ban hanh. Tuy nhién, nhiéu ndi dung
mic du dd duge huéng din béi cac vin
ban huéng dan ap dung, van ban giai dap
vuéng mac BLHS dé thuan loi hon trong
viéc giai quyét vu 4n, nhung qua thyc tién
ap dung hién nay cho thiy nhiéu hudng
dan lai khién kho ap dung hoic khong thé

* Vién kiém sat nhan dan huyén Pan Phuong- TP. Ha Noi



ap dung PLHS, do vay cén tiép tuc nghién
ctru dé kién nghi stra d6i phu hop.

I. Co s6 ly thuyét

Bai viét dya trén cac ly thuyét vé
nguyén tic phap ché xa hoi chu nghia, 1y
thuyét vé phap luat hinh sy. Trong qua
trinh nghién cuu, bai bado dua trén co s&
phap 1y la cac quy dinh cua Bo luét hinh
sy, Luat Ban hanh vin ban quy pham
phap luat va mot sé vin ban hudng din
thi hanh phap luat hinh sy dudi luat nhu
Nghi quyét ctia Hoi ddng Tham phén Toa
an nhan dan tbi cao; cic Cong van giai
dap vudéng mic trong qué trinh ap dung
phap luat hinh sy ctia Toa an nhan dan
ti cao, Vién kiém sat nhan dan tdi cao. ..
dé kién nghi hoan thién phap luat hinh sy
phu hop dbi v6i nhitng nodi dung bai bao
dé cap.

I11. Phwong phap nghién ciru

Bai bao dugc viét dya trén co s ly
luan vé Nha nudc va Phap luat. Cu thé,
trong bai bao, cac tac gia da su dung nhirng
phuong phéap nghién ctru chi yéu sau:

3.1. Phwong phap phan tich

- Phan tich cac tai li€u la van ban
quy pham phép luat, vin ban huéng dan,
vin ban giai dap vudng mic trong ap dung
phap luat hinh su. Tir cac ngudn tai lidu
do, tac gia da thu thap dugc nhirng thong
tin khoa hoc phap 1y lién quan dén van dé
nghién ctru.

- Phan tich ndi dung: Phuong phéap
phan tich theo cAu tric logic cua ndi dung
van dé nghién ciru, tir viée chi ra nhiing
kho khin, ton tai trong qué trinh ap dung
phép luat hinh sy trong thuc tién, chi ra
cac van dé bat cap khac vé van ban huéng
dan thi hanh, vin ban giai dap vudng mac
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trong 4p dung phdp ludt hinh sy hién nay,
tac gia kién nghi hoan thién.
3.2. Phwong phdp tong hop

Bai viét sir dung phwong phéap tong
hop dé lién két nhirng khia canh cua van
dé nghién curu, tir cac quy dinh phap luat,
cac van ban hudng dan, vin ban giai dap
vudng méic va qua trinh ap dung trén thuc
té, qua phén tich mot sé quy dinh phap
luat hién hanh, tic gia da tong hop nhiing
ton tai, vuong méic vé vian ban hudng dan
thi hanh 4p dung phap luat hinh su, tu
d6 kién nghi hoan thién phap luat vé vin
ban huéng dan thi hanh, vin ban giai dap
vuéng mic ap dung phép luat hinh su.

IV. Két qué nghién ciru

4.1. Nhitng ton tai, vwong miic tiv
thue tién dp dung phdp ludt hinh sw

4.1.1. Nhitng ton tai, viedng mdc vé
noi dung van ban

Tht nhat, mot sd quy dinh cua
BLHS dén nay vin chua c6 vin ban quy
pham phap luat huéng dan 4p dung.

C6 thé ké i tinh tiét ting nang trach
nhi¢m hinh sy “pham tgi co tinh chat cén
do” theo quy dinh tai diém d khoan 1 diéu
52 BLHS va tinh tiét dinh khung “cé tinh
chdt cén d@6” theo quy dinh tai diém i khoan
1 didu 134 vé t6i “Co y gay thuong tich
hodc gay ton hai cho strc khoe clia ngudi
khac”, quy dinh tai diém n khoan 1 Piéu
123 vé ti “Giét ngudi” hién nay chua cd
vin ban huéng dan ap dung. Qua nghién
ctru vé tinh tiét nay, nhan thdy Cong vin
s6 38/NCPL ngay 06/01/1976 ctia Toa an
nhén dan va Két luan tai Hoi nghi téng két
cong tac nganh Toa 4n nhan dan ndm 1995
d3 dé cap va giai thich: “Khai niém con do
duoc hiéu 1a hanh dong cia nhiing tén coi
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thuong phap luat, luon luon pha rdi trat ty
tri an, san sang dung vil lyc va thich (hay)
dung vii luc dé uy hiép ngudi khac phai
Kkhuét phuc minh, v6 ¢& hoac chi vi mot
duyén cd nhd nhat 1a dam chém, tham chi
giét ngudi. Hanh dong cua chung thudng
la xdm pham stc khoe, tinh mang, danh
du ngudi khac, giy gb hanh hung ngudi
khac mot cach rat vo ¢ hodc vi mot
duyén c6 nhd nhat, vi du nhu di xe dap,
xe may va quyét vao nguoi khac, co khi
chinh minh c6 13i nhung di kiém c& dé
danh hoidc giét nguoi ta, mic du c6 thé
ngudi kia cling c6 16i nhé. D6 1a hanh vi
¢6 tinh chét con d6. Nhiing ké dam thué
chém muén phai coi 1a biéu hién tinh
con do...™. Gan day, an 1& s6 17/2018/
AL (theo Quyét dinh s 269/QD-CA
ngay 06/11/2018 cta Chanh an Toa an
nhan dan téi cao) dé cap dén tinh tiét “co
tinh chét con d6” trong t6i Giét ngudi cd
ddng pham, theo dé “chi vi mdu thuan
nhé trong sinh hoat, cdc dong pham da
i nhau danh dan mdt bi hai, nguoi thuce
hanh ding ma tdu chém lién tiép vio
vung dau, mdt, chan, tay cua bi hai...”.

Qua tim kiém thong tin Cong van
s6 38/NCPL ngay 06/01/1976 ciia Toa an
nhan dan va Két luan tai Hoi nghi tong
két cong tac nganh Toa an nhan dan nim
1995, hién chua tim thay van ban nay, noi
dung Céng vin chi duoc dé cap qua cac
bai nghién ctu khoa hoc phép 1y. Vén dé
ton tai & day 1a do tinh tiét nay chua dugc
huéng dan rd rang, chinh thic, nén qua
trinh giai quyét vu an, viéc danh gia ap
dung tinh tiét nay phu thudc rat nhiéu vao
¥ thirc cht quan ctia co quan tién hanh t6

tung, dan t6i khong thong nhit trong ap
dung phép luat. Do viy, co quan c6 thim
quyén can ghi nhan noi dung trén dé hudng
dan thong qua viéc ban hanh vin ban quy
pham phap luat cy thé, ¢& dam bao co so
phap 1y va tinh thong nhat.

Tht hai, van d& vé nhan thtc néi
dung huéng dan trong viéc ap dung vin
ban quy phap phap ludt va cong van
hudng dan.

C6 thé ké t6i tinh tiét “pham toi 1an
dau va thudc truong hop it nghiém trong”
quy dinh tai diém i khoan 1 diéu 51 va
diéu 66 BLHS duoc hudng dan tai muc
41 giai dap sd 01-2017/GD-TANDTC
07/4/2017 ciia Tda 4n nhan dan tdi cao
giai thich: “Pham t6i lan dau 13 fir trude
dén nay chwa pham téi lan nao. Néu
truoc do da pham toi va bi két an, nhung
da dwoc xéa an tich hodc chua bi két dn,
nhwng di hét thoi hiéu truy ciru trach
nhiém hinh sw hodc chwa bi két an, chua
hét thoi hiéu truy cieu trach nhiém hinh sw
nay bi truy ctru trach nhiém hinh sy trong
cung lan pham t6i sau, thi khéng dwege coi
la pham toi lan daw”; va khoan 2 diéu 2
Nghi quyét s6 01/2018/NQ-HDTP ngay
24/4/2018 ctua Hoi dong tham phan Toa
an nhan dan t6i cao hudéng din ap dung
diéu 66 va diéu 106 cua BLHS quy dinh:
“Puoc coi la pham toi lan dau va cé thé
xem xét néu thuéc mét trong cdc truong
hop sau day: “a” Trudc do chwa pham toi
lan ndo,; “b” Trudce d6 da thuc hién hanh
vi pham toi nhung duoc mién trach nhiém
hinh su; “c” Trudc do da thuc hién hanh
vi pham toi nhung dwoc ap dung bién phap
tw phap gido duc tai truong gido duong;

T https://tapchitoaan.vn/bai-viet/phap-luat/ve-tinh-tiet-co-tinh-chat-con-do-trong-cau-thanh-toi-co-y-gay-thuo

ng-tich truy cdp tham khdo ngay 02/10/2022.



“d” Trude dé da bi két an nhung thudc
truong hop dwoc coi la khong co an tich”.
Pay 14 van dé cung mot thut ngit nhung
¢6 nhiéu vin ban huéng dan 4p dung.

Y kién thir nhat ban vé van dé nay
cho rang “giita Cong van giai dép ciia Toa
an nhan dan t6i cao va Nghi quyét s6 01
ctia Ho6i ddng Tham phan Toa an nhan dan
t6i cao chwa thdng nhét thé nao 1a pham
t6i lan dau? Van d¢ dat ra 1a Nghi quyét
6 01/2018/NQ-HDTP ban hanh sau Cong
van giai dap s6 01/2017/GD - TANDTC
nhung ap dung cu thé cho trudng hop tha
ti trude thoi han c6 diéu kién, vy trong
truong hop quyét dinh hinh phat thi ¢6 cin
ctr dé ap dung hay khong?”*

Y kién thir hai: tai khodn 2 va 3 diéu
156 Luat Ban hanh van ban quy pham
phép luat quy dinh: “2. Trong truong hop
cdc van ban quy pham phap ludt co quy
dinh khdc nhau vé cung mot van dé thi
dp dung van ban co hiéu luc phap Iy cao
hon; 3. Trong truwong hop cdc van ban
quy pham phap ludt do cung mot co quan
ban hanh cé quy dinh khdc nhau vé ciing
mot van dé thi dp dung quy dinh cia vin
ban quy pham phadp ludt ban hanh sau”.
Theo quy dinh nay sé& ap dung Nghi quyét
s6 01/2018/NQ-HDTP do 1a van ban quy
pham phap luat, con giai dap s6 01/2017/
GD - TANDTC la vin ban giai dap thic
méc cua Toa an nhan dan tdi cao, va dugc
ban hanh truéc Nghi quyét, trai vi Nghi
quyét cia Hoi dong Tham phan® nén
khong thé ap dung giai dap sé 01/2017
trong truong hgp nay.
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Theo tac gia, Nghi quyét sb
01/2018/NQ-HDTP va Cong van giai dap
s6 01/2017/GD — TANDTC khong méau
thuin voi nhau khi huéng dan vé tinh tiét
“pham tgi lan daw” boi vi (1) BLHS 1a
van ban QPPL phai duoc huéng dan va
giai thich bdi van ban QPPL ma khong
thé thay thé boi vin ban khong phai 14 van
ban quy pham phép ludt nhu cong van,
khi Nghi quyét 01/2018/NQ-HDTP duoc
ban hanh c6 hi¢u lyc thi ap dung van ban
nay dé giai quyét vu an; (2) diém a diéu
2 Nghi quyét s6 01/2018/NQ-HDTP ngay
24/4/2018 quy dinh “truoc do chwa pham
16i lan nao” da chia ndi dung “tir trudc
dén nay chua pham toi 1an nao”; noéi cach
khac, giai dap s6 01/2017 di lam rd hon
cach hiéu déi v6i didu 2 Nghi quyét sb
01/2018/NQ-HDTP ngay 24/04/2018; (3)
xét theo céu trac diéu luat, diéu 2 Nghi
quyét giai thich theo hudng liét ké cac
truong hop dugce coi 1a “pham toi lan
dau” nén chi can dap tmg mot trong cac
diém duoc quy dinh tai Nghi quyét s&
duoc xem la pham tdi lan dau. Poi vdi
nguoi da thuc hién hanh vi pham toi va
bi két an nhung thudc trudong hop duogc
coi 1a khong c6 an tich quy dinh diéu 69,
diéu 107 BLHS thi “ddi v6i ho dugce coi
la khong c6 an tich va khi xét 1i lich cua
nhitng nguoi nay thi khong dugc tinh an
tich hay xem xét nhan than khi dinh tdi,
quyét dinh hinh phat ma phai nhin nhan
li lich cua ho twong ty nhu truong hop
khéng 6 tién an, tién sir, do d6 ap dung
tinh tiét pham t6i 1an dau 1a phu hop. Con

 https://vienkiemsathaiphong.gov.vn/vks/132/3105/4269/14037/VKSND-Quan--Huyen/Ap-dung-ti
nh-tiet-pham-toi-lan-dau---Hieu-nhu-the-nao-cho-dung.aspx truy cap ngay 03/10/2022.

$ http://lapphap.vn/Pages/TinTuc/210848/Van-ban-huong-dan-thi-hanh-Bo-luat-Hinh-su-nam-2015.

html truy cap ngay 3/10/2022.
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d6i v6i trudng hop nguoi pham toi da bi
két an nhung da duoc x6a 4n tich thi khi
xét 1i lich phai tinh an tich, truong hop
an tich da duoc xo6a thi nhitng 1an két an
trugc day trong li lich dugc xem xét Ia
“nhan than xau”, do d6 khong duoc coi 1a
truong hop pham toi 1an dau 14 pha hop™.

Vi vay, tac gia dong tinh voi quan
diém thir hai, dong thoi stra d6i, bo sung
mot sb 1ap luén cta quan diém thu hai véi
nhitng 1i do nhu sau: (/) luat Ban hanh
van ban quy pham phap luat quy dinh
pham vi diéu chinh chi d6i v6i van ban
quy pham phép luat; (2) khoan 2 diéu 156
luat nay quy dinh hi¢u luc phap ly cua vin
ban quy pham phap luat, theo d6 “trong
truong hop cac van ban quy pham phap
ludt ¢6 quy dinh khac nhau vé& cting mot
van dé thi ap dung van ban c6 hi¢u luc
phép ly cao hon”. Khi xét hi¢u luc phap 1y
can xem xét theo thir tu ap dung tai diéu
4 luat Ban hanh van ban quy pham phap
luat; (3) quy dinh tai khoan 3 diéu 156 luat
Ban hanh van ban quy pham phap luat thi
d6i tuong diéu chinh 14 vin ban QPPL nén
khong thé cho ring “Céng vin gidi dap
56 01/2017/GP - TANDTC chi la van ban
gidi thich ludt ciia TANDTC déng thoi ban
hanh truée Nghi quyét...”"" boi giai dap
dudi dang cong van khong phai la van ban
QPPL theo quy dinh tai diéu 2, diéu 4 luat
Ban hanh van ban quy pham phap luat ma
chi 14 vin ban trao di, giai dap nghiép vu.

Qua vi du trén co thé thay, cong vin
12 hinh thirc huéng dan khong chinh thirc,
gi4 tri phap 1y khong cao, miat khac nhiéu

cong vian khong théng nhit quan diém
giai dap, huéng dan khong dung véi vin
ban quy dinh phap luat gay nén kho khan
va nham lan cho co quan t6 tung khi ap
dung phap luat. Do vdy, can phai khiang
dinh cong van chi c6 tinh chat va gia tri
tham khdo trong qua trinh 4p dung phap
luat giai quyét vu an, vu viéc.

4.1.2. Nhitng ton tai, viedng mdc vé
hinh thire, hiéu luc cua van ban

Thir nhat, quy pham phép luat hinh
su dd c6 van ban huéng dan nhung “cham
tré” trong viéc ban hanh méi vin ban thay
thé huéng dan cu thé, phu hop hon quy
dinh ciia BLHS moi.

C6 thé nhan théy, thue té hién nay
trong cac vu an c¢d ¥ gdy thuong tich, giét
nguoi... cac co quan tién hanh té tung
thuong xem xét cac hanh vi nhu: dam vao
nguc, chém vao dau, dap vao gay, ctra vao
co... 1a hanh vi tac dong dén “viing trong
yéu trén co thé”. Day la tinh tiét c6 ¥ nghia
quyét dinh trong viéc dinh t6i danh c6 ¥
gay thuong tich hay giét nguoi. Mic du da
dugc nhiu van ban d& cap nhu Chuong
2- Nghi quyét s6 04/HPTPTANDTC-NQ
ngay 29/11/1986, Muc 5- Nghi quyét sd
01-HPTP/NQ ngay 19/4/1989; Cong van
s6 03/CV ngay 22/10/1987, Cong vin sd
140/CV ngay 11/12/1998 cua TAND tdi
cao... nhung nhiéu quy dinh trong cic
van ban nay khong con phu hop véi thuc
tién. Tai dn 1é s6 17/2018/AL (theo Quyét
dinh s 269/QD-CA ngay 06/11/2018)
dé cdp dén néi dung nay: “Khi thuc hién
t6i pham, ngudi thuc hanh dung mi tau

Thttps://vkshanoi.gov.vn/chitiettintuc?tintuc=16365 truy cap ngay 10/10/2022.
** http://lapphap.vn/Pages/TinTuc/210848/Van-ban-huong-dan-thi-hanh-Bo-luat-Hinh-su-nam-2015.

html truy cdp ngay 3/10/2022.



chém lién tiép vao vung dau, mat, chan,
tay 1a nhitng ving trong yéu trén co thé
cua bi hai; viéc bi hai khong chét 1a ngoai
¥ mudn chu quan cta ngudi thuc hanh...”,
tuy nhién dn 1é nay chi huéng dén lam ré
tinh tiét “cé tinh chat cén do” trong tgi
Giét nguoi cé dong pham, chua tap trung
lam 13 vé hanh vi ding hung khi nguy
hiém tin cong vao ving trong yéu trén
co thé. Xét thdy, cic van ban hudng dan
con chung chung chua ro rang, chua cu
thé ting tinh tiét, mot s6 huéng dan khong
con phu hop vé6i thuc tién khién co quan
tién hanh t6 tung gip kho khan trong quéa
trinh 4p dung phap luat din dén danh gia
sai vé tinh chat, mtrc d6 nguy hiém cho xa
hdi ctia hanh vi, hau qua cua hanh vi trong
qua trinh dinh toi va quyét dinh hinh phat.

D3 gan 40 nam ké tir khi ban hanh
Nghi quyét dau tién huéng dan, téi nay
van chua ¢6 vin ban quy pham huéng dan
nao khac thay thé. Do vdy, cac co quan
c6 thAm quyén can nhanh chéng stra doi
cac van ban phap luat hién hanh, ban hanh
huéng dan cu thé, phu hop hon d6i voi
ndi dung nay dé lam can ctr dinh t6i danh,
quyét dinh hinh phat trong cac trudng hop
nguoi pham toi ¢6 hanh vi xam pham, gay
tén hai cho stc khoe, tinh mang ngudi
khéc noi chung.

Thtr hai, “lam dyng” viéc ban hanh
van ban huéng dan, giai d4p vudng mic cac
quy dinh cua BLHS dudi dang cong van.

Thuc té hién nay, cac co quan tu
phép trung wong thuong ban hanh van ban
dudi dang cong van dé tra 10i, giai dap
nhitng khé khin, vuéng mic trong hoat
dong nghi¢p vu ctia cac co quan tu phap
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dia phuong; tham chi ban hanh cong van
dé hudéng dan ap dung phap luat nhu cong
van s6 45/TANDTC-PC ngay 30/03/2020
huéng dan quy dinh tai diém ¢ khoan 1
diéu 240 BLHS v¢é toi Lam lay lan dich
bénh truyén nhim cho ngudi ddi voi
“hanh vi khac lam ldy lan dich bénh nguy
hiém cho nguoi”, hay Giai dap s6 01/2017/
GD-TANDTC ngay 07/04/2017 vé mot sb
van dé nghiép vu tai muc 4.1 gidi thich tinh
tiét giam nhe trach nhi€m hinh syu: “Pham
t61 1an dau 14 tir trude dén nay chwa pham
t6i 1an nao. Néu trude do da pham tdi va
bi két 4n, nhung da dugc x6a an tich hoic
chua bi két an, nhung da hét thoi hiéu truy
ctru trach nhiém hinh su hodc chua bi két
an, chua hét thoi hidu truy ctru trach nhiém
hinh sy nay bi truy ctru trach nhiém hinh
su trong cung lan pham tdi sau, thi khong
dugc coi l1a pham toi lan dau”... Ngoai
Toa 4n ban hanh cong vin dé hudéng dan
ap dung thong nhat phap luat, Vién kiém
sat nhan dan t6i cao ciing ban hanh cong
van nhu Cong van s6 5024/VKSTC-V14
ngay 19/11/2018, Cong vin s 5887/
VKSTC-V14 ngay 5/12/2019, Coéng van
s 1557/VKSTC-V1 ngay 20/04/2021...
dé hudng dan ap dung nodi bd trong nganh,
¢6 gia tri tham khao ddi voi Vién kiém sat
nhan dan cac cip khi co thinh thi. D& thiy,
nhimg vin ban trén c6 thé thic 13 cong
van hanh chinh'f, dugc dung dé trao doi
thong tin nghiép vu, giai ddp vudng mic
trong ap dung phap luat hinh sy. Van dé
dat ra hién nay 1a nhiéu dia phuong van
nhin nhén cac cong van trén nhu van ban
quy pham phap luat c6 tinh chét bt budc
phai tuan theo trong qua trinh 4p dung
phép luat hinh sy.

i Mau 1.5 tai myc IT, Phuy luc III- Nghi dinh s 30/2020/ND-CP ngay 05/3/2020 vé cong tac van thu.
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Theo quy dinh tai diéu 4 Luat Ban
hanh van ban quy pham phap luat nam
2015, stra doi bd sung nam 2020, cong
vin khong c6 trong hé théng van ban quy
pham phép luat, mac khac diéu 2 Luat ban
hanh van ban quy pham phap luat da dinh
nghia vé vin ban quy pham phép luat va
nhitng diéu kién dé duogc coi 1a van ban
quy pham phap luét nén c6 thé khang dinh
cong van khong phai 1a van ban quy pham
phap luat, khong phai 1a ngudn luat, do dé
n6 khong c6 tinh chat quy pham bét budc
trong 4p dung phap luat nhu quan diém
ctia nhiéu dia phuong.

Mic du vay, cong van giai dap thic
mic, cong van huéng dan nghiép vu hay
nhiing loai van ban khéac nhu bién ban hop
lién nganh, vin ban thinh thi... van c6 gia
trj tham khao nhét dinh. Vi vy, trong qua
trinh giai quyét vu an hinh sy, tuy ting
truong hop ma co quan c¢6 thim quyén
tién hanh t6 tung linh hoat van dung cong
vin dé giai quyét. So vé6i viée xdy dung
va ban hanh van ban quy pham phép luat
huéng dan BLHS thi viéc ban hanh cong
van giai dap thic mic dugc thuc hién dé
dang hon, d6 nhu phuong thire “ctru canh”
trong truong hop chua kip thoi ban hanh
van ban quy pham phép luit nhu Thong
tu lién tich cua lién nganh tu phap trung
uong, Thong tu cia Chanh an TANDTC,
Thong tu cua Vién truong VKSNDTC,
Nghi quyét cia Hoi dong Tham phan Toa
an nhan dan tdi cao... dé giai thich, hudng
dan ap dung phap luat, nhung tuyét nhién,
khong thé chi sir dung vin ban hanh chinh
dé huong din cho BLHS hay cac Nghi
quyét ctia Qudc Hoi.

Tht ba, vin dé vé hiéu luc cta van
ban quy pham phap luat huéng dan quy
dinh BLHS.

Ban vé van dé nay co thé dan chimg
truong hop ap dung phép luat nhu sau: y
kién thir nhit nhan dinh theo quy dinh tai
diéu 154 Luat Ban hanh vin ban quy pham
phap luat thi khi BLHS nam 1999 sira d6i
bd sung nim 2009 khong con hiéu luc
thi hanh do d& dugc thay thé bang BLHS
nam 2015 sira d6i bo sung nam 2017 thi
nhitng vin ban huéng dan thi hanh BLHS
cli cting khong con hi¢u luc, vi du: Thong
tu lién tich s 17/2007, Thong tu lién
tich s 08/2015 hudng dan ap dung mot
sO quy dinh tai chuong Cac t6i pham vé
ma tay cua BLHS hét hiéu lyc thi hanh
cung thoi diém BLHS nam 1999 sira dbi
bd sung nam 2009 hét hiéu luc va bi thay
thé; y kién khac lai danh gid: “BLHS méi
chi stra d6i, b6 sung mot sé quy dinh cua
BLHS cii, khong bii bo, thay thé hoan
toan nén cac vian ban huéng dan BLHS
cii dbi véi cac noi dung khong bi sira doi,
bd sung, bai bo, thay thé thi van c6 hiéu
luc thi hanh nén tinh than huéng dan tai
Thong tu lién tich s 17/2007, Thong tu
lién tich s6 08/2015 van dugc ap dung dé
xtt 1y cac toi pham vé ma tiy quy dinh tai
Chuong XX BLHS moi™#.

DPé giai quyét ndi dung trén, can
nghién ciru quy dinh tai diéu 154 Luat Ban
hanh van ban quy pham phap luat, theo d6
vdn ban quy pham phap luét hét hiéu luc
khi: “Dugc stra ddi, bd sung hoic thay thé
bang vin ban quy pham phép luat méi cua
chinh co quan nha nudc da ban hanh van
ban d6”, va tai diéu 426 BLHS nam 2015

i https://vienkiemsathaiphong.gov.vn/vks/132/3105/4272/17816/Kiem-sat-vien-viet/ Vuong-mac-trong-huong
-dan-xu-ly-nguoi-nghien-cho-nguoi-nghien-su-dung-ma-tuy.aspx truy cap ngay 03/10/2022.



stra d6i bd sung nam 2017 quy dinh vé
hi¢u lyc thi hanh cia BLHS 1a phu hop.
Tuy nhién, khoan 4 diéu 154 Luat Ban
hanh van ban quy pham phéap luat quy
dinh: “Van ban quy pham phdp ludt hét
hiéu lyc thi van ban quy pham phap ludt
quy dinh chi tiét thi hanh van ban dé ciing
dong thoi hét hiéu lyc”, trong d6 cum tir
“van ban quy pham phép luat quy dinh chi
tiét” can dugc lam rd.

Tai Cong van sb6 1140/BTP-
VDCXDPL ngay 16/04/2021 c6 giai thich
“van ban quy dinh chi tiét” 1a “van ban
quy pham phép luat quy dinh cu thé cac
ndi dung dugc giao trong van ban quy
pham phdp ludt cia co quan nha nudc
cap trén; viéc giao ban hanh vin ban quy
dinh chi tiét phai dugc quy dinh ngay tai
diéu, khoan, diém cua vin ban quy pham
phép luat, trong d6 néu rd co quan duoc
ban hanh vin ban quy dinh chi tiét va noi
dung giao quy dinh chi tiét (ndi dung lién
quan dén quy trinh, quy chuén k¥ thuat va
nhitng ndi dung khac) phai cu thé”s!.

Nhu vay, dé xac dinh thong tu lién
tich, thong tu, nghi quyét huéng dan
BLHS cii ¢6 hét higu lyc khi BLHS hét
hi¢u lyc hay khong, phai xem xét cac van
ban d6 c6 phai l1a “van ban quy dinh chi
tiét” cia BLHS hay khong theo hudng
dan tai diéu 11, diéu 154 Luat ban hanh
van ban quy pham phap luat, diéu 38 Nghi
dinh 34/2016/ND-CP ngay 14/05/2016,
ngoai ra phai xét dén céc truong hop khac
hét hiéu lyc cia van ban quy pham phap
ludt nhu c6 bi bdi bo bang mot vian ban cua
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co quan nha nuéc c6 thim quyén, hay da
hét thoi han duoc quy dinh trong ban hoic
dugc stra d6i, thay thé bang van ban khac
hay chua? Néu thong tu lién tich, thong
tu, nghi quyét huéng din BLHS dap tng
day du cac didu kién vé “van ban quy dinh
chi tiét” cua BLHS thi khi BLHS hét hi¢u
luc thi cac van ban quy pham d6 ciing hét
hi¢u lyc, trr truong hop phap luat quy
dinh khac.

4.2. Dé xudt, kién nghi hoan thi¢n
4.2.1. Hoan thién vé noi dung van ban

Mot la, trong pham vi chirc nang,
nhiém vu ctia minh, Toa 4n nhan déan tdi
cao can day nhanh viéc tong két thuc
tidn xét xir dé ban hanh vin ban QPPL
huéng dan cac quy dinh cia BLHS nham
kip thoi thao g& nhitng vuong mic trong
ap dung phép luat hinh su tir nhidu nim
nay do chua c6 vin ban diéu chinh, quy
dinh; phéi hop véi lién nganh tu phap
trung wong VKSNDTC, B§ Cong an, B
Quéc phong, B6 Tu phap, BO Y té.... ban
hanh thong tu lién tich huéng dan ap dung
théng nhét phép luat hinh sy do hién nay
d3 c¢6 nhiéu van ban quy pham phap luét
dugc TANDTC cong bd hét hiéu luct.
Trudc mat, d6i véi mot s6 vudng mic qua
thyc tién ap dung phap luat nhu da néu,
chung t6i dé& xuét hoan thién hudng dan
phap luat nhu sau:

- Tinh tiét “pham toi co tinh chdt
con do”/“cé tinh chdt con do”: 1a hanh
dong cua nhiing nguoi chi vi vo ¢ hay
mau thuin, nguyén cé nhd nhit, ma sin

$ Cong van s6 1140/BTP-VDCXDPL ngay 16/04/2021 v/v tra 10i phan anh, kién nghi d6i véi Cong

ty TNHH Phat trién k¥ thuat Unions.

1" Xem thém tai Quyét dinh s6 355/QD-TANDTC ngay 08/10/2021 vé viéc cong bd danh muc vin ban
quy pham phéap luat hét hiéu lyc toan bo thudc linh vuc cia TANDTC.
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sang dung vii lgc nhu dam, chém hay
bét ky tha doan dung vil lyc nao dé xam
pham suc khoe, tinh mang, danh dy cua
nguoi khac.

- Tinh tiét “pham tgi lan daw’:
truong hop nguoi pham toi tir trude dén
nay “chua pham t6i 14n nao; hodc da thuc
hién hanh vi pham t6i nhung duoc mién
trach nhiém hinh sy, hoac da thuc hién
hanh vi pham tdi nhung dugc ap dung
bién phap tu phép gido duc tai truong gido
dudng, hodac da bi két an nhung thudc
truong hop duoc coi 1a khong c6 an tich

PEETTS

thi déu dugce coi 1a pham tdi lan dau

Hai la, tiép tuc sira doi, bd sung
BLHS theo nhitng huéng nhu sau: (1) dbi
v6i nhiing ndi dung da dugc ap dung thanh
“thoi quen” thi tong hop hudng dan quy
dinh tai phu luc cuia BLHS; (2) nhiing van
dé thuong xuyén phai sira doi, thay d6i
huéng dan thi qué trinh ban hanh BLHS,
luat sta ddi, bd sung mot s6 diéu cua
BLHS cin kip thoi ban hanh kém theo; (3)
mo rong ngué)n cua luat hinh su; (4) quy
dinh han ché s lugng vin ban hudng dan
ap dung phap luat, phan dinh rd ndi dung
ting loai van ban QPPL huéng din noi
dung gi, & muc do nao, hi¢u luc &p dung
nhu thé nao, dong thoi ting cudng thim
tra van ban quy pham phap luat hinh sy,
vin ban huéng dan ap dung phap luat hinh
su; (5) nghién ciru dé quy dinh hanh vi

Hokok

xam pham chinh sach phap luat (trong do
c6 chinh sach phap luat hinh sy) la hanh
vi vi pham phap ludt, tham chi 1 t6i pham
trong BLHS, bdi hién tugng tham nhiing
chinh sach dién ra rat tinh vi, khong chi
trong cac du an Ludt, “ma cha yéu nim ¢
van ban dudi Luat, nhu cac van ban hudng
dan va quy dinh chi tiét"""”. Hoat dong vé
chinh sach phap luat bat dau tir cong tac
hoach dinh, nghién ctru, xay dung van ban
QPPL dén giai thich, huéng dan thi hanh,
ap dung phap luat... Trong d6, van ban
huéng dan thi hanh, huéng dan ap dung
thong nhat phap luét 1a co so, tién dé dé
ap dung phap luat trén thyc té diang “tinh
than” quy pham diéu luat va c6 hiéu qua.
Néu viéc xay dung va ban hanh cac vin
ban QPPL khong bao dam tinh minh dinh,
tinh thuc té va tinh hiéu qua thi khong thé
c6 giai thich, huéng dan ap dung phu hop;
khi huéng dan thi hanh da khong phu hop
thi khong thé ap dung phap luét hiéu qua,
hin nhién B luat, ludt va cac van ban
khong thé thuc thi dugc trén thuc té va khi
do6 “luat chi 1a luat”.

4.2.2. Hoan thién vé hinh thirc, hiéu
lue cua van ban

Mot la, tiép tuc thuc hién Nghi quyét
s6 41/2017/QH14 ngay 20/06/2017% ciia
Quédc hoi vé viée ra soat cac van ban hudng
dan thi hanh vé phap luét hinh sy, trén co
so do “Quéc hoi, Uy ban Thuong vu Quéc

https://vkshanoi.gov.vn/chitiettintuc?tintuc=16365 truy cap ngay 10/10/2022.

T https://vov.vn/chinh-tri/vi-sao-kho-chi-mat-goi-ten-tham-nhung-chinh-sach-8 7308 1.vov, truy cép

ngay 14/04/2023.

Hanh vi tham nhiing chinh sach trong qua trinh xay dung va ap dung phap ludt da dugc phan anh
cong khai tai nhiéu ki hop, dong thoi cac ¥ kién déu kién nghi phai c6 phuong 4n dé phong ngira
tinh trang nay, xem thém tai: https://www.xaydungdang.org.vn/giai-bao-chi-toan-quoc-ve-xay-dung-
dang/chong-loi-ich-nhom-trong-xay-dung-va-ap-dung-phap-luat-18677, truy cap ngay 30/04/2023.

1 Pidu 3 khoan 3- Nghi quyét s 41/2017/QH14 ngay 20/06/2017.



hdi can tang cuong thuc hién hoat dong
giai thich nhitng quy dinh cua cac dao luat
tu phap méi ban hanh, tao sy théng nhét
trong nhan thuc va ap dung cac quy dinh
cua phap luat”¥; Chinh phu, Toa an nhan
dan tdi cao, Vién kiém sat nhan dan t6i cao
thong nhat ban hanh nhimng vin ban quy
pham phap luat huéng din cic van dé con
chua 1 trong BLHS. Can nghién ctru dé
mé rong thim quyén hudng dan ap dung
phép luat hinh sy dudi hinh thirc thong tu,
thong tu lién tich dé ap dung thong nhét
phép luat.

Hai 1a, qué trinh ban hanh van ban
huéng dan phéap luat hinh sy, co quan co6
thim quyén ban hanh cin tuan thu dung
vé thé thirc van ban nhu nghi quyét, nghi
quyét lién tich, thong tu, thong tu lién
tich... Nhitng van ban duéi dang cong van
van can thiét ban hanh vi c6 chic ning
thao g, dinh hudng “ngay lap tirc” nhitng
kho khan, vudng mic trong qua trinh 4p
dung phép luét, ddng thoi can théng nhét
ghi thém cubdi mdi Cong van ndi dung:
“Pay la van ban co tinh chat giai dap
vieéng mdc nghiép vy, hiedmg dan dp dung
phap ludt khi co thinh thi, khong co tinh
chdt bat buéc, tuy theo dién bién vu én,
vu viéc va cdc tinh tiét trong hé so, cac
dia phwong vin dung dé gidi quyét vu dn,
vu viéc cho phu hop”. Quy dinh nhu vay
dé phat huy ning luc cia cac co quan tién
hanh té tung dia phuong trong qua trinh
danh gia tinh tiét vu an, mat khac tranh
suy nghi “cong van c6 tinh chat quy pham,
bt budc tuan theo”, tranh viéc “céip dudi”
xét xir khong ap dung cach hiéu cong vin

A2

nhung “cép trén” van dung cich hiéu theo
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cong van dé huy an dé diéu tra, hay an dé
xét xur lai, vo hinh trung cong van nhu mot
vin ban quy pham phap luat huéng dan ap
dung phap luat.

Ba 1a, d6i voi van dé nhan thic ap
dung van ban quy pham phap luat, lién
nganh tu phap Trung wong can c6 hudng
dan 4p dung hiéu lyc van ban phu hop
gitta BLHS va luat Ban hanh van ban quy
pham phép luat, gitra luat, bo luat va van
ban QPPL hudng dan dudi luat; qué trinh
hét hiéu luc cia bo luat, luat can kip thoi
ban hanh vin ban QPPL dé tranh “khoang
tréng” trong viéc ap dung ap luat.

V. Két ludn

Toém lai, BLHS hién hanh da cé
nhimg stra d6i bd sung dang ké, phuc vu
déc luc cho muc dich xur 1i toi pham va
nguoi pham t0i, tuy nhién, trong qua trinh
ap dung, cac co quan c6 tham quyén tién
hanh t6 tung van gap khong it vudng mic,
kho khan nhu dd néu. Dé cac quy dinh cia
BLHS phu hop véi thuc tién phai thuc
hién dong bd nhiéu giai phap, trong do
can dic biét cht trong dén cac van @ lién
quan dén van ban giai thich, huéng dan
thi hanh ap dung BLHS du dinh ban hanh
nham tao ra sy dong bo, thdng nhat trong
qué trinh 4p dung phép luat hinh su./.
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