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Abstract: The Inherent right of self-defense under Article 51 of the United Nations
Charter has been invoked by the Russian side as part of the basis for its “special military

operation” to be conducted in Ukraine from February 24, 2022. However, the theoretical

application of the right to just self-defense remains a matter of controversy, especially in

the way it is described and interpreted as a means of legitimizing the use of force. The

following study will examine the correctness of Russia's claim on the right of self-defense to

make comments and assessments about the event while giving some recommendations to the

stakeholders. Foreigners will contact and draw experience from Vietnam to avoid similar

problems.
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I. Introduction

Renunciation of the use of force
is considered one of the fundamental
principles in the modern international
legal system, and together with the
formation of the United Nations (UN),
this principle plays a significant role
in maintaining international law and
maintaining international peace and
security. However, this principle is still
forced to admit some exceptions, such as
allowing the use of force in self-defense
[1], the use of force based on a Security
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Council resolution [2], and the use of
force as a tool to exercise the right of
national self-determination [3]. The use
of force in self-defence by a country was
recorded very early [4] and is maintained
to this day because it is a way to maintain
a balanced status quo of international
relations, where All countries are equal
in sovereignty, all countries need to be
respected for their political independence
and territorial integrity.

Through successful news reports,
combined with relevant legal and prac-
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tical bases, the following research will
examine and determine the correctness
of Russia’s claim on the right to self-de-
fense, from which to make comments and
assessments about the event; at the same
time, give some recommendations to the
stakeholders; outside will contact and
learn from the experience for Vietnam to
avoid similar problems.

II. Theoretical basis

The theoretical basis of the right to
self-defence includes a graphical system
of related doctrines, opinions, practices,
and regulations, most of which develop
based on the principleprinciple of “just
war” (just war) [5]. In this war, (self-
defense) is justified only if a state faces
imminent danger and the use of force
is necessary and commensurate with a
threat [6]. After World War II, the UN
theory posits that a state can only take
self-defense action when there is an

armed attack [7] against it.

However, to solve complex
international fuel problems, new arguments
for self-defense have arisen from using
force, thereby extending the traditional
theory of justifiable self-defense that has
been written and recognized in the Charter
of the United Nations. Specifically, three
terms represent three popular theories
that allow the use of force before an
armed attack occurs: (i) Anticipatory self-
defence; (ii) Pre-emptive self-defence;

(iii) Preventive self-defence.

Anticipatory self-defence is the
duty of a state to use force to prevent
an impending armed attack (imminent
armed attack) that may be carried out by a

national or non-state subject [8]. In which
“incident occurred” should be understood
as there is precautionary evidence that
an armed attack is very close; immediate
action is necessary. There is no other way
than using violence [9]. Proponents of the
predictive self-defense theory assert that
this is a natural (inherent) right of a state
that existed before the UN Charter was
formulated [10].

Pre-emptive Self-Defence is the
act of a state to use force to defend itself,
preventing a tangible action, particularly if
it perceives the potential to soon develop
into an armed attack against it [11]. A
potential armed attack (in this case) will
be further in time than an armed attack
that has been identified and prevented
by automatic pre-told protection. Like
pre-emptive self-defence, using force
for pre-emptive self-defence is also “an
instant and overwhelming necessity for
self-defence, leaving no choice of means,
and no moment of deliberation” [12].
After the terrorist events of 9/11/2001, the
doctrine of pre-emptive self-defence of
the United States received more support
[13][14] because of the enormous damage
risks of weapons of mass destruction
(such as nuclear weapons) or the activities
of terrorist groups it is too early to predict
before an actual attack takes place [15].

Preventive self-defence [16] means
using force to protect oneself against a
severe future threat of an armed attack
for which the timing or time. Where the
attack might occur, its advocates focus on
the amount of attack threat to avoid and
the difficulty of determining exactly when
and how that threat will manifest as an
armed attack. The use of force by a state



may also be considered preventive when it
intends to respond to threatening behavior
by a state or group without reliable
evidence that the state or that country
has the capability and intention to attack.
However, this is also a controversial and
opposed theory because of the difficulty
in determining the necessary level for the
use of force, such as the Israeli mission
to attack Iraqi civilian facilities in 1981
[17]. Specifically, on June 7, 1981, Israel
bombed a research center near Baghdad,
destroying the Osirak nuclear reactor,
which Israel claimed was developing
a nuclear bomb and was ready for use.
against them in 1985. The Security
Council, after a lengthy debate [18]
unanimously and strongly condemned
“Israel’s military attack in clear violation
of the Charter of the United Nations and
standards of international conduct” [19].
The debate focused on the necessity of
Israel’s actions, in which the majority
argued that Israel did not use all peaceful
means to solve the problem (force was not
the only solution). At the same time, Israel
has not produced evidence that a deadly
weapon attack against them is imminent.

In summary, the necessity has
decreased gradually due to the level of
danger, and the use of force for self-defence
in the above three cases also received
less support. Even self-defence was soon
condemned as a violation of the principle
of prohibition of the use of force [20].
Although there are many controversies
over the usage of the terms, interpretation,
and application of the above theories, the
study will test the relevance of Russia’s
special military campaign to the theories
mentioned above.
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III. Research Methods

The scientific method used
mainly in the research is the theoretical
analysis method, the critical method, the
hypothetical method, and several other
methods consistent with the Marxist-
Leninist philosophy methodology.

IV. Results and Discussion

The Israeli investigator who
attacked Egypt in 1967 [21] can
answer that Russia used the theory of
Anticipatory self-defense as the basis
for its special military operation against
Ukraine. Specifically, the Israeli air
strike against the Egyptian air force was
argued to be an act of self-precaution
against an imminent danger after Egypt
(and its Arab allies) concentrated forces
into Israel, close the Strait of Tiran, ask
the United Nations Emergency Force
(UNEF) to leave Egypt, and Egypt (and
its Arab allies) also mobilize a large
force, weapons to standard for battle
[22]. Western scholars argue that Israel’s
action is chosen as a classic example
of the theory of defensive self-defense
because Israel is said to have no other
choice and no time to consider [23].
Besides, some scholars use the term pre-
emptive self-defense to discuss Israel’s
attack on Egypt in 1967 [24]. Although
there is no complete agreement on using
the terms preventive self-defence and
pre-emptive self-defence through Israel’s
attack on Egypt in 1967, it can be seen
that Israel’s actions do not receive too
much indication. In contrast, the Security
Council or the United Nations General
Assembly did not condemn Israel’s
behavior sternly [25].
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Returning to the case of Russia, we
can easily see the absence of evidence,
information, favorable opinions, and
favors for Russia’s actions as in the case
of Israel. Meanwhile, in 1967, Russia
had no actor to explain the context and
rationality of Israel’s actions, even
glorifying Israel’s actions as heroic and
proud [26]. Thus, Russia should have
prepared, argued, or presented more
reasonable evidence and grounds for its
actions (in the direction of learning from
Israel’s experience).

After excluding anticipatory self-
protection theory, the Russian use of
force case, according to the author, is a
combination of pre-emptive self-defence
and preventive self-defence. Analysis
of Russian President Vladimir Putin’s
speech [27] delivered before the start of
the “special military operation” can show
some signs of work on applying the theory
in this situation as follows:

First, Putin said that NATO has been
continuously expanding since the breakup
of the Soviet Union and that in the past 30
years, Russia has been trying very hard to
achieve satisfaction with NATO. Still, in
response, Russia has become “a victim”
of separatism (backed up by the West). He
gives the example of other “victims” of
the West including Iraq, Libya, and Syria
to conclude that:

“...as NATO expands eastward,
the situation for our country is getting
worse and more dangerous every year.
Moreover, recently, NATO leadership has
openly discussed the need to speed up the
progress of the Alliance s infrastructure to
the Russian border...”

Thus, when Russia launched
the “special military operation,” the
information from the Russian side and the
West did not show clear signs that Ukraine
or NATO was preparing to attack Russia;
Russia, for its part, does not know where
and when an attack will be launched
against it; All the Russians can say is that
a risk of an attack on Russia is possible
if NATO continues to expand eastward
— meaning Ukraine joins NATO. And
maybe indirectly the President of Russia
has hinted that if he does not act to defend
himself from Russia, he may become a
victim like Iraq, Libya, and Syria - then
the consequences will be severe; Russia
will suffer hefty losses. Therefore, the
theory of Preventive self-defence can be
applied here.

Second, in addition to pointing
out that NATO is expanding and putting
Russia at risk, Putin also pointed to a
series of actions on the political and
diplomatic fronts of Ukraine, NATO, the
United States, and the West that have the
potential to develop into an armed attack:

“...the basic attack threats that
irresponsible Western politicians have
consistently, crudely, and impolitely posed

i3]

to Russia year after year ...

“...an “anti-Russian” hostile force
is forming. Fully controlled from the
outside, it is doing everything to attract
NATO armed forces and acquire state-of-

’

the-art weapons...’

“...Despite everything, in December
2021, we are again trying to agree with
the United States and its allies on ensuring
security in Europe and not expanding
NATO. Everything is useless. The position



of the United States did not change. They
don't think it’s necessary to judge Russia
on the matter and then settle this on us,
pursuing their own goals, they neglect our

’

interests...’
And he concludes:

“They don t leave us with any other
options to protect Russia and our people
other than the choices we are forced to use
today.”

In his speech, Putin also mentioned
two self-proclaimed republics in the
Donbas region; it can be seen as Russia’s
way of referring to their participation in
collective self-defense with these two
state states. However, the legal status of
the two self-proclaimed states of Donetsk
and Luhansk is controversial, because the
theory of the right to self-defence under
Article 51 is conferring the right to use
force in self-defence for the entities can be
a country. Meanwhile, in addition to being
recognized by Russia as two independent
states, these two self-proclaimed states
should be seen as a separatist movement
within Ukraine. Thus, the argument that
Russia participates in collective self-
defence with these two states is also
inappropriate.

V. Conclude

5.1. About the conflict between
Russia and Ukraine

The conflict between Russia and
Ukraine, culminating in a war between
the two sides lasting from the beginning
of 2022 until now, has demonstrated
the failure of peaceful cooperation
and resolution measures following
international law. However, standing on
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an objective and neutral stance, we cannot
refute the following factual guests: (i)
Russia’s special military operation in the
name of exercising its inherent right to self-
defense is incomplete, it is inconsistent
with international law because of the lack
of solid arguments and evidence; (ii) The
Russia-Ukraine war does not beyond the
historical confrontation between Russia
and the West, thus visually objectionable
to security and the arguments conveyed
through the article statements made by
Russian President Vladimir Putin are
not entirely baseless; (iii)) Both Russia,
Ukraine (and the West) are guilty of
not giving respect to the security and
sovereignty of their partners; (iv) The
world community’s majority response to
Russia’s actions was opposed [28] [29].

Thus, from a legal perspective,
Russia’s use of force against Ukraine based
on the argument of self-defence cannot
be proven legal. It would be perilous to
hastily support Russia’s special military
operation as a self-defense measure by
international law at present (when there
is not enough evidence or solid basis)
because it will turn Russia’s actions into
a recognized precedent, and from there
may be many similar scenarios. However,
we cannot rush to oppose Russia’s actions
because although it is difficult, it is still
possible that Russia will later present
solid evidence to justify its military action
as legal, and even without reversing the
consequences or actual actions, reversing
the perceptions and opinions of the world
community is still entirely possible.

Besides, from a political perspective,
the Ukraine campaign and recent moves
have shown that the Russians’ destination
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is not limited to military goals. Above
all, Russia has “sent” a clear message
about Russia’s security requirements to
all countries in the region. At the same
time, by challenging both the West and
the United States simultaneously on all
fronts, the Russians are showing their
efforts to reaffirm their position on the
world political map. Through recent
related economic developments, it can
be seen that the Russians have made
careful preparations from very early on to
not only respond to economic sanctions
from the West and the United States, but
in fact, it is also a long-term strategy to
confront the G7 through the consolidation
and expansion of the BRICS. The above
political determination of Russia and its
allies (in BRICS), if realized, will be a solid
blow to the current world “order” - which
is said to be operating and being mainly
influenced by the contemporary world
“order” by the axis of political Alliance
between the United States and the West.
Therefore, Russia’s military campaign
may seem to be just a tiny move, a trigger
to trigger and disguise a series of actions
on the new strategic chessboard.

In short, from a legal perspective,
more than the conclusion about the legality
of Russia’s actions is needed. However,
the tendency to react cautiously and
condemn will prevail due to the lack of
grounds to support Russia’s actions. From
the political perspective, the Russians
will, of course, act in the interests of
Russia first, and based on the analysed
content, when the seeds of conflict have
not disappeared, when the Russians and
their allies have prepared to confront the
West and the United States, the second war

scenario may be very close. The following
pages of world history may record a new
confrontation with a scale even beyond
that of the Cold War.

5.2. Experience for Vietnam

Through the analysis of the Russia-
Ukraine conflict around the theory of the
right to self-defence, a few lessons can be
drawn for Vietnam as follows:

Firstly, the cause of the conflict
mainly comes from the confrontation
between Russia and Ukraine (and the
West) for a long time. The escalating
lack of goodwill on both sides triggers
armed conflict. To avoid facing similar
consequences, Vietnam must stick to
flexible diplomacy, respect partners, and
uphold and comply with the principles and
regulations of international law. Besides,
Vietnam must continue to promote its
independence and self-reliance, not join
alliances, conflicts, and confrontations
that may affect national interests.
No conduct should be aggressive,
provocative, or add unnecessary tension
to the partnership.

Secondly, with the remaining
interests of the country’s life in the urgent
problem of uncompromising struggle,
Vietnam still needs careful preparations.
For example, suppose you want to apply
the theory of the inherent right of self-
defence. In that case, you need to have
statements with solid arguments that are
bound to the evidence, information, and
results obtained from the investigation...
before implementation of force for self-
defence, you must specifically demonstrate
that an attack is approaching; self-defence
by force is the last resort; Action of force



for self-defence must be carried out at
necessary situations.

Finally, through dealing with issues
related to the conflict between Russia
and Ukraine, Vietnam needs to draw and
update new experiences in foreign affairs,
from which it can build and develop
a system of doctrine foreign affairs.
The system of the diplomatic theory of
Vietnam must be in line with the Party’s
lines and policies, suitable to historical
and cultural conditions, and primarily
to ensure national interests, respect, and
compliance with international law.

Reference:

[1]. Charter of the United Nations, Article
51: “Nothing in this Charter shall
prejudice  the legitimate right of
individual or collective self-defense
in the event of an armed attack by a
member of the United Nations until
The Security Council has not taken
the necessary measures to maintain
international peace and security...”

[2]. Using force based on Security Council
resolutions ensures the typical United
Nations goals, such as preventing threats
to international peace and security or
preventing acts of terrorism Micro-
invasion. United Nations Charter,
Article 42: “If the Security Council
finds that the measures referred to in
Article 41 are inadequate, or appear
inadequate, the Security Council shall
have the power to take any action it
takes sea, land, or air force as the
Security Council considers necessary
for the maintenance or restoration of

international peace and security...”

[3]. Because colonial people struggle

for independence and determine

[4].

[5].

[6].

[7].

57

their political destiny, using force
is considered a legal measure to
ensure human rights. Resolution 1514
(XV), Declaration on the granting of
independence to colonial countries and
peoples, passed in 1960 with 89 votes in
favor and nine abstentions, emphasized
that: “all nations have the right to self-
determination; under that right, they
freely determine their political status
and freely pursue their economic,
social and cultural development.”

Using force in self-defence is built on
the doctrine of just war from Roman
and Greek times. Saint Augustine 354-
430) defines it: “Just war is avenging
for losses that the guilty Party has
refused to correct. War has been taken
to punish the wrongdoers and restore
peace, but no further.”

Evans, M. (Ed.), Just War Theory: A
Reappraisal, Edinburgh University
Press, 2005, http://www.jstor.org/
stable/10.3366/j.cttlr24hg - Update
11/3/2023

Hugo Grotius, On the Law of War and
Peace, 1625, https://www.britannica.
com/topic/just-war - Update 11/3/2023

According to Article 51 of the UN
Charter; See also “an armed attack” in
the 1986 ICJ Nicaragua-US mission
decision: “an armed attack must be
understood not only to include the
actions of the regular armed forces
across the border international world
but also includes ‘being sent by or
on behalf of a country groups, gangs,
mercenaries or armed irregulars to
commit acts of force armed against
Another State of equal severity’ to an
actual armed attack carried out by
regular force, ‘or this country has a
sense of substance’...”. https://www.



58

[8].

[9].

[10].

[11].

[12].

[13].

[14].

[15].

icj-cij.org/case/70

Ashley S. Deeks, Chapter 29: Tamming
the Docctrine of Pre-emption, The
Oxford Handbook of Use Force in
International Law, Oxford University
Press, USA, 2015

Yoram Dinstein, War, Aggression and
Self-Defence, Cambridge University
Press, 2011, https://doi.org/10.1017/
CBO09780511920622 - Update 2/2/2023

Sean D. Murphy, The Doctrine
of Preemptive  Self-Defense, 50
Vill. L. Rev. 699 (2005) - https:/
digitalcommons.law.villanova.edu/vIr/
vol50/iss3/9 - Update 2/2/2023

US National Security Strategy 2002,
https://georgewbush-whitehouse.

archives.gov/nsc/nss/2002/ - Update
3/2/2023

Reisman, W. M., & Andrea Armstrong.
(2006). The Past and Future of the
Claim of Preemptive Self-Defense. The
American Journal of International Law,
100(3), 525-550. http://www.jstor.org/
stable/4091369

Bethlehem, Daniel. (2012). Self-
Defense Against an Imminent or Actual
Armed Attack By Nonstate Actors. The
American Journal of International Law.
106. 770-777. https://www.un.org/
law/counsel/Bethlehem%20-%20Self-
Defense%20Article.pdf

Report of the Secretary-General of
the United Nations (Kofi Annan), In
larger freedom: towards development,
security and human rights for all,
124, A/59/2005 - https://documents-
dds-ny.un.org/doc/UNDOC/GEN/
N05/270/78/PDF/N0527078.
pdf?OpenElement Update 3/2/2023

Schmitt, M.N. (2011). Responding to

[16].

[17].

[18].

[19].

[20].

[21].

Transnational Terrorism Under the Jus
ad Bellum: A Normative Framework.
In: Essays on Law and War at the Fault
Lines. T.M.C. Asser Press. https://doi.
org/10.1007/978-90-6704-740-1 2 -
Update 4/2/2023

Cambridge Dictionary: Preventive
intended to stop something before
it can happen, or before it becomes a
problem: https://dictionary.cambridge.
org/dictionary/english/preventive -

Update 30/5/2023

David K. Shipler, “ISRAELI JETS
DESTROY IRAQI ATOMIC
REACTOR; ATTACK CONDEMNED
BY US AND ARAB NATIONS”,
Special To the New York Times,
19/6/981, https://www.nytimes.
com/1981/06/09/world/israeli-jets-
destroy-iragi-atomic-reactor-attack-
condemned-us-arab-nations.html -
Update 22/2/2023

S/PV.2288 - Security Council official
records, 36th year, 2288th meeting,
19 June 1981, New York, https:/
digitallibrary.un.org/record/551160 -
Update 22/2/2023

S/RES/487(1981) - Resolution 487
(1981) / adopted by the Security
Council at its 2288th meeting, on June
19, 1981, https://digitallibrary.un.org/
record/22225 - Update 22/2/2023

Michael Wood, “INTERNATIONAL
LAW AND THE USE OF FORCE:
WHAT HAPPENS IN PRACTICE?”
India Journal of International Law,
Vol53, 2013, Pg 358, https://legal.
un.org/avl/pdf/ls/Wood_article.pdf -
Update 21/2/2023

Also known as the Six-Day War, https://
www.history.com/topics/middle-east/
six-day-war - Update 31/5/2023



[22].

[23].

[24].

[25].

The Six-Day War between Israel and the
Arab States, https://nghiencuuquocte.
org/2014/11/12/cuoc-chien-sau-ngay-
giua-israel-va-cac-nuoc-rap/ - Update
31/5/2023

Brownlie, Ian, International Law and
the Use of Force by States (Oxford, 1963;
online ed, Oxford Academic, March
22, 2012), https://doi.org/10.1093/
acprof:0s0/9780198251583.001.0001,
- Update 31/5/2023.

Van de Hole, Leo. “Anticipatory Self-
Defence Under International Law.”
American  University International
Law Review 19, no. 1 (2003): 69-
106. https://digitalcommons.wcl.
american.edu/cgi/viewcontent.
cgi?article=1160&context=auilr -

Update 20/2/2023

A series of UN Security Council
resolutions  strongly  condemned
Israel’s actions. E.g., S.C. Res. 233,
UN SCOR, 2288th Meet., UN Doc.
S/P.V. 1352 (1967); S.C. Res. 234, UN
SCOR, 1350th Meet., UN Doc. S/P.V.
1352 (1967); S.C. Res. 235, UN SCOR,
1352nd Meet., S/P.V. 1352 (1967); S.C.
Res. 236, UN SCOR, 1357th Meet.,
UN. Doe. S/P.V. 1352 (1967); S.C.
Res. 237, UN SCOR, 1361st Meet.,

[26].

[27].

[28].

[29].

59

UN Doc. S/RES/237 (1967); S.C. Res.
240, UN SCOR, 1371st Meet., UN
Doc. S/RES/240 (1967); S.C. Res. 242,
UN SCOR, 1382nd Meet., UN Doc. S/
RES/242 (1967).

A/6717, UN General Assembly Offical
Records, Fifth Emergency Special
Session, 1562th Plenary meeting,
19/6/1969, Para 142,143 - https:/
www.un.org/unispal/document/auto-

insert-180049/ - Update 20/2/2023

Message of the President of the Russian
Federation, February 24, 2022, 06:00
Kremlin Moskva, http:/kremlin.ru/
events/president/news/67843 - Update
1/6/2023

[28] A/RES/ES-11/1,
against Ukraine: resolution / adopted
by the General Assembly, https://
digitallibrary.un.org/record/3965290 -
Update 15/5/2023

Aggression

A/RES/ES-11/4, Territorial integrity
of Ukraine: defending the principles
of the Charter of the United Nations:
resolution / adopted by the General
Assembly, https://digitallibrary.un.org/
record/3990673 - Update 15/5/2023



60

QUYEN TU VE CHINH PANG
TRONG XUNG POT NGA - UKRAINE

Ngén Chu Hoang®
Email: hoangnc@hou.edu.vn

Ngay toa soan nhan dugc bai bao: 03/02/2023
Ngay nhan két qua phan bién danh gia: 03/08/2023
Ngay bai bao dugc duyét dang: 10/08/2023

DOI: 10.59266/houjs.2023.296

Tém tit: Quyén tw vé chinh dang theo Piéu 51 Hién chirong Lién hop quéc da dwoc
phia Nga vién dén nhu mét phcfn can cir cho “chién dich quan sy dac biét” cua ho tién hanh
& Ukraine tir ngay 24 thang 2 nam 2022. Tuy nhién, dp dung 1y thuyét lién quan dén quyén
tw vé chinh dang van la mét van dé gay tranh cadi, dac biét la trong cach vién dan, gidi thich
quyén nay nhw mét phwong tién dé hop phéap héa viéc sir dung vii lwc. Nghién civu dudi day
€ xem xét tinh ding ddn trong vién dan ciia Nga vé quyén tw vé chinh dang dé tir @6 dwa ra
nhitng binh ludn, danh gid vé sw kién; dong thoi dwa ra mot sé khuyén nghi cho cdc bén cé
lién quan; va rit ra kinh nghiém cho Viét Nam nham tranh gdp phdi cdc vin d@é twong tir .

Tir khéa: Quyén tie vé chinh dang, te vé, nguyén tdc cam sit dung vii liwe, Nga - Ukraine

I. Pit van dé rat quan trong trong duy tri hoa binh va an

Tir bo viée st dung vii luc duge xem ninh quoc té. Tuy nhién, nguyén tac nay

14 mot trong nhitng nguyén tic co ban van budc phai thira nhan mot s6 ngoai 1¢

trong hé théng phap luat qudc té hién dai
va cung voi su hinh thanh cua Lién Hop
Quéc (LHQ) nguyén tic nay dong vai tro

nhu: cho phép sir dung vil lyc dé tu vé';
sir dung vil luc trén co s& mot nghi quyét
cua Hoi déng bao anf; st dung vii lyc nhu

* Khoa Luét — Truong Pai hoc Mé Ha Noi

* Hién chuong Lién Hop Qudc, Piéu 51: “Khéng ¢ mét diéu khodn ndo trong Hién chiong nay lam
ton hal dén quyén tw vé ca nhan hay tap thé chinh dang trong truong hop thanh vién Lién hap qudc
bi tan cong vil trang cho dén khl Hoi d‘ong bado an chira dp dung dwoc nhitng bién phdp can thiét dé
duy tri hoa binh va an ninh quéc té...”

t Boi viée st dung vil lyc dya trén co s& nghi quyét cua H01 ddng bao an chinh 1a dé dam bao cac muc
tiéu ctia Lién Hop Qudc tiéu biéu nhu ngin chin cac mbi nguy hai t6i hoa binh va an ninh quéc té hay
ngan chan hanh vi xdm lugc. Hién Chwong Lién Hop Qudc, Diéu 42: “Néu Hoi dong bdo an nhin
thdy nhitng blen phap néi & diéu 41 la khéng thich hop, hodc t6 ra la khéng thich hop, thi Hoi d‘ong
bado an ¢é quyén ap dung moi hanh dong cia hdi, luc, khong quan ma Hoi dong bao an xét thdy can
thiét cho viée duy tri hodc khéi phuc hoa binh va an ninh quéc té...”



mot cong cu dé thuc hién quyén dan toc
tu quyét§. Trén thuc té, viéc st dung vii dé
tu vé cua mot quéc gia dugc ghi nhan tir
rat sém? va dugc duy tri cho t6i ngay nay
boi d6 1a cach dé duy tri mot hién trang
can bang cta quan hé qudc té, noi ma cac
qudc gia déu binh ding vé chu quyén, moi
qudc gia déu can duoc ton trong vé doc
1ap chinh tri va toan ven 1anh tho.

Thong qua nhitng thong tin thoi
su dd dugc cong bd, két hop vé6i nhiing
co s& phap 1y va thyc tién c6 lién quan,
nghién ctru dudi day s€ xem xét tinh ding
dan trong vién din ciia Nga vé quyén ty
vé chinh dang dé tir 46 dua ra nhitng binh
luan, danh gia vé su kién; dong thoi dua
ra mot s6 khuyén nghi cho cac bén co
lién quan; ngoai s€ lién h¢ va rut ra kinh
nghiém cho Viét Nam nham tranh céc van
dé tuong tu.
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II. Co s& ly thuyét

Co s 1y thuyét vé& quyén ty vé chinh
dang bao gém mot hé théng dd so cac hoc
thuyét, cac quan diém, cac tip quan va cac
quy dinh c6 lién quan, hau hét trong s6 d6
déu phat trién trén nén tang cua hoc thuyét

¢ “chién tranh chinh nghia” (just war)™
— trong d6 chién tranh (dung dé tu vé) chi
hop 1y néu mot quéc gia doi mat véi mobi
nguy hiém sip xay ra va viéc sir dung vii
luc 14 can thiét va twong xtng véi mdi de
doa'. Sau Chién tranh thé gioi thir II, 1y
thuyét LHQ ghi nh4n rang hanh vi tu vé
chi c6 thé duoc thue hién bsi mot quéc
gia khi c6 mot cudc tin cong vii trang?
chéng lai ho.

Tuy nhién, dé giai quyét cac van dé
thuc tién qudc té phuc tap da xuat hién
thém cac l1ap luan moi vé cach st dung vii
I dé ty vé tir d6 mo rong 1y thuyét truyén
théng vé hanh vi tu vé chinh dang da duoc

$ Boi mot dan toc thude dia khi dau tranh cho muu ciu doc 1ap, muu cAu tu quyét dinh van ménh chinh
tri ciia minh, thi khi d6 viéc str dung vii lyc duge coi nhu mot bién phap hop phap dé dam bao cho
quyén con ngudi. Nghi quyét 1514 (XV), Tuyén bd trao tra doc 1ap cho cac nude va dan toc thude dia,
dugce thong qua nam 1960 véi 89 phiéu thuan va 9 phiéu tring, nhin manh rang: “cdc ddn téc déu cé
quyén tw quyét; nho co quyén ds, ho tr do xdac dinh dia vi chinh tri ciia minh va tw do theo duédi sw
phat trién kinh té, xa hoi va van hoa cua minh”

1 Sir dung vil lyc dé tu vé duoc xay dung tir hoc thuyét chién tranh chinh déng tir thoi La Ma va Hy
Lap. Thanh Augustin 354-430) dinh nghia rang “nghia chién tranh chinh nghia la tra thit cho nhiing
t6n thwong ma bén cé ti da tir choi siea déi. Chién tranh da dwoc bt tay vao dé trimg phat nhiing
sai trdi va khoi phuc nguyén trang hoa binh nhung khong xa hon”

™ Evans, M. (Ed.), Just War Theory: A Reappraisal, Edinburgh University Press, 2005, http://www.
jstor.org/stable/10.3366/j.ctt1r24hg - Truy cap ngay 11/3/2023

't Hugo Grotius, On the Law of War and Peace, 1625, https://www.britannica.com/topic/just-war -
Truy cap ngay 11/3/2023

# Theo Diéu 51 Hién chwong LHQ; Xem thém “mot cugc tan cong vii trang’ " trong phan quyét cia
ICJ vu Nicaragua — Hoa Ky nam 1986 1a: “mét cudc tan céng vii trang phdi dwrgc hleu khong chi bao
gom cdc hanh déng cia lie leong vii trang chinh quy xuyén qua bién giéi quoc té, ma con bao gom
ca ‘viéc giri béi hodc trén danh nghia ciia mét Quoc gia cdc nhom, bang nhém, linh danh thué hay
linh khéng chinh quy c6 vii trang dé thuce hién cdc hanh vi vii lee vii trang chong lai mot Quéc gia
khac voi mike do nghiém trong twong dwong’ voi hanh vi tan cong vii trang thuc sy duoc thuc hién
béi liee heong chinh quy, ‘hodc nuée ndy cé dinh liu thie chat’...”. https://www.icj-cij.org/case/70
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ghi nhan trong Hién Chuong LHQ. Cu
thé, co ba thuat ngir dai dién cho ba ly
thuyét phd bién cho phép sir dung vii luc
trude khi c6 mot cude tan cong vil trang
gom: (i) Tw vé dodn truwéc (Anticipatory
self-defence); (ii) Tw vé phii dau (Pre-
emptive self-defence); (iii) Tw vé phong
ngura som (Preventive self-defence).

Tw vé dodan truwoc (Anticipatory
self-defence) 1a viéc mot qudc gia str dung
vii lyc dé nhiam ngan chan mot cude tan
cong vil trang sap xdy ra, (cudc tin cong
vil trang sip xay ra) c6 thé dugc thuc hién
bdi mot chu thé 14 qudc gia hodc phi qudc
gia®. Trong d6, “sip xay ra” can dugc
hiéu 1 c6 nhitng bang chimg chan chin
cho thay cudc tan cong vil trang d6 da dén
rit gan, viéc hanh dong ngay lap tic l1a
can thiét va khong con bién phap nao khac
ngoai sir dung vii lyc. Cac quan diém ung
ho ly thuyét tu vé doan trudc khé‘ing dinh
rang day 1a mot quyén tu nhién (cd hiru)
ctia mot qudc gia, quyén ndy ton tai trude
khi Hién chuong LHQ dugc hinh thanh™",

Tw vé phii diu (Pre-emptive self-
defence) 1a viéc mot quic gia sir dung vii
luc dé ty vé nham ngan chan mot hanh
dong hiru hinh, cu thé néu nhan théy
tiém ning s& som phat trién thanh mot
cudc tdn cong vil trang chong lai n6'.
Cudc tan cong vil trang tiém tang (trong
truong hop nay) s& xa hon vé mat thoi
gian so v&i mot cudc tan cong vii trang
duogc xac dinh va ngin chan béng hanh
dong ty v¢ doan trudc ké trén. Giéng voi
tu vé doan trudc, hanh dong st dung vi
luc dé tu vé phu dau cling dugc xem la
cap thiét ngay 1ap tirc, ddng thoi (tinh thé
cho thay) khong c6 bién phap khac, va
khong c6 thoi gian dé can nhic — “an
instant and overwhelming necessity for
self-defense, leaving no choice of means,
and no moment of deliberation*?. Sau su
kién khang b6 11/9/2001 hoc thuyét vé tu
vé phu ddu cua Hoa Ky cang nhan sy ung
ho¥ M1 boi trude nhitng nguy co thiét lai
v6 cung 16n cua v khi huy diét hang loat
(nhu vii khi hat nhan) hay hoat dong cua

% Ashley S. Deceks, Chapter 29: Tamming the Docctrine of Pre-emption, The Oxford Handbook of
Use Force in International Law, Oxford University Press, USA, 2015

M Yoram Dinstein, War, Aggression and Self-Defence, Cambridge University Press, 2011, https://doi.
org/10.1017/CB0O9780511920622 - Truy cap ngay 2/2/2023

™" Sean D. Murphy, The Doctrine of Preemptive Self-Defense, 50 Vill. L. Rev. 699 (2005) - https://
digitalcommons.law.villanova.edu/vlr/vol50/iss3/9 - Truy cap ngay 2/2/2023

" Chién lugc An ninh Qudc gia Hoa Ky 2002, https:/georgewbush-whitehouse.archives.gov/nsc/
nss/2002/ - Truy cap ngay 3/2/2023

i Reisman, W. M., & Andrea Armstrong. (2006). The Past and Future of the Claim of Preemptive
Self-Defense. The American Journal of International Law, 100(3), 525-550. http://www.]stor.org/sta-
ble/4091369

%% Bethlehem, Daniel. (2012). Self-Defense Against an Imminent or Actual Armed Attack By Nonstate
Actors. The American Journal of International Law. 106. 770-777. https://www.un.org/law/counsel/
Bethlehem%20-%20Self-Defense%20Article.pdf

M Bao cdo cua Tong thu ky LHQ (Kofi Anan) In larger freedom: towards development, securi-
ty and human rights for all, 124, A/59/2005 - https://documents-dds-ny.un.org/doc/UNDOC/GEN/
NO05/270/78/PDF/N0527078.pdf?OpenElement - Truy cap ngay 3/2/2023



cac nhom khiing bé thi s& 1a qua mudn néu
doi cho dén khi mot cude tan cong thuc sy
dién ra****

Tw vé phong ngira som’'"
(Preventive self-defence) co nghiala viéc
su dung vii luc dé tu vé nham ngdn chan
moi de doa nghiém trong trong tuong lai
do mét cudc tin cong vil trang gy ra,
khi chua c6 bang chung thyc sy rd rang
vé thoi diém hodc dia diém ma cudc tin
cong d6 co thé xuat hién. Nhitng ngudi
tng ho 1y thuyét nay cho rang c6 mot moi
de doa nghiém trong can dugc ngan chan
bang hanh dong tu vé rat sém, mac du dé
xéac dinh chinh xac khi nao va bang cach
nao mdi de doa d6 s& dién ra hay biéu
hién rd rang thanh mdt cudc tan cong vii
trang 1a diéu vo cung khé khin, nhung
néu khong hanh dong ngay hiu qua s&
khon luong va khong thé dao ngugc. Tuy
nhién, day ciing 1a 1y thuyét vap phai
nhiéu tranh cii va su phan d6i boi sy kho
khan trong xac dinh mtc do can thiét cho
viéc su dung vi luc, ti€u biéu nhu vu
viéc Israel tdn cong cic co so hat nhan
cua Iraq nam 1981%, Cy thé, vao ngay

seokokon
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7 thang 6 nam 1981, Israel ném bom mot
trung tim nghién ctru gan Baghdad, pha
huy 10 phan tng hat nhan Osirak, noi ma
theo Israel khang dinh la dang phat trién
bom hat nhan va di sin sang dé st dung
chbng lai ho vao nim 1985. Hoi dong
Bao an, sau cudc tranh ludn kéo dai¥tss
dd nhat tri va manh mé& 1én an “cudc tan
cong quan sy cua Israel vi pham rd rang
Hién chuong Lién hop qubc va cac chuan
muc tng xir qudc t&71. Cudce tranh ludn
tap trung vao su can thiét cua cac hanh
dong cua Israel, trong d6 da s6 quan diém
cho rang Israel da khong sir dung hét cac
bién phap hoa binh dé giai quyét van
dé (vii lyc khong phai 1a giai phap duy
nhat), dong thoi Israel ciing khong dua ra
dugc bang ching cho thdy mot cudc tan
cong bang vii khi hat nhan nhdm vao ho
sap xay dén. Nhu vay, c6 thé thiy ring
1y thuyét nay giup mé rong kha ning sir
dung vii luc cua cac quc gia toi tdi da.
Boi du nguy co van con mo hd va chua
thé chting minh r6 rang, viéc st dung vii
luc da duoc chép nhan dudi danh nghia
tu v€. Viéc nay ro rang di ngugc lai véi

Schmitt, M.N. (2011). Responding to Transnational Terrorism Under the Jus ad Bellum: A Nor-
mative Framework. In: Essays on Law and War at the Fault Lines. T.M.C. Asser Press. https://doi.
org/10.1007/978-90-6704-740-1_2 - Truy cap ngay 4/2/2023

1 Cach dich cua tac gia nhim 4m chi viéc tu vé s& duoc dat ra do nhu cau phong ngira sém. Theo
dinh nghia cta tir dién Cambrigde: Preventive c6 nghia la du dinh ngin chan diéu gi d6 trude khi no
c6 thé xay ra hodc trudc khi né tré thanh van dé, https:/dictionary.cambridge.org/dictionary/english/
preventive - Truy cép ngay 30/5/2023

#H David K. Shipler, “ISRAELI JETS DESTROY IRAQI ATOMIC REACTOR; ATTACK CON-
DEMNED BY U.S. AND ARAB NATIONS”, Special To the New York Times, 19/6/981, https://www.
nytimes.com/1981/06/09/world/israeli-jets-destroy-iraqi-atomic-reactor-attack-condemned-us-ar-
ab-nations.html - Truy cap ngay 22/2/2023

$88% S/PV.2288 - Security Council official records, 36th year, 2288th meeting, 19 June 1981, New
York, https://digitallibrary.un.org/record/551160 - Truy cdp ngay 22/2/2023

M7 S/RES/487(1981) - Resolution 487 (1981) / adopted by the Security Council at its 2288th meeting,
on 19 June 1981, https://digitallibrary.un.org/record/22225 - Truy cép ngay 22/2/2023
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nhiing nguyén tac, muc ti€u co ban cua
LHQ va chac chan tao ra hé luy ti€u cuec.

Tom lai, do mirc d¢ nguy hiém, tinh
can thiét ctia hanh dong tu v€ c6 muc do
giam dan, viée st dung vii luc dé tu vé
trong ba truong hop ké trén, theo do, ciing
nhan dugc sy ung ho giam dan. Tham chi
viéc tu v€ phong ngura sém thuong bi 1én
an 14 hanh vi vi pham nguyén tic cAm sir

sk ok

dung vii luc™™. Mac du con nhiéu tranh
cdi vé cach sur dung thuat ngir, cach giai
thich va ap dung cac Iy thuyét trén, tuy
nhién nghién ctru s€ thir ddnh gia muc do
pht hop gitra chién dich quéan su dic biét
ctia Nga vai cac ly thuyét ké trén.

IT1. Phwong phap nghién ciru

Phuong phép khoa hoc dugc su
dung chu yéu trong nghién ctru 1a phuong
phap phan tich 1y thuyét, phuong phap d6i
chiéu, phuwong phép gia thuyét va mot sd
phuong phap khac phu hop voi phuong
phap luan cua triét hoc Mac-Lénin.

IV. Két qua va thio luin

Tham khao vu Israel tin cong Ai
Cép vao nam 19671117 ¢ thé cho chiing ta
ciu tra 101 rang Nga c6 sir dung 1y thuyét

vé Tw vé phong ngira (Anticipatory self-
defence) lam can cu cho chién dich quan
su dic biét nham vao Ukraine hay khong.
Cu thé, cudc khong kich cua Israel nham
vao luc lugng khong quan Ai Cap duoc lap
luan nhu mdt hanh dong ty v¢ phong ngura
trude mot hiém hoa gﬁn ké sau khi Ai Cap
(va cac ddong minh A Rap) tap trung luc
lugng vao sat bién giodi Israel, dong ctra eo
bién Tiran, yéu cau Luc lugng Khan cip
Lién Hop Qudc (UNEF) roi Ai Cap, dong
thoi Ai Cép (va cac dong minh A Rép)
cling huy dong mot luong 16n lyc lugng,
vii khi dé chuan bi cho chién tranhi.
Céc hoc gia phuong Tay cho rang hanh
dong cua Israel dugc cho 1a mot vi du kinh
dién cho 1y thuyét ty vé phong ngira, boi
khi do6 Israel dugc cho 1a khéng con lya
chon nao khac ciing nhu khong con thoi
gian dé can nhic¥. Bén canh dé ciing
cling c6 hoc gia st dung thuét ngit tu vé
phu dau dé noi vé hanh dong tin cong cua
Israel vao Ai Cap nam 19674, Tuy chua
hoan toan c6 su thong nhat vé cach su
dung thuat ngir tu vé phong ngura va ty vé
phu dau thong qua vu viée Israel tin cong
Ai Cap nam 1967 nhung c6 thé thiy hanh
dong cua Israel thoi diém d6 khong nhan

""" Michael Wood, “INTERNATIONAL LAW AND THE USE OF FORCE: WHAT HAPPENS IN
PRACTICE?” India Journal of Interantional Law, Vol53, 2013, trang 358, https://legal.un.org/avl/
pdf/ls/Wood_article.pdf - Truy cdp ngay 21/2/2023

111t Con duge nhic dén voi tén goi Chién tranh 6 ngay, https://www.history.com/topics/middle-east/
six-day-war - Truy cap ngay 31/5/2023

i Cude chién Sau ngay giita Israel va cic nude A-rap, https:/nghiencuuquocte.org/2014/11/12/
cuoc-chien-sau-ngay-giua-israel-va-cac-nuoc-rap/ - Truy cép ngay 31/5/2023

88888 Brownlie, lan, International Law and the Use of Force by States (Oxford, 1963; online edn, Ox-
ford Academic, 22 Mar. 2012), https://doi.org/10.1093/acprof:0s0/9780198251583.001.0001, Truy
cap ngay 31/5/2023.

7 Van de hole, Leo. “Anticipatory Self-Defence Under International Law.” American University
International Law Review 19, no. 1 (2003): 69-106. https://digitalcommons.wcl.american.edu/cgi/
viewcontent.cgi?article=1160&context=auilr — Truy cap ngay 20/2/2023



phai qué nhiéu sy phan d6i, Hoi dong Bao
an hodc Pai hoi dong Lién hop qudc ciing
khong c6 nhitng dong thai 1én an nghiém

EETEEES

trong hanh vi cua Israel™ ™.

Troé lai voi truong hop cua Nga,
chung ta c6 thé d& dang nhan thy su
thiéu vang cac bang chimg, cic thong
tin, cac y kién c6 loi hau thuan cho hanh
dong cuia Nga gidng nhu truong hop cua
Israel. Pic biét, vao thdi diém nim 1967,
Nga da ung ho tinh hgp 1y trong hanh
dong cua Israel trong bdi canh do, tham
chi con ton vinh hanh dong cua Israel
la hanh dong anh hung, dang tu hao va
chinh dang''" do vay dang li ra Nga can
c6 nhitng chuan bi, lap luén, hay dua ra
cac bang chimg, cin cir hop 1y hon cho
hanh dong cua minh (theo hudéng hoc tap
kinh nghiém cua Israel).

Sau khi loai trur 1y thuyét tr vé du
doan, theo tac gia, truong hop st dung vii
luc ciia Nga la mét su Kkét hop gitta tu vé
phu dau va tu vé phong ngira sém vi trén
thuc té n6 khong hoan toan chi giéng voi
bat ki 1y thuyét nao. Phan tich bai phat
biéu##### cia Tong théng Nga Vladimir
Putin dugc phat di vao trude thoi diém
“chién dich quan sy dac biét” dugc bat
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dau co thé chi ra mot vai dau hiéu cia viéc
van dung ly thuyét tu vé phu dau va tg vé
phong ngtra sém nhu sau:

Thir nhét, ong Putin cho ring NATO
da lién tuc md rong tir sau khi Lién x0 tan
rd, va rang trong 30 nim vira vira qua Nga
da rat nd luc dat duoc cac thoa thuan vai
NATO nhung déap lai Nga da tr¢ thanh
“nan nhan” cua chu nghia ly khai dugc
hau thuin béi phuong Tay. Ong dua ra cac
vi du cua cac “nan nhan” khac cua phuong
Tay gom Iraq, Lybia, Syria va dwa dén két
ludn rang

“.khi NATO mé réng vé phia
Déng, tinh hinh doi véi ddt nude ching ta
dang tro nén toi té va nguy hiém hon moi
nam. Hon nita, trong nhitng ngdy gan day,
gidi lanh dao NATO da cong khai néi vé
sw can thiét phdi tang téc, ddy nhanh tién
do co so ha td;ng cua Lién minh toi bién
gioi Nga...”

Nhu viy, tai thoi diém Nga phat
dong “chién dich quan sy dac bi¢t” cac
thong tin tir phia Nga va ca phuong Tay
déu chua cho thdy nhimng dau hiéu rd rang
rang Ukraine hay NATO dang chuén bi
dé thuc hién mot cude tan cong vil trang
nhiam vao Nga; vé& phan minh Nga ciing

sk ok

A series of U.N. Security Council resolutions strongly condemned Israel’s actions. E.g., S.C.
Res. 233, U.N. SCOR, 2288th Meet., U.N. Doc. S/P.V. 1352 (1967); S.C. Res. 234, U.N. SCOR,
1350th Meet., U.N. Doc. S/P.V. 1352 (1967);

S.C. Res. 235, U.N. SCOR, 1352nd Meet., S/P.V. 1352 (1967); S.C. Res. 236, U.N. SCOR, 1357th
Meet., U.N. Doe. S/P.V. 1352 (1967); S.C. Res. 237, U.N. SCOR, 1361st Meet., U.N. Doc. S/RES/237
(1967); S.C. Res. 240, U.N. SCOR,

1371st Meet., U.N. Doc. S/RES/240 (1967); S.C. Res. 242, U.N. SCOR, 1382nd Meet., U.N. Doc. S/
RES/242 (1967).

T Thu ctia BO trudng BO ngoai giao Lién X6 gui téi ngay 13 thang 6 nam 1967 (A/6717), UN Gen-
eral Assembly Offical Records, Fifth Emergency Special Session, 1562th Plenary meeting, 19/6/1969,
doan 142,143 - https://www.un.org/unispal/document/auto-insert-180049/ - Truy cap ngay 20/2/2023

11111 Thong diép cuia Tong thong Lién bang Nga, Ngay 24 thang 2 nam 2022 06:00 Kremli Matxcova,
http://kremlin.ru/events/president/news/67843 - Truy cap ngay 1/6/2023
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khong biét duge ring ¢ dau va khi nao s&
c6 mot cudc tan cong nham vao ho; tit ca
nhitng gi phia Nga c6 thé khang dinh ring
mot nguy co vé mdt cudc tin cong vao
Nga 1a ¢6 kha ning xay ra néu NATO tiép
tuc mo rong vé phia Pong — déng nghia
voi vige Ukraine gia nhap NATO. Va co
thé mot cach gian tiép Téng théng Nga
d3 am chi rang néu khong hanh dé tu vé
tir som Nga c6 thé s& tré thanh nan nhan
nhu Iraq, Lybia, Syria — khi d6 héu qua s¢€
la cyc ki nghiém trong, nudc Nga s€ chiu
nhiing ton that vo cung niang né. Do dé
c6 thé thay 1y thuyét vé Tu vé phong ngira
som (Preventive self-defence) phan nao
d6 da dugc van dung ¢ day.

Thtr hai, ngoai vi¢c chi ra NATO
dang mé rong va dit Nga vao nguy hiém,
ong Putin ciing chi ra hang loat cac cac
hanh dong trén phuong di¢n chinh tri,
ngoai giao cua Ukraine, NATO, Hoa Ky,
va phuong Tay déu co tiém ning phat trién
thanh mot cudc tan cong vil trang:

“...nhitng moi de doa co ban ma cdc
chinh tri gia phwong Tay voé trach nhiém
da tao ra cho Nga mét cach nhdt qudn, thé
16 va khéng lich sw tir ndm ndy qua ndm
khac...”

“..mot thé luc thu dich “chéng
Nga” dang hinh thanh. Duoc kiém sodt
hoan toan tir bén ngoai, no dang lam moi
cach d@é thu hit luc lwong vii trang NATO

’

va co dwoc vil khi toi tan...’

“...Bdt chdp moi thit, vao thing 12
nam 2021, ching téi van mét lan nita cé
gang dong y véi Hoa Ky va cdc dong minh
cia ho vé cdc nguyén tic dam bdao an ninh
6 chau Au va khéng mé réng NATO. Moi
thiv déu vo ich. Vi tri ciia Hoa Ky khéng
thay d6i. Ho khéng cho rdang can phai

dam phan voi Nga vé van dé then chot nay
doi voi chung toi, theo duoi muc tiéu cua

’

riéng ho, ho bo bé loi ich cua chung toi..."
Va 6ng di dén két luan:

“Ho khéng dé lai cho ching t6i
bat ky lwa chon nao khac dé bao vé nuéc
Nga va nguoi dan cua chung toi, ngoai
lwa chon ma chung t6i bugc phdi s dung
ngay nay.”

Ngoai ra trong phét biéu ctia minh
ong Putin ciing nhic téi hai nha nude cong
hoa ty xung ¢ khu vuc Donbass, day co
thé xem la cach Nga am chi viéc ho tham
gia tu vé tap thé v6i hai nha nude nay. Tuy
nhién, tu cach phap 1y cua hai nha nudc
tu xung Donetsk va Luhansk lai 1a van dé
gdy tranh cdi, boi 1y thuyét vé quyén ty vé
chinh dang theo Piéu 51 dang danh quyén
duoc st dung vii luc dé tu vé cho céc thuc
thé 1a qudc gia. Trong khi do, ngoai viéc
dugc Nga cong nhan 1a hai qubc gia doc
lap, su hién dién ctia hai nha nudc ty xung
nay nén dugc xem la mot phong trao ly
khai bén trong Ukraine. Nhu vay, lap luan
rang Nga dang tham gia ty vé tap thé cung
hai nha nudc nay cling la chua phu hop.

V. Két ludn

5.1. Téng két tiv vu vige giva Nga
va Ukraine

Xung dot gitra Nga va Ukraine ma
dinh diém 1a chién sy giita d6i bén kéo
dai tir ddu nam 2022 cho t6i nay 1a minh
chung rd rang cho sy that bai cua cac bién
phap dam phan, hgp tac trong hoa binh
phu hop voi phap luat qudc té. Tuy nhién,
ding trén 1ap truong khach quan va trung
1ap, chung ta khong thé chéi bo cac thuc
té khach quan sau: (i) Chién dich quan sy
dac bi¢t cua Nga trén danh nghia thyc hién
quyén ty vé chinh ddng chwa hoan toan



pht hop véi phap luat qudc té vi con thiéu
cac 1ap luan va bang chimg viing chic; (ii)
Chién sy Nga - Ukraine ciing khong nam
ngoai cudc ddi dau da co bé day lich su
gitta Nga voi phuong Tay, do d6 nhiing
hiém hoa nhan tién v&i an ninh va nhiing
1ap luan duoc truyén tai thong qua bai phat
biéu ctia Tong théng Nga, Vladimir Putin
khong phai hoan toan la vo can cu; (iii)
Ca Nga, Ukraine (va ca phuong Tay) déu
c6 16i khi khong danh su t6n trong thich
dang cho van dé an ninh, cha quyén cua
dbi tac; (iv) Phan tng cua cong dong thé
giéi danh cho hanh dong cua Nga da s6 1a
phan d4issssss T

Nhu vy, trén phuong dién phép 1y,
hanh dong st dung vii lyc cua Nga ddi
v6i Ukraine dga trén 1ap luan tu vé vao
thoi diém hién tai chua thé duoc chimg
minh 12 hop phap. S& rat nguy hiém néu
v0i vang ung ho “chién dich quan sy dac
biét” ciia Nga nhu la mdt bién phap tu vé
phu hop voi ludt quéc té vao thoi diém
hién tai (khi chwa c6 du bang ching, cin
ctr viing chic) béi no s& bién hanh dong
cua Nga tr¢ thanh mét tién 18 duoc thira
nhan, va tir d6 c6 thé s& c6 nhiéu kich ban
tuong tu. Tuy nhién, ching ta cling khong
thé voi vang phan d6i hanh dong cua Nga,
boi du 1a khé, nhung van c6 kha ning rang
sau ndy Nga s& dua ra dugc nhirng bang
ching viing chic dé bién minh cho hanh
dong quan sy cua minh 1a hop phap; va du
khong dao ngugc nhitng hau qua hay céac
hanh dong thuc té, viée xoay chuyén lai
nhan thirc va quan diém cua cong dong thé
gidi van hoan toan co thé xay ra.
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Bén canh do, trén phuong di¢n chinh
tri, chién dich tai Ukraine cung voi hang
loat dong thai gan day da cho thay dich
dén cua ngudi Nga khong chi dimg lai &
nhimg muc tiéu vé quan sy. Béi hon hét
Nga da “glri gdm” mot thong diép 16 rang
vé yéu cau an ninh ctia Nga t4i tat ca cac
qudc gia trong khu vuc. Pong thoi, bang
vi€c thach thic ca phuong Tay va Hoa
Ky cung ltc trén moi phuong dién, nguoi
Nga dang cho thdy nd luc tai khiang dinh
vi tri ctia ho trén ban dd chinh trj thé giéi.
Théong qua cac dién bién kinh té co lién
quan lién quan gan day, c6 thé thiy nguoi
Nga da c6 mot sy chuén bj ki ludng tr rat
som dé khong chi déap tra cac don trimg
phat v& kinh té cua phuong Ty va Hoa
Ky ma thuc té con 1a mot chién luoc di
dau dai hoi v6i G7 thong qua viée ciing
¢b va mé rong BRICS. Quyét tim chinh
tri ké trén ctia Nga va dong minh (trong
BRICS) néu duoc hién thuc hoa s& 1a mot
don giang manh vao “trat ty” thé gioi hién
tai — von duoc cho la dang van hanh va
chiu su chi phéi cha yéu boi truc lién minh
chinh tri Hoa Ky va phuong Tay. Do vay,
rat c6 thé chién dich quéan su cua Nga c6
vé chi 13 mot nudc di nho, mot ngodi nd
dé kich hoat va nguy trang cho mat loat
nhitng nudc di trén ban ¢ chién luge méi.

Tom lai, trén goc do phap ly, két
luan vé tinh hop phép trong hanh dong cua
Nga vao thoi diém hién tai 1a chua da béng
chtng. Tuy nhién do thiéu cin ctr dé ung
ho hanh dong cua Nga, vi vay xu hudng
phan ung than trong va 1én an s€ 1a chu
yéu. Trén phuong dién chinh tri, ngudi
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Nga tit nhién s& hanh dong vi loi ich cua
nudc Nga trudce tién, va dua trén nhiing
ndi dung da phan tich, khi ma mam méng
ciia xung dot chua hé mat di, khi nguoi
Nga va dong minh da chuan bi dé ddi dau
voi phuong Tay va Hoa Ky thi kich ban
chién tranh 1an 2 c6 18 d4 dén rat gan. Lich
sir thé gidi nhiing trang tiép theo c6 thé s&
dugc ghi lai m§t cudc ddi dau méi véi quy
mo tham chi vuot xa chién tranh lanh.

5.2. Kinh nghiém cho Viét Nam

Théng qua nhiing phan tich vé xung
dot Nga — Ukraine xoay quanh 1y thuyét
quyén ty vé chinh dang, c6 thé rit ra mot
vai bai hoc kinh nghiém cho Viét Nam
nhu sau:

Thir nhat, nguyén nhan cia xung
dot chi yéu dén tir sy ddi dau cua hai phia
Nga — Ukraine (va ca phuong Tay) trong
mot thoi gian dai. Su thiéu thién chi leo
thang ctia d6i bén 1a ngdi n6 cho xung dot
vii trang. D¢ tranh d6i dién véi hau qua
tuong tu, Viét Nam can kién tri duong 161
ngoai giao mém déo, ton trong cac ddi tac,
dé cao va tuan thu cac nguyén tic, cac quy
dinh cua phép ludt qudc té. Bén canh do
Viét Nam can tiép tuc phat huy duong 16i
doc lap tu chu, khong tham gia cac lién
minh hodc cac xung dot, cac cudc ddi dau
¢6 thé anh hudng t6i loi ich quc gia. Pac
biét, khong nén c6 cach hanh dong gay
hén, khiéu khich hodc 1am gia ting thém
tinh trang cing thang khong cin thiét
trong quan hé ddi tac.

Thir hai, voi cac loi ich sbng con
ctia dat nudc, trong tinh hubng cép bach
nhit doi hoi phai dau tranh khong khoan
nhuong Viét Nam van can phai co nhiing
su chuén bi ki luong. Vi du, néu mudn
van dung 1y thuyét vé ty vé chinh déng
can c6 nhimg tuyén b vai 1ap luan chéc
chin gin vé6i cac bang chimg, cac thong
tin, két qua c6 duogc tir diéu tra... trude khi

thyc hién cac bién phéap vii luc dé tu vé;
dac biét phai ching minh duoc rﬁng mot
cudc tn coéng rd rang dang dén rat gan;
tu vé bang vil luc 12 bién phap cudi cing;
hanh dong dé ty vé phai duoc tién hanh
cap thiét.

Thu ba, thong qua viéc xu 1y cac
van dé c6 lién quan dén vu viéc giita Nga
va Ukraine, Viét Nam can duc rat va cap
nhat moi cac kinh nghiém trong hoat dong
d6i ngoai, tir d6 co thé xdy dung va phat
trién hé thong thdng hoc thuyét vé ngoai
giao riéng, phu hop voi duong 161, chinh
sach ctia Pang; phu hop véi cac diéu kién
lich str, van hoéa; va dac biét la dam bao loi
ich qudc gia; ton trong va tuan thi phap
luat quéc té.

Tai li¢u tham khdo:

[1]. Charter of the United Nations, Article
51: “Nothing in this Charter shall
prejudice  the legitimate right of
individual or collective self-defense
in the event of an armed attack by a
member of the United Nations until
The Security Council has not taken
the necessary measures to maintain
international peace and security...”

[2]. Using force based on Security Council
resolutions ensures the typical United
Nations goals, such as preventing threats
to international peace and security or
preventing acts of terrorism Micro-
invasion. United Nations Charter,
Article 42: “If the Security Council
finds that the measures referred to in
Article 41 are inadequate, or appear
inadequate, the Security Council shall
have the power to take any action it
takes sea, land, or air force as the
Security Council considers necessary
for the maintenance or restoration of
international peace and security...”

[3]. Because colonial people struggle
for independence and determine



their political destiny, using force
is considered a legal measure to
ensure human rights. Resolution 1514
(XV), Declaration on the granting of
independence to colonial countries and
peoples, passed in 1960 with 89 votes in
favor and nine abstentions, emphasized
that: “all nations have the right to self-
determination, under that right, they
freely determine their political status
and freely pursue their economic,
social and cultural development.”

Using force in self-defence is built on
the doctrine of just war from Roman
and Greek times. Saint Augustine 354-
430) defines it: “Just war is avenging
for losses that the guilty Party has
refused to correct. War has been taken
to punish the wrongdoers and restore
peace, but no further.”

Evans, M. (Ed.), Just War Theory: A
Reappraisal, Edinburgh University
Press, 2005, http://www.jstor.org/
stable/10.3366/j.cttlr24hg - Update
11/3/2023

Hugo Grotius, On the Law of War and
Peace, 1625, https://www.britannica.
com/topic/just-war - Update 11/3/2023

According to Article 51 of the UN
Charter; See also “an armed attack” in
the 1986 ICJ Nicaragua-US mission
decision: “an armed attack must be
understood not only to include the
actions of the regular armed forces
across the border international world but
also includes ‘being sent by or on behalf
of a country groups, gangs, mercenaries
or armed irregulars to commit acts of
force armed against Another State of
equal severity’to an actual armed attack
carried out by regular force, ‘or this
country has a sense of substance’...”.
https://www.icj-cij.org/case/70

Ashley S. Deeks, Chapter 29: Tamming
the Docctrine of Pre-emption, The

[9].

[10].

[11].

[12].

[13].

[14].

[15].

[16].

69

Oxford Handbook of Use Force in
International Law, Oxford University
Press, USA, 2015

Yoram Dinstein, War, Aggression and
Self-Defence, Cambridge University
Press, 2011, https://doi.org/10.1017/
CB09780511920622 - Update 2/2/2023

Sean D. Murphy, The Doctrine
of Preemptive  Self-Defense, 50
Vill. L. Rev. 699 (2005) - https://
digitalcommons.law.villanova.edu/vlr/
vol50/iss3/9 - Update 2/2/2023

US National Security Strategy 2002,
https://georgewbush-whitehouse.
archives.gov/nsc/nss/2002/ - Update
3/2/2023

Reisman, W. M., & Andrea Armstrong.
(2006). The Past and Future of the
Claim of Preemptive Self-Defense. The
American Journal of International Law,
100(3), 525-550. http://www.]stor.org/
stable/4091369

Bethlehem, Daniel. (2012). Self-
Defense Against an Imminent or Actual
Armed Attack By Nonstate Actors. The
American Journal of International Law.
106. 770-777.  https://www.un.org/
law/counsel/Bethlehem%20-%20Self-
Defense%20Article.pdf

Report of the Secretary-General of
the United Nations (Kofi Annan), In
larger freedom: towards development,
security and human rights for all,
124, A/59/2005 - https://documents-
dds-ny.un.org/doc/UNDOC/GEN/
N05/270/78/PDF/N0527078.
pdf?OpenElement Update 3/2/2023

Schmitt, M.N. (2011). Responding to
Transnational Terrorism Under the Jus
ad Bellum: A Normative Framework.
In: Essays on Law and War at the Fault
Lines. T.M.C. Asser Press. https://doi.
org/10.1007/978-90-6704-740-1 2 -
Update 4/2/2023

Cambridge Dictionary: Preventive
intended to stop something before



70

[17].

[18].

[19].

[20].

[21].

[22].

[23].

[24].

it can happen, or before it becomes a
problem: https://dictionary.cambridge.
org/dictionary/english/preventive -
Update 30/5/2023

David K. Shipler, “ISRAELI JETS
DESTROY IRAQI ATOMIC
REACTOR; ATTACK CONDEMNED
BY US AND ARAB NATIONS”,
Special To the New York Times,
19/6/981, https://www.nytimes.
com/1981/06/09/world/israeli-jets-
destroy-iraqi-atomic-reactor-attack-
condemned-us-arab-nations.html -
Update 22/2/2023

S/PV.2288 - Security Council official
records, 36th year, 2288th meeting,
19 June 1981, New York, https:/
digitallibrary.un.org/record/551160 -
Update 22/2/2023

S/RES/487(1981) - Resolution 487
(1981) / adopted by the Security
Council at its 2288th meeting, on June
19, 1981, https://digitallibrary.un.org/
record/22225 - Update 22/2/2023

Michael Wood, “INTERNATIONAL
LAW AND THE USE OF FORCE:
WHAT HAPPENS IN PRACTICE?”
India Journal of International Law,
Vol53, 2013, Pg 358, https:/legal.
un.org/avl/pdf/ls/Wood_article.pdf -
Update 21/2/2023

Also known as the Six-Day War, https://
www.history.com/topics/middle-east/
six-day-war - Update 31/5/2023

The Six-Day War between Israel and the
Arab States, https://nghiencuuquocte.
org/2014/11/12/cuoc-chien-sau-ngay-
giua-israel-va-cac-nuoc-rap/ - Update
31/5/2023

Brownlie, Ian, International Law and
the Use of Force by States (Oxford, 1963;
online ed, Oxford Academic, March
22, 2012), https://doi.org/10.1093/
acprof:0s0/9780198251583.001.0001,
- Update 31/5/2023.

Van de Hole, Leo. “Anticipatory Self-

[25].

[26].

[27].

[28].

[29].

i

Defence Under International Law.’
American  University International
Law Review 19, no. 1 (2003): 69-
106. https://digitalcommons.wcl.
american.edu/cgi/viewcontent.
cgi?article=1160&context=auilr —
Update 20/2/2023

of UN Security Council
resolutions strongly condemned Israel’s
actions. E.g., S.C. Res. 233, UN SCOR,
2288th Meet., UN Doc. S/P.V. 1352
(1967); S.C. Res. 234, UN SCOR, 1350th
Meet., UN Doc. S/P.V. 1352 (1967); S.C.
Res. 235, UN SCOR, 1352nd Meet.,
S/P.V. 1352 (1967); S.C. Res. 236, UN
SCOR, 1357th Meet., UN. Doe. S/P.V.
1352 (1967); S.C. Res. 237, UN SCOR,
1361st Meet., UN Doc. S/RES/237
(1967); S.C. Res. 240, UN SCOR, 1371st
Meet., UN Doc. S/RES/240 (1967); S.C.
Res. 242, UN SCOR, 1382nd Meet., UN
Doc. S/RES/242 (1967).

A/6717, UN General Assembly Offical
Records, Fifth Emergency Special
Session, 1562th Plenary meeting,
19/6/1969, Para 142,143 - https:/
www.un.org/unispal/document/auto-
insert-180049/ - Update 20/2/2023

Message of the President of the Russian
Federation, February 24, 2022, 06:00
Kremlin Moskva, http://kremlin.ru/
events/president/news/67843 - Update
1/6/2023

[28] A/RES/ES-11/1,
against Ukraine: resolution / adopted
by the General Assembly, https://
digitallibrary.un.org/record/3965290 -
Update 15/5/2023

A/RES/ES-11/4, Territorial integrity
of Ukraine: defending the principles
of the Charter of the United Nations:
resolution / adopted by the General
Assembly, https://digitallibrary.un.org/
record/3990673 - Update 15/5/2023

A series

Aggression



