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Abstract: The article analyzes the limitations of the regulations of non-custodial
sentences to study the penalties that apply to non-custodial penalties to clarify the adverse
effects of the practice of using non-custodial penalties. This article analyzes the limitations
in the regulations of non-custodial sentences, thereby researching the impact on the method
of applying non-custodial reform by studying sentences that apply non-custodial reform
penalties. On that basis, the article proposes to amend the non-custodial punishment
regulations and expand the scale of application of this penalty in the Criminal Code.
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of regulations.”
I. Introduction policy but also helps offenders continue

Community sentence is the main to study and work at agencies, businesses,

non-imprisonment penalty. This penalty
was stipulated in Vietnamese criminal
law as the earliest among the main non-
imprisonment penalties. The nature
of community sentences is to allow
offenders to serve their sentences in
society without having to be isolated from
society. Community sentence not only
demonstrates the State’s humanitarian

* Law faculty, Dalat University.

and communities during the execution
of their sentences. During this process,
they are placed under the supervision
and assistance of agencies, organizations,
and local authorities. On the other hand,
community sentence also helps save a
significant amount of the country’s budget.
With this penalty, the State does not need
to pay for the execution of punishments

" This penalty is stipulated in Ordinance No. PL/1982, dated June 30, 1982, of the Chairman of the
State Council on punishing crimes of speculation, smuggling, counterfeiting, and illegal business.
This Ordinance stipulates three months to two years community sentences as the main penalty. In
contrast, other main non-imprisonment penalties are only prescribed in the 1985 Penal Code.
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for those convicted in prisons or the costs
for reintegrating into the community
for convicted people after serving their
sentences.*

II. Theoretical basis:

The article is based on theories of
crime and punishment and the theory of
crime and sentencing.

2.1. Theory of crime and
punishment

Crime and punishment are two basic
theoretical foundations in Vietnamese
Criminal Law. The theory of crime clarifies
the concept of crime, and characteristics of
crime, classifies crime, and distinguishes
crime from other violations of the law and
the elements that constitute crime.’ The
theory of punishment clarifies the basis
of criminal responsibility, the meaning,
purpose, and role of punishment, the
penalty system, the basis for deciding on
punishment, and the regulations related to
the execution of punishment.

2.2. Theory of crime and penalty
determination

The theory of crime determination is
the theoretical foundation for determining
crimes and specific types of crimes. The
theory of penalty determination is the

foundation for choosing the specific
type and level of penalty to apply to
people and commercial legal entities
committing crimes to achieve the purpose
of punishment and meet the requirements
of crime prevention and control.™

III. Research Methods

Analytical methods, Commentary,
Inductive reasoning, Deductive reasoning,
Analogical reasoning, Critical thinking,
and Normative legal theory are used
to analyze the limitations of applying
community sentences.

Analytical methods, Commentary,
Inductive reasoning, Deductive reasoning,
Analogical reasoning, and Critical thinking
are used to make recommendations to
improve regulations on non-custodial
reform and improve the effectiveness of
community sentences.

IV. Results and Discussion

The practice of applying community
sentences shows that the following
difficulties and problems still exist:

4.1. Limitations in the regulations
of community sentence in the Penal Code

According to the regulation of
Clause 1, Article 36 of the Penal Code,
the community sentence “shall be

*Ho Ngoc Thao, “Discussion on the application of non-custodial reform,” Journal of Democracy and

Law No. 08-2010, p. 41-43.

$ Hanoi Law University (2019), Vietnamese Criminal Law Textbook, General Part. People’s Public
Security Publisher, p.49-158; Nguyen Ngoc Hoa (2013), Crime and the composition of crime. Peo-

ple’s Police Publisher, p. 11-110.

Y Hanoi Law University (2019), Vietnamese Criminal Law Textbook, General Part. People’s Public

Security Publisher, p. 217-335.

** Hanoi Law University (2019), Vietnamese Criminal Law Textbook, General Part. People’s Public

Security Publisher, p. 263-292.



imposed upon people who commit less
serious crimes or serious crimes defined
by this Law and have stable jobs or
fixed residences and do not have to be
isolated from society.” However, in a
study of all published sentences that
applied community sentences, we found
no grounds cited: “do not have to be
isolated from society.” In the regulation of
Clause 1, Article 36 of the Penal Code, the
content “do not have to be isolated from
society” 1s abstract and very difficult to
determine. The Council of Judges of the
Supreme People’s Court has issued guides
for applying Article 65 of the Penal Code
on probation in Resolution No. 02/2018/
NQ-HDTP dated May 15, 2018, amended
and supplemented by Resolution No. 01
/2022/NQ-HDTP dated April 15, 2022
(referred to as Resolution No. 02/2018/
NQ-HDTP). This resolution has a guide
on the content: “It is considered that there
is no need to impose a prison sentence.”
This content is similar to the “do not have
to be isolated from society” specified in
Clause 1, Article 36 of the Penal Code
mentioned above so that we can refer
to it. According to Clause 5, Article 2
of Resolution No. 02/2018/NQ-HDTP
discussed above, there is a guideline: “/¢ is
considered that there is no need to serve a
prison sentence if the offender can reform
himself. The jury decided to give them a
suspended sentence if they did not pose
a danger to society, nor does it adversely
affect security, order, and social safety.”
However, the guiding content of this
resolution still does not clarify the issue:
what basis can one determine whether an
offender is “the offender has the ability to
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reform himself.” and how to evaluate: “fo
give them a suspended sentence if they did
not pose a danger to society, nor does it
adversely affect security, order and social
safety.” These contents are very abstract
and difficult to apply. Therefore, in trial
practice, the Trial Panel almost does not
mention this basis when they apply non-
custodial reform penalties to offenders.

For example, Judgment No.
98/2023/HS-ST dated June 13, 2023,
of the People’s Court of RG City, Kien
Giang Province, tried defendant Danh
Thi L (born January 1, 1983) for illegal
gambling. In the judgment, the Trial
Panel only stated that because Danh
Thi L wanted to have money to spend,
Danh Thi L directly carried out the act
of illegal selling lottery numbers in the
form of first numbers, ending numbers,
two-digit lottery numbers, three-digit
lottery numbers, the number of stones
of the Southern stations to determine
the win or loss with a total amount of
33.619.000 VND on December 1, 2022
and 543.000 VND on November 30, 2022
(discovered and stopped before the results
were announced). The defendant, Danh
Thi L, had no aggravating circumstances.
During the investigation and trial, the
defendant, Danh Thi L, honestly testified
and expressed remorse. The defendant,
Danh Thi L, committed a crime for the
first time, and her crime was less severe.
These mitigating circumstances are
applied according to the provisions of
Points s and 1, Clause 1, Article 51 of the
Penal Code. Defendant Danh Thi L has a
good character and has no criminal record.
Therefore, it is not necessary to isolate
defendant Danh Thi L from social life but
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hand the defendant over to his family and
the local government where the defendant
resides for education and rehabilitation,
which also achieves the purpose of
punishment.” In the above content, the
Trial Panel did not mention the basis for
assessing whether it is necessary to isolate
defendant Danh Thi L or not to isolate
defendant Danh Thi L from society.

4.2. The number of sentences using
non-custodial reform is very small

Research on trial judgments on
crimes requiring community sentences
shows that in many cases, the Trial Panel
applies suspended prison sentences instead
of community sentences. Researching the

judgments published on the Electronic
Information Portal of the Supreme
People’s Court on crimes that require
community sentences (as of September
15, 2023), the article’s author found that
most of the Trial Panels in these cases
applied probation. The number of cases
in which community sentence is applied
is a very small percentage. For example,
out of a total of 30 trial judgments for
the crime of involuntary manslaughter
published on the Electronic Information
Portal of the Supreme People’s Court (as
of September 15, 2023), there are a total
of 32 defendants. The following penalties
are applied:

Statistics table of sanctions applied in 30 sentences for involuntary manslaughter

Number Sanctions apply Quantity Percentage
1 Determinate imprisonment; 8 25
2 Probation 20 62,5
3 Community sentence 4 12,5
Total 32 100,0

Source: compiled from judgments published on the Electronic Information Portal

The above results show that Among
the 32 defendants tried for involuntary
manslaughter in 2017-2023 (in the
judgments published on the Electronic
Information Portal ofthe Supreme People’s
Court), only four defendants (accounting
for 12.5%) were given community
sentences. In comparison, up to 20
defendants (accounting for 62.5%) were

given probation. The practice of applying

of the Supreme People’s Court.’
this penalty exists in all crimes where the
penalty is a community sentence. It shows
the tendency of Trial Panels to apply
probation instead of community sentences.
It is first of all because the regulations on
community sentences still need to be more
abstract and easier to apply. On the other
hand, the regulations on probation have
been guided in great detail by the Council
of Judges in Resolution No. 02/2018/NQ-

T The People’s Court of RG City, Kien Giang Province, Judgment No. 98/2023/HS-ST dated June 13,
2023, tried defendant Danh Thi L (born January 1, 1983) for illegal gambling.

# Source: compiled from judgments published on the Electronic Information Portal of the Supreme
People’s Court. Source: https://congbobanan.toaan.gov.vn/Otl5atlcvnl/Tra-cu-ban-an.



HDTP dated May 15, 2018 (amended and
supplemented by Resolution No. 01/2022/
NQ-HDTP), as stated above.**

4.3. Causes of limitations and
problems

The following limits and issues are
primarily attributable to non-custodial
reform penalty laws being abstract and
difficult to apply.

We found no justifications citing
“if it is deemed unnecessary to isolate the
offender from society” while researching
all sentences that used non-custodial
reform sanctions. The non-custodial
reform penalty is applied “to people who
commit less serious crimes or serious
crimes prescribed by this Code and have
a stable workplace.” determined or have
a clear place of residence if it is deemed
unnecessary to isolate the offender from
society, according to Clause 1, Article 36
of the Criminal Law. The phrase “if it is
deemed unnecessary to isolate the offender
from society” is abstract and difficult
to assess in this rule. Furthermore, the
Supreme People’s Court Judges’ Council
needs to guide how to provide this content.

In Resolution No. 02/2018/NQ-
HDTP dated May 15, 2018 of the Council
of Judges of the Supreme People’s Court
guiding the application of Article 65 of
the Penal Code on suspended sentences,

amended and supplemented by Resolution
No. 01/2022 /NQ-HDTP dated April
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15, 2022 (referred to as Resolution No.
02/2018/NQ-HDTP) has instructions on
the content “It is considered that there is
no need to impose a prison sentence”.
This content is similar to the content it
is considered unnecessary to isolate the
offender from society” specified in Clause
1, Article 36 of the Penal Code above, so it
can be referenced to evaluate whether it is
necessary. Is it necessary or unnecessary to
isolate criminals from society? Clause 5,
Article 2 of Resolution No. 02/2018/NQ-
HDTP has instructions: “ /¢ is considered
that there is no need to force them to serve
a prison sentence if the offender has the
ability to reform himself and giving them
a suspended sentence does not pose a
danger.” dangerous for society, does not
adversely affect security, order, and social
safety. "MAccording to this guideline,
whether it is necessary to serve a prison
sentence or not is based on the assessment
of whether the offender can reform himself
and whether giving them a suspended
sentence would pose a danger to society
association. However, the guiding content
of this resolution still does not clarify
what is based on determining whether an
offender is “capable of self-reformation”
and how to evaluate whether “giving
them a suspended sentence does not pose
a danger” to society, does not adversely
affect security, order, and social safety.
These are very abstract contents, so in trial
practice, when applying suspended prison

% Council of Judges of Supreme People’s Court, Resolution No. 02/2018/NQ-HDTP dated May 15,
2018, amended and supplemented by Resolution No. 01 /2022/NQ-HDTP dated April 15, 2022, guid-
ing on applying Article 65 of the Penal Code on probation.

M Clause 2, Article 2, Resolution No. 02/2018/NQ-HDTP dated May 15, 2018 (amended and supple-

mented by Resolution No. 01/2022/NQ-HDTP)
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sentences, the Trial Panels only state two
main conditions: the prison sentence must
not exceed 03 years, and the person crime
has many extenuating circumstances to
decide on a suspended sentence without
assessing the ability to self-reform as
well as the risk of endangering society,
causing adverse effects on security, order,
and social safety. For example, the verdict
convicted defendant Le Thi L, born in
1976 in Nghe An province, of property
theft. The Trial Panel found that the
defendant was subjected to aggravating
circumstances of criminal liability as
prescribed in Point g, Clause 1, Article 52
of the Penal Code: “Committing the crime
twice or more.”

Regarding mitigating circumstances:
At the investigation agency as well as at
the trial, the defendant honestly testified
and showed remorse; The defendant’s
identity has no criminal record; the
defendant is a first-time offender and is
in a less severe case; The property the
defendant appropriated was not of great
value and did not cause much damage;
The defendant voluntarily paid money to
remedy all consequences for the victim;
The defendant confessed to the acts on
August 11, 2022 and August 12, 2022;
The defendant’s parents are people with
meritorious services to the revolution, the
defendant’s father was poisoned during
the resistance war against the US to save
the country and is receiving a monthly
allowance, which are circumstances that
mitigate criminal liability according to
the provisions of Clause 1 of this Article.

Points b, h, i, r, s, Clause 1 and Clause
2, Article 51 of the Penal Code”. From
this observation, the Trial Panel said that
“Considering the nature and severity of
the defendant’s crime, the Trial Council
found it necessary to punish the defendant
with a prison sentence within the penalty
frame to isolate The defendant must go
out into society for a reasonable period.
However, when deciding on the penalty,
the Trial Panel found that the defendant
had many circumstances that mitigated his
criminal responsibility, as stated above,
so he extended leniency to the defendant,
simply punishing the defendant with a
prison sentence in the penalty frame, but
allowing the defendant to be reformed
in society according to Article 65 of the
Penal Code is also enough to improve,
educate the defendant and prevent general
crimes. From these analyses, the Trial
Panel sentenced defendant Le Thi L to 08
(Eight) months in prison with a suspended
sentence for Theft of property. The
probation period is 16 months from the
date of the first instance verdict. ““Thus,
in this judgment, the Trial Panel did not
mention defendant Le Thi L’s ability to
self-reform nor mention whether imposing
a suspended sentence on Le Thi L would
lead to danger, whether threatening society
or negatively affecting security, order,
or social safety. In other words, the Trial
Council cannot apply the guidance of the
Supreme People’s Court Judges’ Council
on this content because it is also very
abstract, similar to the content “considering
it is not necessary to quarantine people.”

** People’s Court of Gia Lam District, Hanoi City, Judgment No. 233/2022/HS-ST dated December
20, 2022, found defendant Le Thi L guilty of property theft.



criminals from society” as stipulated in
the non-custodial reform penalty. These
limitations significantly affect the quality
of applying penalties in general and the
quality of using non-custodial reform and
suspended sentences.

V. Conclusion

From the above research results, we
recommend that the following measures
should be taken:

First, amend the regulation on the
condition “do not have to be isolated from
society” in the regulations on community
sentence in the Penal Code.

According to the regulations on
community sentences, the condition “does
not have to be isolated from society” is
very important. This condition determines
the effectiveness of a community
sentence. The results of studying all
the sentences in which the Trial Panel
has applied the penalty of community
sentence show that there is no sentence
in which the Trial Panel has analyzed the
“do not have to be isolated from society.”
Therefore, we propose that it is necessary
to amend this regulation to replace this
condition with conditions related to the
offender’s ability to self-educate and
reform. Such a regulation is to suit the
nature of community sentences, as well
as to facilitate the practical application
of this penalty. At that time, the Council
of Judges of the Supreme People’s
Court needed to issue a resolution on
determining the offender’s ability to self-
educate and reform. For example, it can
be determined through information from
relatives, schools, teachers, close friends,
neighbors, colleagues, and agencies and
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organizations where the defendant lives
or works. This information is the basis for
the Trial Panel to evaluate the defendant’s
ability to self-educate and reform. From
there, the Trial Panel will decide whether
to apply a community sentence or
imprisonment.

Second, it is necessary to continue
expanding the scale of community
sentence application in the Penal Code.

The Penal Code 2015 has
significantly expanded the scale of the
application of fines. Fines are not only
applied to those who commit less serious
crimes against economic laws, public
order, administrative management order,
and other crimes prescribed by the Penal
Code. Fines have been applied to people
who commit less severe and serious
crimes as defined by the Penal Code. Fines
are also applied to people who commit
brutal crimes against economic laws, the
environment, public order, public safety,
and other offenses prescribed by the Penal
Code. Meanwhile, the regulations on
community sentences in the 2015 Penal
Code compared to the 1999 Penal Code are
only supplemented to clarify the monthly
income deduction for convicted persons
and clearer regulations on performing
some community service labor in cases
where the convicted person is unemployed
or has lost his or her job. The scope of
application of community sentences in
the 2015 Penal Code compared to the
1999 Penal Code is almost unchanged.
We believe that fines and community
sentences are not prison sentences. The
nature of fines is to impact the offender’s
economy, thereby achieving the purpose
of punishment.
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Meanwhile, community sentences
affect through monitoring,
education, and deducting a portion of the

criminals

sentenced person’s income from 05% to
20% to supplement state funds. Thus, the
fundamental difference between fines and
community sentences is the economic
ability and income of the offender. Suppose
the offender has financial ability and
income. In that case, the Trial Panel will
apply afine, butifthe offender does not have
the economic capacity, the Trial Panel will
involve the community sentence. From this
perspective, when expanding the scale of
the application of fines, it is also necessary
to expand the scale of the application
of community sentences. It ensures the
compatibility of these two punishments,
facilitates the practical application of the
penalty, and promotes the corrective effect
of community sentences.
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Tém tit: Bai viét phan tich nhitng han ché trong quy dinh ciia hinh phat cdi tao khéng
giam giik, tir d6 ¢6 anh hiedng dén thee tién dp dung hinh phat cdi tao khong giam giir thong
qua nghién ciru cdc ban dn c¢é dp dung hinh phat cdi tao khéng giam giiv. Tir d6 bai viét kién
nghi can thiét sira quy dinh vé hinh phat cdi tao khéng giam giiv ciing nhw mé rong pham vi
dp dung hinh phat nay trong B¢ ludt hinh su.

Tir khéa: Hinh phat cdi tao khéng giam giir, thiec tién dap dung, pham vi dp dung, hoan thién
quy dinh."*

I. Din nhiap ngudi bi két an duogc tiép tuc hoc tap va

Hinh phat cai tao khong giam gitt lam vi¢c tai co quan, doanh nghiép, cong
vé6i tu cach 1a hinh phat chinh khong tudc dong, trong qua trinh tu gido duc, cai tao

tu do duoc quy dinh trong phéap luat hinh voi su gitp do cua co quan, to chire, chinh

su Viét Nam s6m nhat trong sb cac hinh
phat chinh khéng tude tu do’. Ban chat
cua hinh phat cai tao khong giam giir la
tao didu kién cho ngudi bi két an co thé
tu gido duc, cai tao trong xa hdi ma khong
can thiét phai cach ly ho khoi x4 hoi. Hinh
phat nay vira thé hién rd chinh sach nhan
dao, hudng thién cua Nha nudce, vira giup

* Khoa Luat hoc, Truong Pai hoc Pa Lat.

quyén dia phuong. Mit khac, hinh phat
nay cling giup tiét kiém mot khoan kinh
phi dang ké, khong can thiét ctia Nha nudc
can phai bo ra dé cai tao, giao duc ngudi
bi két 4n trong cac trai giam ciing nhu chi
phi cho cong tac tai hoa nhap cong dong
d6i v6i nguoi bi két an sau khi chap hanh
xong hinh phat.

' Hinh phat nay dugc quy dinh 1a hinh phat chinh khong tude tu do trong Phap 1énh s6 PL/1982 ngay
30 thang 6 nam 1982 cua Chu tich Hoi dong Nha nudc trimg tri t6i ddu co, budn lau, lam hang gia,
kinh doanh trai phép c6 quy dinh hinh phat ci tao khong giam giit tir ba thang dén hai ndm 14 hinh
phat chinh; trong khi cac hinh phat chinh KTTD khéac chi dugc quy dinh trong BLHS nam 1985.

t H6 Ngoc Thao, “Ban vé viéc ap dung hinh phat cdi tao khéng giam gii”, Tap chi dan chu va phap
luat s6 08-2010, tr. 41-43.
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II. Co s& ly thuyét

Bai viét dua trén cac 1y thuyét vé toi
pham va hinh phat, 1y thuyét vé dinh toi
danh va quyét dinh hinh phat.

2.1. Ly thuyét vé tpi pham va hinh
phat

Toi pham va hinh phat 1a hai nén
tang ly luan co ban trong Luat Hinh sy Viét
Nam. Ly thuyét vé& toi pham lam rd khai
niém toi pham, dac diém cua toi pham,
phan loai t01 pham, phan bi¢t tdi pham
v6i cac vi pham phép luat khac va cac yéu
t6 c4u thanh toi pham.$ Ly thuyét vé hinh
phat 1am rd co s¢ cua trach nhi¢m hinh sy,
y nghia, muc dich, vai tro cua hinh phat,
hé thdng hinh phat, cin ctr quyét dinh hinh
phat va cac ché dinh lién quan dén chap
hanh hinh phat."

2.2. Ly thuyét vé dinh téi danh va
quyét dinh hinh phat

Ly thuyét vé dinh t6i danh 1 nén
tang ly luan dé xac dinh toi danh, loai toi
pham cu thé. Ly thuyét vé quyét dinh hinh
phat 1a nén tang dé lua chon loai va muc
hinh phat cu thé ap dung cho ngudi, phap
nhan thuwong mai pham tdi nham dat duoc
muc dich cta hinh phat va dap ung yéu
cau phong, chéng toi pham.”

II1. Phwong phap nghién ciru

Céc phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic,

phan tich quy pham phap luat, phuong
phap phén tich ban an dugc st dung dé
lam rd nhimg han ché trong thyc tién ap
dung hinh phat cai tao khong giam gitr.

Céac phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic
dugc sir dung dé dua ra nhimng kién nghi
dé xuat hoan thién quy dinh vé hinh phat
cai tao khong giam gilr va nang cao hi¢u
qua ap dung hinh phat cai tao khong giam
gitl.

IV. Két qua va thao luin

Thuyc tién ap dung hinh phat cai tao
khong giam giit cho thdy van con nhiing
kho khin, vudéng mic sau day:

4.1. Han ché trong quy dinh ctia B
Iudt hinh sw vé hinh phat cdi tao khong
giam giiy

Nghién ciru tat ca cac ban an co ap
dung hinh phat cai tao khong giam gitr déu
khong thdy vién dan cin cit “néu xét thay
khéng can thiét phdi cach ly nguoi pham
t0i khoi xa hoi”. Theo quy dinh tai khoan
1 Diéu 36 Bo luat hinh sy thi hinh phat
cai tao khong giam gitr duoc ap dung “d6i
v61 nguoi pham td1 it nghiém trong, pham
toi nghiém trong do B¢ ludt nay quy dinh
ma dang c6 noi lam viéc on dinh hodc c6
noi cu tra rd rang néu xét thiy khong can
thiét phai cach ly ngudi pham toi khoi
xa hoi1”. Trong quy dinh nay thi ndi dung
“néu xét thdy khong can thiét phdi cdch

$ Truong Dai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phan chung. Nxb. Cong an
nhan dan, tr.49-158; Nguyén Ngoc Hoa (2013), Toi pham va cau thanh toi pham. Nxb. Cong an nhan

dan, tr. 11-110.

I Treong Dai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phan chung. Nxb. Céng an

nhan dan, tr.217-335.
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ly nguoi pham toi khoi xa hoi” la mot
ndi dung triru tugng va rat kho xac dinh.
Trong Nghi quyét s6 02/2018/NQ-HDTP
ngay 15/5/2018 cua Hoi dong tham phan
TAND Tbi cao hudng dan ap dung Piéu
65 ciia BLHS vé 4n treo, dugc stra ddi, bd
sung bang Nghi quyét sé 01/2022/NQ-
HDTP ngay 15/4/2022 (goi tit 1a Nghi
quyét sé 02/2018/NQ-HDTP) c¢6 hudng
dan vé noi dung “Xét thdy khéng can phdi
bdt chdp hanh hinh phat t”. Noi dung
nay vé ban chit tuvong tu ndi dung “xét
thdy khéng can thiét phdi cach ly nguoi
pham toi khoi xa hoi” quy dinh tai khoan
1 Diéu 36 Bo luat hinh sy néu trén nén
c6 thé tham khao. Khoan 5 Piéu 2 Nghi
quyét s6 02/2018/NQ-HDTP néi trén co
huéng dan “Xét thay khéng can phdi bat
chdp hanh hinh phat ti néu nguoi pham
toi co khda nang tw cadi tao va viéc cho
ho huéng dn treo khéng gdy nguy hiém
cho xd héi; khéng anh hwdng xdu dén an
ninh, trdt tw, an toan xda hoi”. Tuy nhién,
n6i dung hudng dan cua Nghi quyét nay
van chua 1am 6 dwa vao dau dé xac dinh
nguoi pham t01 “co kha nang tw cai tao”
va lam thé nao dé danh gia “viéc cho ho
hwong dn treo khéng gdy nguy hiém cho
xd hoi; khéng dnh hwéng xdu dén an ninh,
trdt ty, an toan xd hoi”. Pay la nhiing noi
dung rat triru tugng nén trong thyc tién xét
xu, khi 4p dung hinh phat cai tao khong
giam gitr, cac Hoi dong xét xir gan nhu
khong dé cap dén can ctr nay. Vi dy, tai
Bén 4n s6 98/2023/HS-ST ngay 13/6/2023
ciia Toa 4n nhan dan thanh phd RG tinh
Kién Giang xét xur bi cdo Danh Thi L (sinh
ngay 01/01/1983) tdi danh bac. Trong
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phén nhan dinh, Ho1 déng xét xur chi néu:
Do mudn ¢6 tién tiéu xai nén Danh Thi L
da truc tiép thuc hién hanh vi ban s dé
voi hinh thie s6 dau, sé dudi, bao 16 2
con, bao 16 3 con, sb d4 cta cac dai mién
Nam dé xac dinh thang thua véi tong sd
tién ngay 01/12/2022 1a 33.619/000 dong
va ngay 30/11/2022 1a 543.000 dong (bi
phat hién, ngan chan trude khi co két qua
mo thudng). Bi cao khong co tinh tiét ting
ning. Trong qua trinh diéu tra va tai phién
toa, bi cdo thanh khan khai bao, thé hién
thai do an nan hoi cai; bi cao pham toi lan
dau va thudc trudng hop it nghiém trong
1a tinh tiét giam nhe dwoc ap dung theo
quy dinh tai diém s, i khoan 1 Diéu 51
Bo luat hinh su. Bi céo c6 nhan than tét,
khong co tién 4n, tién su. Do do, khong
can thiét phai cach ly bi cao khoi doi séng
xa hoi ma giao vé cho gia dinh va chinh
quyén dia phuong noi bi céo cu tru ciing
du ran de..." Trong ndi dung nay, Hoi
ddng xét xtr hoan toan khong dé cap dén
can ctr dé danh gia viéc co can thiét phai
cach ly bi cao hay khong can thiét cach ly
bi cdo khéi xa hoi.

4.2. 86 lwong bin dn cé dp dung
hinh phat cdi tao khéng giam giie la rét it

Nghién ciru cic ban 4n xét xir vé
cac tdi danh c6 quy dinh hinh phat cai tao
khong giam giit cho thiy, rat nhiéu trudng
hop, Hoi dong xét xtr 4p dung hinh phat
tu cho hudng an treo thay vi 4p dung hinh
phat cai tao khong giam gitr.

Khao sat cac ban an di cong b trén
Cong thong tin dién tir ctia Toa 4n nhan
dan t6i cao vé cac toi danh c6 quy dinh

" Toa 4n nhan dan thanh phd RG tinh Kién Giang, Ban an s 98/2023/HS-ST ngay 13/6/2023 xét xtr
bi cdo Danh Thi L (sinh ngay 01/01/1983) t0i danh bac.
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hinh phat cai tao khong giam gitr tinh dén
ngay 15/9/2023, tac gia bai viét thay da sb
cac ban an déu ap dung hinh phat ti cho
hudng 4n treo. S6 vu 4n ¢ ap dung hinh
phat cai tao khong giam giir 13 rit it. Vi

du, trong tong s 30 ban an vé toi vo y lam
chét ngudi da cong b trén Cong thong tin
dién tr clia Toa 4n nhan dan tdi cao tinh
dén ngay 15/9/2023 co téng sb 32 bi co
bi ap dung hinh phat nhu sau:

Bdng thong ké ché tai dwoc dp dung trong 30 bdn dn vé téi vé y lam chét nguoi

TT CHE TAI SO LUQONG TY LE (%)
1 Hinh phat tu 8 25
2 Phat tu cho hudng n treo 20 62,5
3 Céi tao khong giam giir 4 12,5
Tong 32 100,0

Nguon tong hop tir Cong thong tin dién tir ciia Toa dn nhan dan t6i cao®

Két qua trén cho théy, trong sb
32 bi c4o bi xét xir vé toi vo ¥ 1am chét
nguoi trong giai doan 2017-2023 da
cong bd trén Cong thong tin dién tir cua
Toa 4n nhan dan tdi cao thi chi c6 4 bi
co (chiém ty 1& 12,5%) dugc ap dung
hinh phat cai tao khong giam giti, trong
khi c6 dén 20 b céo (chiém ty 18 62,5%)
duogc ap dung hinh phat tu cho hudng an
treo. Thuc té nay ton tai ¢ tat ca cac toi
danh c6 quy dinh hinh phat cai tao khong
giam giit. Diéu nay thé hién xu hudng
ap dung hinh phat tu cho hudng an treo
thay cho hinh phat cai tao khong giam
gitr. Diéu ndy mot phan 1a do quy dinh
cua hinh phat cai tao khong giam giir
con triru twong, khé 4p dung, mat khac
an treo lai dugc Hoi déng thAm phan
huéng dan rat chi tiét tai Nghi quyét
s6 02/2018/NQ-HDPTP ngay 15/5/2018
(duoc sira doi, bd sung bang Nghi quyét
s6 01/2022/NQ-HPTP) hudng din ap
dung an treo.%

V. Két luan

Tur nhitng nghién ctru trén, ching toi
cho rang, dé khéc phuc nhing han ché néu
trén can thuc hién cac bién phap sau day:

Thir nhdt, sira quy dinh vé diéu kién
“néu xét thdy khong can thiét phdi cdch
ly ngwoi pham t9i khoi xa hoi” trong quy
dinh vé hinh phat cdi tao khéng giam gii.

Theo ndi dung quy dinh vé hinh
phat cai tao khong giam giir thi diéu kién
“néu xét thdy khong can thiét phdi cdch
ly ngwoi pham t9i khoi xa héi” 1a diéu
kién rat quan trong, quyét dinh hiéu qua
ctia hinh phat ci tao khong giam giir. Két
qua khao sat tit cac ban 4n c6 ap dung
hinh phat cai tao khong giam giit cho thay,
khong c6 ban an nao ¢ phan tich vé su
“khéng can thiét phdi cach ly nguoi pham
16i khoi xa héi”. Vi vy, tac gia cho rang,
can stra quy dinh nay theo hudng thay thé
bang cac diéu kién lién quan dén kha ning
tu gido duc, cai tao ciia nguodi pham toi dé
phii hgp véi ban chit ciia hinh phat nay,

# Tong hop tir Cong thong tin dién tir cia Toa an nhan dan tdi cao. Nguon: https://congbobanan.toaan.

gov.vn/Otl5atlcvnl/Tra-cu-ban-an.

% Khoan 2 Diéu 2 Nghi quyét s6 02/2018/NQ-HDTP ngay 15/5/2018 (duoc stra d6i, bd sung bang

Nghi quyét s6 01/2022/NQ-HDTP)



cling nhu tao thuan loi hon cho thyc tién
ap dung. Khi d6, Hoi dong thdm phan Toa
an nhan dén t6i cao can ban hanh huong
dan cach xac dinh kha ning ty gido duc,
cdi tao cua nguoi pham tdi thong qua céac
thong tin tr nguoi than, nha truong, tu
thy, c6 gido, ban bé than thiét, tir hang
x6m, tir ddng nghiép, tir cac co quan, doan
thé c6 lién quan dén noi sinh sng, noi lam
viéc, cong tac cua bi cao lam co so dé Hoi
ddng xét xir danh gia vé kha ning tu giao
duc, cai tao cua bi cao dé quyét dinh ap
dung hinh phat cai tao khong giam gitr hay
ap dung hinh phat tu.

Thit hai, can tiép tuc mo réng pham
vi ap dung hinh phat cai tao khong giam
gitt trong B¢ ludt hinh su.

B0 luat hinh sy nam 2015 d3 mo
rong déang ké pham vi 4p dung hinh phat
tién. Hinh phat tién khéng chi dugc ap
dung dbi v6i nguodi pham toi it nghiém
trong xam pham trat ty quan 1y kinh té, trat
tu cong cong, trat tu quan ly hanh chinh
va mot s6 toi pham khac do Bo luat hinh
su quy dinh ma da duogc ap dung ca cho
nguoi pham tdi it nghiém trong, pham tdi
nghiém trong do Bo luét hinh sy quy dinh
va nguoi pham toi rat nghiém trong xam
pham trat tw quan 1y kinh té, méi truong,
trdt tu cong cong, an toan cong cong va
mot sb t6i pham khac do B9 luat hinh sy
quy dinh. Trong khi d6, quy dinh v& hinh
phat cai tao khong giam giir trong Bo luat
hinh sy nam 2015 so voi B luat hinh su
nim 1999 chi bé sung dé lam rd thém
viéc khau trir thu nhap hang thang d6i vaoi
nguoi bi két 4n va viéc thuc hién mot sb
cong viéc lao dong phuc vu cong dong
trong truong hop khong cé viéc lam hoac
bi mét viéc. Con pham vi &p dung hinh
phat cai tao khong giam gitr trong B luét
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hinh sy nam 2015 so v&i B luét hinh sy
nam 1999 gan nhu khong thay doi. Chung
t6i cho rang, vé ban chat, hinh phat tién
va hinh phat cai tao khong giam giit déu
la cac hinh phat khong tudc tg do. Hinh
phat tién c6 ban chat tac dong dén kinh té
cua nguoi pham t0i, qua d6 dat dugc muc
dich trung tri, trong khi hinh phat cai tao
khong giam giir tac dong dén nguoi pham
toi thong qua bién phap giam sat, giao duc
va khiu trir mot phan thu nhap cta ngudi
chap hanh an tir 05% dén 20% dé sung
quy nha nudc. Nhu vay, su khac nhau co
ban giira hinh phat tién va hinh phat cai
tao khong giam gilr chinh la kha nang kinh
té va thu nhap cta nguoi pham toi. Néu
ngudi pham toi ¢6 kha nang kinh té va c6
thu nhap thi ap dung hinh phat tién, con
néu ngudi pham to6i khong c6 kha ning
kinh té thi 4p dung hinh phat cai tao khong
giam gitr. TUr quan diém nay, khi mé rong
pham vi ap dung hinh phat tién thi ciing
can mé rong pham vi ap dung hinh phat
cai tao khong giam giir dé vira bao dam su
tuong thich cta hai hinh phat nay, vira tao
thuan 1oi trong thuc tién ap dung hinh phat
va phat huy hiéu qua diéu chinh cua hinh
phat cai tao khong giam gitr.
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