PHAPLUATVEHETQUYENSHTT
VA NHAP KHAU SONG SONG 0'MOT SO QUOC GIA ASEAN

CHINH SACH VA QUAN LY

TS NGUYEN NHU QUYNH
Phé Chanh Thanh tra B6 KH&CN

Hét quyén s& hifu tri tué (SHTT) va nhap khau song song dugc cong nhén 13 nhiing van
dé quan trong trong chinh sach va phap luat SHTT ciing nhv thueng mai cia mdi qudc
gia. Do gia trj Iy ludn va thuc tién cha ching, cac van dé nay thu hat sy quan tam cia
nhiéu nha nghién ciu ciing nhy nhitng ngudi 1am thuc tién trong ca linh vuc phap luat
va kinh t€. Cho dén nay, van con nhiéu tranh cai xung quanh van dé hét quyén SHTT
va nhap khau song song. Bai viét nay tap trung gidi thiéu phap luat cia mot so nudc
ASEAN gom: Singapore, Malaysia, Philipines, Viét Nam vé hét quyén SHTT va nhap
khau song song ddi vdi sang ché, quyén tac gia, nhan hiéu.

Khai gquat chung vé hét quyén
SHTT va nhap khau song song

Hét quyén SHTT la khai niém
bat nguén ti thuyé&t hét quyén [1].
Thuyét nay xac dinh gidi han cho
quyén SHTT mang tinh déc quyén
va can bang gilia bdo hd quyén
SHTT véi ddm béo su luu théng
cla thi trudng cling nhu duy tri
canh tranh lanh manh; can béng
gilia bdo vé lgi ich cla chi thé
nam gill quyén SHTT vdi Igi ich
cla ngudi tiéu dung. Theo thuyét
hét quyén, khi san phdm mang dé&i
tugng SHTT dudgc dua ra thi trudng
bdi chinh chl thé ndm gili quyén
SHTT ho#c v6i sy dong y cta chi
thé nay, chd thé ndm gili quyén
SHTT khéng con quyén kiém soat
doi véi viéc phan phdi va khai thac
thuong mai san pham. Vi duy, sau
khi ban mot chai nudc cé gas mang
nhan hiéu Coca - cola, quyén SHTT
cla Hang Coca - cola déi véi chai
nudc nay khong con niia. Diéu nay
cling c6 nghia la: Hang khéng co
quyén ngan can khach hang uéng
nudc, tdng hay ban san pham nay
cho ngudi khac. Tuy nhién, ngudi

mua dé udng Coca - cola khong thé
st dung nhan hiéu néi tiéng Coca
- cola cho d6 udng ma ho san xuét
hay chuyén giao quyén si dung
nhan hiéu nay cho ngudi khac.

Nhap khdu song song [2] & viéc
nhap kh&u nhiing hang héa chinh
hiéu (genuine goods) da dugc chinh
chi sé hiiu quyén SHTT hoac chu
thé khac dua ra thi trudng nudc
ngoai véi sy dong y clia chi sG hiiu.
Viéc kinh doanh nay dién ra song
song vGi cac kénh phan phéi dugc
dy quyén. Thuong mai song song
c6 nhiing d4c diém sau: (1) Day
la mot hién tugng kinh t€; (2) Hién
tugng nay xay ra déi vdi tat ca cac
loai hang hoa; (3) Hang hda chinh
hiéu dugc dua ra thj truGng nudc
ngoai bdi chinh chd s& hiiu quyén
SHTT hoac chi thé khac dugc chll
s8 hiiu cho phép; (4) Chl thé nam
gili quyén SHTT & nuéc xuéat khdu
va & nudc nhap khau la mdt hoac la
nhiing chl thé khac nhau nhung cé
moi quan hé phap Iy va/hoac kinh
t€ vGi nhau; (5) Trong hoat dong
nay co6 2 nha kinh doanh, dé la nha
kinh doanh dugc Oy quyén va nha
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kinh doanh khong dugc Gy quyén;
(6) Hoat dong nay cé thé xay ra
gitia hai nudc trd Ién. Nguyén nhan
kinh t€ cla thuong mai song song la
sy khac biét vé gia gitia nuéc xuét
kh&u va nudc nhap khiu hang héa.
Hang héa trong thuong mai song
song bao gid cling dugc chuyén
t nudc c6 gia ban san phdm thap
dén nuéc c6 gia ban san pham cao.
Nha kinh doanh trong trudng hgp
nay c6 thé thu dugc Igi nhuan béng
cach xudt khdu hodc nhap khiu
hang hoa song song vdi cac kénh
chinh thuc.

Thuyét hét quyén la cd s& phap
ly cho thucng mai song song noi
chung va nhap khdu song song
néi riéng. Nhap khdu song song
c6 dugc thua nhén hay khong phu
thudc vao co ché hét quyén ma
nudc nhap khau &p dung. Trudng
hop 1: néu nuéc nhap khdu &p
dung co ché hét quyén quéc gia
(the national exhaustion regime),
chi thé nédm gili quyén SHTT chi
mat quyén kiém soat viéc phan
phoi va khai thac thuong mai san
pham trong pham vi lanh th8 nuéc

_ Tap chiAKHAOA I-IOC
CONG NGHE VIET NAM



CHINH SACH VA QUAN LY

nay. Do dé, nhap khau song song
khéng dudc cong nhén. Trudng hop
2:néu nudc nhap khdu &p dung co
ché hét quyén khu vuc (the regional
exhaustion regime), chd thé ném
giti quyén SHTT maét quyén kiém
soat viéc phan phdi va khai thac
thuong mai san pham trong pham
vi khu vic. Do d6, nhap khau chi
dugc thtia nhan trong pham vi khu
vuc. Truong hop 3: néu nudc nhap
khdu song song &p dung co ché
hét quyén quéc té (the international
exhaustion regime), chi thé nidm
gili quyén SHTT khong con quyén
kiém soat viéc phan phéi va khai
thac thuong mai san pham trén
toan thé gigi, do dé, nhap khau
song song dugc thira nhan. Chinh
vi thuyét hét quyén va nhap khau
song song ¢6 mdi quan hé chat ché
nén hai van dé nay thudng dudc
dat canh nhau.

Bai viét dudi day ban vé mot sé
diém chinh clia phap luat tai mot s6
quéc gia 6 Dong Nam A (Singapore,
Malaysia, Philipines, Viét Nam)
vé hét quyén SHTT va nhap khau
song song déi v4i sang ché, quyén
tac gia, nhan hiéu [3].

Phap luat ciia mét sd nwoc ASEAN
vé hét quyén SHTT va nhap khau

song songy

Singapore

D6i véi sdng ché: co ché hét
quyén quéc t& va nhap khiu song
song dugc ap dung cho nhiing s&n
phdm va quy trinh dugc bdo hd
sang ché. Theo quy dinh tai muc
66.2.g, Luat Sang ché Singapore
nam 1994, viéc nhap khdu san
pham dugc bdo hd sang ché hoidc
san phdm dudc tao ra theo quy
trinh dugc bdo ho sang ché khong
bi coi la hanh vi xdm pham quyén
déi v6i sang ché khi sa&n phdm
dudc tao ra bdi chinh chl s& hiu
sang ché hoic véi sy dong y cla
chi thé nay hoac bdi ngudi dugc
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chuyén giao quyén s dung sang
ché. Quy dinh nay dudc ap dung
cho c& nhiing sang ché dugc cap
& Singapore cling nhu bat ky quéc
gia ndo. Riéng déi v6i dugc phdm,
Singapore phai gidm bét mic do
bado hé cho thudc nhap khdu song
song dudc bao hd sang ché trudc
stic ép tii phia Hoa Ky [4]. Diéu nay
dugc phan anh trong Diéu 16.7.2
Théa thuan thuong mai tu do Hoa
Ky - Singapore va muc 66.2.g Luét
Sang ché slia d6i ndm 2004. Tuy
nhién, hoat dong nhap khau song
song thudc dugc cho phép khi thoa
man céac diéu kién quy dinh tai muc
66.2.i: (1) SU dung béi va cho bénh
nhan cuy thé & Singapore; (2) Can
thiét cho bénh nhan doé; (3) Bugc
co quan cé thdm quyén cho phép;
(4) S&n phdm dugc san xuét bdi
ho&c véi sy dong y ctia chl sé hiiu
séang ché hodc ngudi dudc chuyén
giao quyén sl dung séng ché.

Déi vdi nhan hiéu: theo quy
dinh tai muc 29, Luat Nhan hiéu
Singapore nam 1998, hoat ddng
nhap khdu song song hang hoa
dugc chdp nhan néu hang hoa dugc
dua ra thj trudng Singapore hoac
thi trudng nudc ngoai bdi chinh chi
s& hiiu nhan hiéu hoac vdi sy dong
y ro rang hay ngu y clia chl sé hiiu
nhan hiéu. Tuy nhién, chl sé hiiu
nhan hiéu khéng hét quyén SHTT
d6i véi nhan hiéu dugc bao hd néu
diéu kién clia hang hoa mang nhan
hiéu bi thay déi hodc bi hu hai sau
khi dugc dua ra thj trudng va viéc st
dung nhan hiéu d6 gay thiét hai dén
dac thu hodc danh tiéng cla nhan
hiéu da dang ky. Nhu vay, ciing
nhu doi Vi sang ché, Slngapore
ap dung hét quyén qudc té va nhap
khdu song song cho hang héa
mang nhan hiéu dugc bao ho.

DGi véi quyén tac gia: Singapore
cong nhan va bao vé hoat dong
nhap khiu song song cac san
phdm dugc bao hd quyén tac gia
vGi cach ti€p can rat rong. Tho
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nhét, Luat Quyén tac gia Singapore
nam 1987 cho phép nhap khiu san
pham dugc bao hd quyén tac gid
dugdc tao ra & nudc ngoai vGi su
déng y cla chi thé n&dm gili quyén
tac gid hoac ngudi dugc Uy quyén
mé&c du chl thé ndm gili quyén tac
gia & Singapore khong phai la nha
nhap khdu (Muc 25.3). Thu hai,
trong trudng hop gilia chl thé ndm
gili quyén tac gia va bén mua da
c6 thda thuan khong xuét khdu san
phdm dén Singapore nhung chi
thé ndm gili quyén tac gia khong
c6 y kién, viéc nhap kh&u nay van
dugc coi la hgp phap (Muc 25.3
va Muc 25.4). Thu ba, nhap khau
song song nhiing phu kién kem
theo s&n pham chinh dugc bao ho
quyeén tac gia cling dugc coi la hgp
phap. Cho nén, nhap khdu song
song sach hudng dan, bao bi dong
goi, tai liéu bdo hanh.. dudc coi la
nhap khau hop phép khi nhap khdu
song song s&n pham chinh dugc
cdng nhan hgp phap (Muc 40A va
Muc 116A). Tinh hgp phap cla
nhap khau song song dudgc khang
dinh trong cac phan quyét cla toa
an Singapore. Vi du: vu Remus
Innovation v. Hong Boon Siong vao
nam 1991.

Malaysia

Déi vdi sang ché: Malaysia ap
dung nguyén tac hét quyén quéc
t€ cho sang ché. Trong Luat Sang
ché& Malaysia nam 1983, van dé hét
quyén déi vGi sang ché dugc quy
dinh chua rd rang (Muc 37.2.1.).
Nam 2000, tridc nhu cau tiép can
va gidm gia thuéc, dac biét 1a thudc
chiia bénh HIV/AIDS, Malaysia da
slia d&i Luat Sang ché véi quy dinh
rd rang hon vé nhap khdu song
song tai Muc 58A. Bén canh quy
dinh m& vé nhap khau song song tai
muc 58A, Malaysia cting quy dinh
giéi han cho nhap kh&u song song.
Thi nhat, chi cdng nhan nhap khau
song song khi san phdm dugc dua
ra thi trudng bédi: (1) Chi sé hiu



sang ché; (2 ) Ngudi dugc chuyén
giao quyén su dung sang ché; (3)
Ngum dudc chuyén giao quyen
st dung sang ché theo quyét dinh
bat budc chuyén giao (compulsory
license); (4) NguGi cé quyén s
dung truéc (Muc 37.2 Luat Sang
ché). Thir hai, cht s hitu sang ché
c6 thé sli dung hop déng chuyén
giao quyén sl dung sang ché
(license agreement) dé han ché
bén dugc chuyén giao xudt khdu
sdn phadm trd lai Malaysia (Muc
43.1 Luat Sang ché). Nhap khau
song song san phadm dugc bao ho
sang ché dugc Toa an Malaysia
xem xét trong mot s6 vu viéc, trong
dé vu viéc dau tién 1a Smith Kline
& French Laboratories Ltd v. Salim
(M) Sdn. Bhd n&m 1989 [5].

D6i v6i nhan hiéu: hét quyén
SHTT d6i véi nhan hiéu khdng
dugc quy dinh rd trong Luat Nhan
hiéu nam 1976 va Luat Nhan hiéu
stia déi nam 2000 clGa Malaysia.
Muc 70D cla Luat Nhan hiéu siia
ddi nam 2000 cho phép chii s hiiu
nhan hiéu yéu cau co quan nha
nuéc cé thdm quyén ngan chan
hang hoa nhap khau vi pham quyén
doi vGi nhan hiéu (counterfeit trade
mark goods). Tuy nhién, quy dinh
nay lai khéng dé cap t6i nhap khiu
hang hoa chinh hiéu la déi tugng
clia nhap khau song song. V&n dé
nhap kh&u song song hang hoa
dudc bao ho nhan hiéu cling dugc
xem xét trong vu viéc Panado vao
nam 1988. Tuy nhién, phan quyét
cla vy viéc nay lai khong rd rang.

D6i vdi quyén tdc gia: trong
Luat Quyén tac gid nam 1987 cla
Malaysia, nhap khiu song song s&n
pham dudc bao hd quyén tac gia bi
coi la hanh vi xam pham quyén tac
gia. Tuy nhién, trong Luat Quyén
tac gi& stra déi nam 1990 clia nudc
nay, nhiing han ché nhap khau
song song da bi dé bo theo quy
dinh tai Muc 36.2.

Philipines

Trudc nam 2007, Philipines ap
dung nguyén tic hét quyén quéc
gia va nhap khau song song bi coi
la bat hgp phap 6 quéc gia nay. Dai
vGi sang ché, Muc 71 Luat SHTT
Philipines nam 1997 ap dung
nguyén tic hét quyén quoc g|a el
quy dinh: cac déc quyén cua chl
s hiiu sang ché khong con khi
chli thé dua hang hoa ra thi trudng
Philipines. D&i véi nhan hiéu, Luéat
SHTT c&m nhap kh&u hang hoa
vi pham quyén chi s& hiiu ddi vdi
nhan hiéu da dang ky bao hé (Muc
166 Luat SHTT Philipines). Tuy
nhién, muyc nay khong dé cap dén
nhap khdu hang hoa chinh hiéu
la déi tugng cla nhap khdu song
song. D&i véi quyén tac gia, ciing
nhu déi véi sang ché va nhan hiéu,
hé&t quyén va nhap khau song song
san pham dudc bao hd quyén tac
gia khong dugc phap luat Philipines
quy dinh.

N&m 2007, danh d&u sy thay doi
I6n trong chinh sach cing nhu phap
luat clGa Philipines vé hét quyén
SHTT va nhap khiu song song.
Thang 1.2007, Nghj vién Philipines
da théng qua Luat SHTT sla déi
(Republic Act No. 8293), trong dé
thira nhan nhap kh&u song song
dugc phdm. Nhu vay, Philipines
da chuyen tu ap dung nguyen tac
hét quyen quoc gia sang ap dung
nguyén tac hét quyén qudc t& ddi
vé6i san phdm dugc phdm [6]. Trudc
thyc trang gia dugc phdm cao &
Philipines, Chinh phd nuéc nay da
coi nhap kh4u song song la céng cu
gidm gia dugc phdm va tang cudng
kh& nang tiép can véi dugc phadm &
qudc gia nay.

Viét Nam

D0i véi sang ché va nhan hiéu:

quy dinh quan trong nhat vé hét
quyén SHTT d6i véi cac déi tugng
sG hiiu cong nghiép ndi chung la
Diéu 125.2.b Luat SHTT nam 2005,
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dudc slia déi, b6 sung nam 2009
quy dinh nhu sau: “chd s& hiiu doi
tugng s& hiiu cong nghiép va té
chtic, ca nhan dugc trao quyén su
dung hodc quyén quan ly chi dan
dia ly khéng c6 quyén cdm ngudi
khac.. luu théng, nhap khiu, khai
thac cong dung cla san phé°m ducc
dua ra thi trudng, ké ca thj trudng
nuéc ngoai mét cach hgp phap,
trii s&n phdm khong phai do chinh
chl s6 hiiu nhan hiéu hoac ngudi
dugdc phép cla chd sd hiiu nhan
hiéu dua ra thj truéng nudc ngoai”.
“San phadm dugc dua ra thi trudng..
mét cach hgp phap” dugc lam rd
tai khoan 2 Diéu 21 Nghi dinh s0
103/2006/ND-CP quy dinh chi tiét
va hudéng dan thi hanh mot s6 diéu
cla Luat SHTT vé sG hiiu cong
nghiép (sau day goi tat 1a Nghi dinh
103/2006/ND-CP). Theo dd, “sén
pham dudc dua ra thj trudng, ké ca
thj trudng nudc ngoai mot cach hgp
phap quy dinh tai diém b khoan 2
Piéu 125 cla Luat SHTT dugc hiéu
la s&n phdm do chinh chl s& hiu,
ngudi dugc chuyen glao quyén su
dung, ké ca chuyen giao quyén
st dung theo quyét dinh bat budc,
ngudi c6 quyén sl dung trudc doi
tuong sé hiiu cong nghiép da dua
ra thi trudng trong nudc hodc nudc
ngoai”. Nhu vay, chl s& hiiu doi
tugng s hiiu cong nghiép khdng
thé ngin can chd thé khac luu
théng, nhap khiu, khai thac cong
dung cla san phdm da dugc dua
ra thi trudng bat ky noi nao trén
thé€ gidi nhung c6 quyén ngan can
cac chl thé khac thuyc hién nhiing
hanh vi nay véi nhiing san phadm
ma khong phai chl s& hiiu nhan
hiéu hoac ngudi dugc chi sé hiiu
nhan hiéu déng y dua ra thj trudng
- nhiing s&n pham nay dugc coi la
s&n pham bat hgp phap.

Xem xét diém b khoan 2 Diéu
125 trong méi quan hé véi khoan
2 Diéu 21 Nghi dinh 103/2006/ND-
CP cho thdy: quyén clia chl s6 hiiu
déi tugng s6 hiiu cong nghiép bi
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hét khi théa man hai diéu kién sau:
(1) San phdm da dudc dua ra thi
trudng, bat ké thi tridng trong nudc
hay thi trudng nudc ngoai; (2) Chu
thé dua san pham ra thi trudng la
chl sé hiu doi tugng sG hiiu cong
nghiép, ngudi dudc chuyén giao
quyén st dung (bao gém ca ngudi
dudc chuyén giao quyén s dung
sang ché theo quyét dinh bét budc
clla co quan nha nudc cé thdm
quyén), hoic ngudi c6 quyén si
dung trudc déi tugng sé hiiu cong
nghiép. Nhu vay, Viét Nam ap dung
nguyén tic hét quyén quéc té cho
cac doi tugng sG hiiu cong nghiép
v6i mot su nhdn manh dic biét
danh cho nhan hiéu [7].

N&m 2004, nham &n dinh, gidm
tinh trang “sét” thudc trén thi trudng
ndéi dia va ngan chan tinh trang
lam dung vi tri ddc quyén clia mot
s6 hang dugc phdm nudc ngoai,
Bo Y té€ da ban hanh Quyét dinh
1906/2004/QD-BYT vé nhap khau
song song thudc phong va chiia
bénh cho ngudi.

Déi vdi quyén tac gia: theo quy
dinh tai diém d khoan 1 Diéu 20
Luat SHTT, chd thé ndm gili quyén
tac gia c6 quyén “phan phdi, nhap
khdu ban gbéc hodc ban sao tac
phdm”. Tuy nhién, vdn dé khong
rd 1a nhap kh&u song song ban géc
hodc ban sao tac phdm la hanh vi
hgp phap hay bat hgp phap? Hon
niia, thuong mai song song cac
hang hoa dudc bao hd quyén tac
gia khong bi liét ké trong danh muc
hanh vi xam pham quyén tac gia
theo Diéu 28 Luat SHTT. Nhu vay,
khéng c6 bat ky quy dinh nao vé
hét quyén tac gia trong Luat SHTT
va cac van ban hudng dan thi hanh
Luét nay.

Két luan

Piém tucng déng rd nét nhat
trong phap luat cia 4 quéc gia
Singapore, Malaysia, Philipines,
Viét Nam vé hét quyén SHTT va
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nhap khiu song song la: cac quéc
gia déu chu trong chinh sach nhap
kh&u song song thudc va coi day
& hoat dong hgp phap. Malaysia
da slra d6i Luat Sang ché vao nam
2000 vai cd sé phap ly rd rang danh
cho nhap kh&u song song thuéc tai
Muc 58A. Tuong tu nhu Malaysia,
Philipines slra déi Luat SHTT vao
nam 2007 vdéi budc ngoat quan
trong: cho phép nhap khdu song
song thudc. VGi sy kién phap Iy
quan trong nay, Philipines da lya
chon co ché hét quyén quéc té
danh cho thudc thay cho co ché
hét quyén quéc gia dugc ap dung
mot thdi gian dai 6 nudc minh. O
Viét Nam, hoat déng nhap kh&u
song song thudc dudc tién hanh
trén cd s& Quyét dinh 1906/2004/
QD-BYT. Tuy nhién, diém khéc
trong quy dinh vé nhap khau song
song thudc cta Viét Nam la khong
gan lién véi déi tugng s& hiiu cong
nghiép cu thé (Singapore, Malaysia,
Philipines bao hd thudc nhap khau
song song dugc bao hd sang ché).
Mac du Singapore phai gidm muc
ddo bao hd danh cho thuéc nhap
khdu song song truéc stic ép tu
phia Hoa Ky, nhung ho van cé quy
dinh m& dudng cho hoat dong nay
trong nhiing trudng hgp nhat dinh
tai Muc 66.2.i Luat Sang ché.

Gia thudc cao va kho khan trong
ti€p can vai thudce la tinh trang dac
thu & cac nuéc dang phat trién néi
chung. BGi vay, cac nudc dang phat
trién thudng coi nhap kh&u song
song la cdng cu hiiu hiéu nham
giam gia thudc va tang kha nang
ti€p can thudc clia ngudi dan. Tuy la
nuéc phat trién nhung mét s6 lugng
I6n thudc cla Singapore phai nhap
kh&u, quéc gia nay da ap dung chinh
sach cho phép nhap khiu song
song thuéc. Bén canh diém tuong
doéng cla ca 4 quéc gia nhu da néu,
quy dinh cla Malaysia va Viét Nam
vé hé&t quyén SHTT c6 diém tuong
doéng va khong tén tai trong phap

S6 21 nam 2013

luat Singapore va Philipines. Theo
quy dinh tai myc 37.2 Luat Sang
ché& Malaysia va khoan 2 Diéu 21
Nghi dinh 103/2006/ND-CP, hét
quyén SHTT xay ra (k& ca trong
trudng hop san phdm dugc dua ra
thi trudng béi ngudi dugc chuyén
giao quyén sl dung sang ché theo
quyét dinh bat budc cla co quan
nha nudc c6 th&m quyén). Noi
cach khéac, trong trudng hop bat
budc chuyén giao quyén sl dung
sang ché, diéu kién dong y dua san
pham vao Iuu théng van dudc coi la
thod man theo quy dinh clia phap
luat Malaysia va Viét Nam. Trong
khi d6, theo phap luat cla nhiéu
nudc khac, diéu kién dong y dua
san phdm vao luu théng thudng
dugc coi 1a khong thod man trong
trudng hgp bat budc chuyén giao
quyén sl dung déi tugng s hiu
céng nghiép. Quy dinh hét quyén
SHTT x&y ra (ké ca trong trudng
hop bt budc chuyén giao quyén
sl dung sang ché) cla Malaysia
va Viét Nam nham tang kha nang
ti€p can vai nhiing thanh qua sang
tao clia nhan loai, vi 2 nudc thudng
la bén dugc chuyén giao trong hop
déng chuyén giao quyén sl dung
sang ché. Khi hét quyén xay ra, 2
nuéc cé quyén tuyét dai trong khai
thac, st dung san pham dugc bao
ho sang ché ma khong chiu sy can
thiép tu phia chd sé hiiu sang ché.

Khac biét I6n nhat trong phap
luat hién hanh cla Singapore,
Malaysia, Philipines, Viét Nam vé
hét quyén SHTT va nhap kh&u
song song la: cac qudc gia ap dung
nguyén tac hét quyén khac nhau.
Singapore &p dung nguyén tac hét
quyén qudc té cho sang ché, nhan
hiéu, quyén tac gid va thia nhan
nhap khdu song song san pham
mang déi tugng SHTT dugc béo
ho. O qudc gia nay, khéng co bat
ky rao can phap ly va thuc t€ nao
cho hoat déng nhap khau song
song. Malaysia lya chon nguyén



tdc hét quyén quéc té cho sang
ché va quyeén tac gia; trong khi do,
quéc gia nay khong quy dinh rd co
ché hét quyén danh cho nhan hiéu.
Philipines duy tri nguyén tac hét
quyén qudc gia cho céac ddi tugng
SHTT, tuy nhién, nhap kh&u song
song thudc dugc coi la hgp phap
sau khi Luat SHTT dugc théng qua
nam 2007. Viét Nam thiia nhan hét
quyén quéc té€ cho cac dadi tugng sé
hiiu cong nghiép no6i chung nhung
cd ché hét quyén chua dugc xac
dinh rd cho quyén tac gia.

Viéc lya chon co ché hét quyén
SHTT phu thudéc vao 3 yéu t6: 1)
Piéu kién kinh té - xa hoi cu thé cla
mdi quéc gia; 2) Chinh sach clia méi
qudc gia; 3) Pac diém cta moi doi
tugng SHTT. Malaysia, Philipines,
Viét Nam 1a 3 nudc dang phat trién
vdi diéu kién kinh té tuong déi gidng
nhau; Singapore la nudc phat trién
va c6 mic do phéat trién cao nhéat
trong khoi ASEAN. Tuy nhién, ca 4
nuéc déu la nhiing nuéc nhap khau.
Bd&i vay, ap dung co ché hét quyén
qudc té véi sy thiia nhan nhap khiu
song song dugdc coi nhu giai phap
hiiu hiéu nham lam phong phu hon
hang hoa, dich vu trén thi trudng
va ngudi tiéu dung cé thé dé dang
hon trong tiép can nhiing s&n pham
tri tué cla con ngudi trén toan thé
gidi. Hon nita, nhap khau song song
dugc ching minh rédng dan dén
gidm gia binh quan va la giai phap
t6t cho van dé gia cao § thj trudng
noi dia. M&c du nhap khau song
song dem lai Igi ich cho cac nudc
dang phat trién, nhung Philipines
van duy tri cé ché& hét quyén quéc
gia cho céac doi tugng SHTT va cho
cac san pham, ngoai tri nguyén tac
hét quyén quéc t&€ danh cho thudc.
Diéu nay xuét phat ti chinh sach
b&o ho clia nuéc nay déi véi cac
nha s&n xuit va ngudi tiéu ding. Vé
nguyén tac, ca ché& hét quyén quéc
gia dugc lya chon trén cd sé chinh
séch bao ho chl thé n&dm giti quyén

SHTT va nha san xuét trong nuéc.
Han niia, phap luat clia 4 qudc gia
vé hét quyén SHTT va nhap khiu
song song cling & mic do hoan
thién khac nhau. So véi Malaysia,
Philipines va Viét Nam, phap luat
Singapore vé van dé nay dat dugc
muic dd hoan thién cao nhat vdi
nhiing quy dinh cu thé, rd rang cho
phép nhap khdu song song. Trong
khi dé, con nhiing diém khéng rd
rang trong quy dinh clia phép luat
Malaysia va Viét Nam vé hét quyén
SHTT va nhap khdu song song. Dé&i
vGi Viét Nam, hét quyén SHTT va
nhap kh&u song song con la nhiing
van dé mdi va chua dugc dé céap
dén trong cac phan quyét cla toa
an. Diéu nay phan anh su khac biét
trong phat trién kinh t& va trinh do
lap phap gilia cac quéc gia.

Nhu vay, phap luat cla
Singapore, Malaysia, Philipines,
Viét Nam vé hét quyén SHTT va
nhap khdu song song c6 nhiing
tuong déng bén canh mot sé
khac biét. Néu ASEAN dat muc
tiéu théng nhat ¢ mic d6 cao nhu
Lién minh chau Au, cac quoc gia
thanh vién ASEAN ciing phai ap
dung mot nguyén tac hét quyen
théng nhét - dé 1a nguyén tac hét
quyén khu vic. Tuy nhién, hién
nay, phap luat cla cac qudc gia
thanh vién ASEAN déu phu hgp vGi
nhiing thoa thuan quan trong nhat
cla WTO vé hét quyén SHTT va
nhap khiu song song. D6 la Hiép
dinh TRIPS (Piéu 6) va Tuyén b6
Doha vé Hiép dinh TRIPS va stic
khde cong dong (Diéu 5) u

Chii thich va tai liéu tham khao

[1] Trong ti€éng Anh, thuyét hét quyén la
“the exhaustion doctrine” hay “the first sale
doctrine”. Thuyét hét quyén dugc Toa an
t6i cao Hoa Ky xem xét lan dau tién trong
vy viéc vé sang ché Adams v. Burke, nam
1873.6 chau Au, thuyet hét quyén gan lién
véi tén tudi hoc gid Puc Joseph Kohler.
Thuat ngii hét quyén dugc Toa &n Dic sk
dung trong mot vu viéc vé sang ché vao
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nam 1902. Cho dén nay, thuyé&t hét quyén
dugc ap dung cho cac déi tugng SHTT va
vén dé hét quyén SHTT dugc dua vao cac
thoa thuan qudc té va khu vuc. Trong do,
dac biét phai k& dén 1a biéu 6 Hiép dinh vé
céac khia canh thuong mai clia quyén SHTT
(Hiép dinh TRIPS).

[2] Théng thudng, cac thuat ngi “thudng
mai song song" (parallel trade), “nhap khau
song song” (parallel import) va “xuét kh&u
song song” (parallel export) dugc st dung
& chau Au va céc nudc khac Thay vao do,
thuat ngl “thi trudng xam” (grey market)
dugc st dung 6 Hoa Ky. Kinh doanh thi
truéng xam nham chi hoat déng kinh doanh
nhiing hang hoa cla nha san xuét nudc
ngoai; nhiing hang hoé nay mang nhén hiéu
dugc bao ho tai nudc ngoai va cling chinh
la nhan hiéu da dang ky bao ho tai Hoa Ky;
nhiing hang hod xam dugc san xuét § nudc
ngoai va sau dé dugc nhap khau vao Hoa Ky
ma khong dugc sy déng y cla chd sé hiiu
nhan hiéu & Hoa Ky. Thuat ngli nay dugc
st dung nham phan biét hang hod trén thj
tridng xam vdi hang hoa trén thi trudng den
- loai hang hoa gia mao.

[3] Tac gia lyachon Singapore, Malaysia,
Philipines bdi vi: (1) Phap luat clia cac nudc
nay quy dinh tuong d6i rd rang vé hét quyén
va nhap kh&u song song; (2) Kha néng tiép
can vGi ngudn tai liéu ti€ng Anh vé phap
luat cla nhiing quéc gia nay dé dang hon
S0 Vi cac quéc gia khac trong khu vuc.

[4] Burton Ong., The interface between
intellectual property law and competition
law in Singapore, p.389.

[5] Trong trudng hop nay, bén chuyén
giao cé thé yéu cdu bén dugc chuyén
giao ghi rd trén san pham “Khéng ban &
Malaysia” (“Not for sale in Malaysia”). Thoa
thuan gitia hai bén khdng c6 gia tri phap ly
bat budc déi véi bén thi 3.

[6] Corolyn Deere, The Implementation
Game: the TRIPS Agreement and the
global politics of intellectual property reform
in developing countries, Oxford University
Press, 2009, trang 75.

[7] Trong kh&o sat vé ap dung cd ché
hét quyén va nhap khdu song song clia
cac nudc dang phét trién tai thdi diém nam
2006, Viét Nam dugc xac dinh la ap dung
nguyén tic hét quyén quéc t&. Xem: Crolyn
Deere, The Implementation Game: the
TRIPS Agreement and the Global Politics of
Intellectual Property Reform in Developing
Countries, Oxford University Press, 2009,

trang 76.
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