W Dién dan Khoa hoc va Céng nghé

KHI NGUOI NGHE S AN DANH MUON KIEM SOAT TAC PHAM

TS Lé Vi Van Anh

Khoa Luat, Pai hoc Oxford, Vuong quéc Anh

Ban c6 bao gi&» nghi rang, viéc an danh ciia mot nghé sj c6 thé anh hwong dén viéc nguori do kiém soat
cac tac phdm cta minh nhw thé nao khong? Cau chuyén sau day vé nghé sj bi an Banksy minh hoa
mét tai ndng “ndi loan” tim moi cach né tranh quyeén tac gia dé trung thanh véi lap trwong “quyén tac
gia [chi] danh cho ké thua cudc”. Xem thwing quyén tac gia, Banksy phai dwa vao nhan hiéu - mot ché
dinh phap luat ma & dé tinh doc quyén thwong dwoc xem 1a yéu hon so véi quyén tac gia (va sang ché)
dé 1am ché dwa phép Iy cho minh. Trén hanh trinh boi ngwoc dong do, cam xic clia ngwdi nghé s doi

lic da khién éng lao dao.

Ngu@i nghé sy bi 4n Banksy

Banksy, mét nghé sy graffiti
bi 4n cla nudc Anh da tr§ thanh
bidu tudng clia nghé thuat dudng
phé duong dai. Ong dudc biét
dén vdéi cac tac phadm “ndi loan”
gay nhiéu tranh cai. TGi giG phut
nay, danh tinh cia Bansky van la
mot an s6, khéng ai biét 6ng tén
that 1a gi, bao nhiéu tudi, chi biét
rang 6ng la nam va dén ti thanh
pho Bristol mién nam nudc Anh.
Théng qua cac tac phdm nghé
thuat cta minh, 6ng cham biém
chl nghia tu ban, cac nhan hang
ndi tiéng va cac van dé chinh tri,
xa hoi.

Banksy néi tiéng la nguoi
chéng lai quyén tac gid manh mé.
Trong cuén sach clia minh cé tua
dé “Wall and Piece”, 6ng tuyén
bé rang, “quyén tac gia [chi] danh
cho ké thua cudc”. Theo Banksy,
vé mat dao duc va phap ly, cong
ching dudc ty do sao chép, sta
déi va sl dung bat ky tac phdm
c6 ban quyén nao. VGi tu tudng
dé, khéng cé gi ngac nhién khi
Banksy cho phép cac tac pham
ctia minh dudc chup &nh rong rai,
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sao chép trén quy md I6n va phé
bién bdi mot loat cac bén thu ba
cho du khéng cé bat ky méi lién
hé thudng mai nao vaGi Banksy.

“Nguai ném hoa”

Full Color Black - cong ty ban
thiép cla Anh da thong bao cho
dai dién clGa Banksy rang, ho

mudn trd tién ban quyén dé su
dung tac phdm Flower Thrower
(ngudi ném hoa) cla 6ng nhung
Banksy da tu chéi. Khong thé
lien hé truc ti€p véi Banksy, Full
Colour Black khéong con cach nao
khac da di mét “nudc cd” tdo bao
la dé don I1én Cd quan nhan hiéu
chau Au (EUIPO) nam 2019 dé

Birc anh Flower Thrower (ngudn:
trademarks/012575155).

https://euipo.europa.eu/eSearch/#details/



yéu cau hly bd nhan hiéu Flower
Thrower ma Banksy da dang ky
vao nam 2014 théng qua Pest
Control (Cong ty dai dién cla
Banksy). Flower Thrower la mét
tac phdm mang tinh biéu tuong
clua Banksy, ban dau dugc vé
trén tudng & thi tran Bethlehem
cla Palestine. Lap luan cta Full
Colour Black la Banksy dang ky
nhdn hiéu Lién minh chau Au
(EUTM) nay véi “dung y xau”
(bad-faith), rang Banksy khéng hé
st dung nhan hiéu nay ctia minh.
Yéu cau hdy don cla Full Colour
Black da dugc EUIPO dong y'.

Trudc khi vu tranh chap xay
ra, Flower Thrower da dudc in va
sao chép trén nhiéu mat hang,
tU poster dén médc chia khoa.
Néi cach khac, nhan hiéu Flower
Thrower (va cac nhan hiéu khac
cla Banksy) chi 1a tac phdm
nghé thuat don thuan, Full Colour
Black lap luan trong dén. Chung
c6 thé dugc xem la vat trang
tri hodc sadn pham nghé thuat,
nhung tuyét nhién khong phai
la d&u hiéu cho phép ngudi tiéu
dung nhan ra nha san xuét hang
héa - mét chliic nang ma nhan
hiéu phai co.

Thyc sy dung nhu vay, Flower
Thrower dugc cong chung chup
anh mién phi va da dudc phé
bién khap ndi. Tham chi, Banksy
cOn cung cap cac phién ban co
doé phan gidi cao trén trang web
clia minh va mdi c6ng ching tai
xubng dé san xuat cac mat hang
cla riéng ho. Vi vay, ngudi tiéu
dung sé& khong thé nao nhan biét
liéu mét mat hang in hinh Flower
Thrower thuc su do ai s&n xuét.

‘https://euipo.europa.eu/eSearch/#details/
trademarks/012575155.
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“Con duong vonyg”

Lé ra, Banksy nén thyc thi
quyén tac gid doéi véi cac tac
phdm nghé thuat cla minh thay
vi dang ky nhan hiéu. Bdgi theo ly
luan cla Banksy, luat nhan hiéu
cling khéng t6t dep gi hon quyén
tac gia, vi vé ban chat ca hai déu
trao doc quyén cho chi s& hiu
kiém Igi tU sang tao cta chinh ho
va ngan chan nd lyc cla bén thu
ba. Vi vay, that khéng hop ly khi
Banksy mot mat cho rang, quyén
tdc gid danh cho nhiing ké thua
cudc nhung lai déng thdi tim cach
dang ky nhan hiéu dé bao vé tac
ph&m nghé thuat ctia minh.

Ly do don gian la vi néu chon
con dudng quyén tac gia, Pest
Control phai chléing minh rang
ho da mua ban quyén ho&c nhéan
dy quyén ti nghé sy. Hanh dong
nhu vay sé tiét 16 danh tinh cla
Banksy, diéu ma nghé sy &n danh
ndi tiéng khong bao gid muén.
Khéng ngoa khi noi rang, gia tri
tac phdm nghé thuat ctia Banksy
khong chi dén tu tai nang cda éng
ma con dén ti hao quang “bi 4n”
ma Banksy da tao ra tu nhilng
nam 1990. Tiét 16 danh tinh sé
x6a bd hao quang 8y va anh
hudng dén gia tri thuang mai cla
cac tac phdm do Banksy sang
tao.

That ra day khéng phailan dau
tién Banksy sU dung nhan hiéu
dé bdo vé dia con tinh than cla
minh. Trudéc dé clng vao nam
2019, Banksy khéi kién thanh
céng mot bao tang & Y da ban
cac mat hang sao chép tac phdm
nghé thuat mang thuong hiéu cla
ong. Ngudi nghé sy dudng pho
moét 1an nia khong thuc thi ban
quyén - thay vao do, 6ng vién
dan hanh vi vi pham nhén hiéu.

Khi cam xiic ciia ngudi ngheé sy "1én
ngoi"

Khi cubc chi€n nhan hiéu xung
quanh Flower Thrower dang
dién ra, Banksy da m3 moét cla
hang (theo dung nghia den cla
ti nay) dugc dat tén la “Téng san
phdm quéc no6i” (Gross domestic
product) nhung chua bao giG ban
hang cho céng chung. Trong mét
tuyén bo, 6ng noi “Moét coéng ty
thiép dang tranh ch&p nhéan hiéu
ma t6i gili cho tdc phdm nghé
thuat cGia minh va c6 gang gid tén
clia t6i dé ho c6 thé ban hang héa
Banksy gid mét cach hgp phap”.
Vao thoi diém do, Banksy da mia
mai rang, viéc m& mot clia hang
vi tranh chap phap Iy “cé thé la
ly do it thi vi nhat dé tao ra mot
s6 tac phdm nghé thuat”. Viéc
md clia hang cla Banksy ching
¢6 muc dich nao khac ngoai viéc
dng dang ¢6 chiing té rdng minh
tuan thd yéu cau “chd sé hiu
nhan hiéu st dung didng nhan
hiéu cla ho trong qua trinh giao
dich”. Trong qua khu, Banksy
chua bao gid san xuét, ban hoac
chao ban hang héa mang thudng
hiéu ctia minh.

Tuy nhién, Banksy va ddi ngi
phap ly cla minh da danh gia
thdp vé EUIPO khi nght rang ho
khéng nhéan ra dugc déng co that
sy cla Banksy. Nhing binh luan
cla ong trong qua kha va viéc
md& clia hang 1a hanh vi “tu bén
vao chan minh” khi EUIPO vién
dan moét bai béo trich 16i ¢d van
clia Banksy rang, Banksy dang
& trong mot tinh thé khé khan vi
anh ta khong s dung nhan hiéu
trén thuc t€. Theo quy dinh phap
luat, nhan hiéu sé& mat hiéu luc
néu chl sd hiu khéng st dung
no. Vivay, cling trong bai bado néu
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Laugh now,
but one day

wa'll be
in charge

Bulrc hoa con vwoen ctiia Banksy (tam dich “Hay cudi ngay bay gio nhing mét ngay
nao dé chung téi sé chiu trach nhiém”). Ngudn: https://banksyexplained.com/laugh-

now-but-one-day-well-be-in-charge-2000/.

trén, c6 van cla Banksy dé xuat
rang hoa sy bat dau kinh doanh
cac loai hang héa cla riéng minh
va mé moét clia hang nhu mét gidi
phap cho van dé nay. Banksy
cling thira nhan ly do cla viéc mé
clia hang: “Do6i khi ban di lam va
that kho dé biét phai vé gi, nhung
trong vai thang qua, t6i da lam
nhiing tht véi muc dich duy nhat
la dap ung cac danh muc nhan
hiéu theo luat ctia EU”.

B& phan hdy bdé cia EUIPO
dva vao nhiing binh luan céng
khai dua ra trong Ié khai trucng
clia hang clia Banksy dé 1ap luan
rang ngudi hoa si nay “khéng c6
gang gianh ldy thi phan thucng
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mai bang cach ban hang” ma chi
dang c6 thé hién viéc sl dung
hang héa dé dap ung chiéu lé
quy dinh cla phap luat. Hay noi
cach khac, Banksy dang lach
luat. Hién nhién, mot dong thai
nhu vay 1a “khéng phu hop Vi
céc thong 1é trung thuc”.

Nhung Banksy co thé “cudi bay gio”

Phan quyét vé Flower Thrower
c6 thé anh hudng dén cac don
khac ctia Banksy & Anh, chau Au
va My vi Pest Control da dang
ky cac tdc phdm cla Banksy
dudi dang nhan hiéu. Tuy nhién,
Banksy da c6 thé mim cudi khi
ong thang trong moét tranh chép

tuong tu déi vai blic anh con vugn
- mét trong nhiing btc anh néi
tiéng nhat ctia Banky.

Tac phdm néu trén ra mét
cong ching lan dau tién vao nam
2002 khi mét hép dém & Brighton
- thanh phé phia Nam nudc Anh
thué Banksy vé buc hoa nay.

Nhung sau khi Pest Control
ndp don dang ky nhan hiéu vao
nam 2019, Full Color Black da
tuyén bé rang hinh anh khong
mang tinh phan biét va nhan
hiéu da dudc ndp vGi dung y xau.
EUIPO da ra phan quyét (ng
hoé Full Color Black, tuy nhién
quyét dinh nay bi ddo ngudc bdi
Hoi déng phuc thdm vao thang
11/2022 khi tuyén rang, Full Color
Black khong ching minh dudc
dung y xau cua Banksy. Vi vay,
nhan hiéu & lai v6i Banksy trong
khi danh tinh cla ngugi nghé sy
van nam trong vong bi mat.

M&c du Banksy cé thé “cudi
ngay bay gi¢”, nhung c6 I1é ngudi
nghé sy sé phai s dung cac nhan
hiéu cia minh ding luat dé tranh
bi thu héi va tranh nhiing thach
thdc phap ly khac. Cau chuyén
clia Banksy dat ra nhiing van dé
phap ly thu vi ma mét ngudi nghé
sy 4n danh can phai tinh dén khi
quyét dinh giGt bi mat danh tinh
cla minh. Ngoai ra, ho ciing
nén hoc cach kiém ché& cam xuc
trong nhiing phat ngbén ra céng
chiing, vi biét dau doé la cach “ta
tu hai minh”, dem hai tay dang
chién thang cho déi th(. Mac du
Banksy day ac cadm véi chl nghia
tieu dung, nhung tré tréu thay,
con dudng nhan hiéu lai la cuu
canh dé ong duy tri hao quang bi
an cling nhu quyén kiém soat tac
phdm cla minh



