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Tém tit: Tham nhiing 14 hanh vi ciia ngudi lam dung chirc vy, quyén han hodc ¢6 ¥ lam trai phap
luat dé phuc vu cho lgi ich nhém, ca nhan. Tinh trang tham nhiing & Viét Nam la mdt vAn dé nhtre
nhdi, c6 xu huéng phirc tap, voi nhiéu hinh thirc tinh vi, xay ra ¢ nhiéu cap, nhiéu nganh, nhiéu
noi, nhiéu linh vuc, trong d6 co6 linh vuc chinh sach. Tham nhiing chinh sach (TNCS) tao ra moi
truong kinh doanh thiéu lanh manh, thiéu binh déng, gay lang phi tién cla, can trd sy phat trién
nhanh va bén viing cta dit nudc; dong thoi 1am suy yéu su linh dao ciia Pang va vai trd quan 1y
ctia Nha nudc, lam mat 1ong tin ctia nhan dan. Vi vdy, Viét Nam can tiép tuc nghién ciru xay dung
va bd sung vao hé thong phap luat co ché xtr Iy TNCS, nhidm tao ra khuén khé phap 1y ngy cang
hoan thién hon, gop phén tich cuc vao viéc phong chdng tham nhiing.

Tém tit: Tham nhiing chinh sach, co ché xur ly, Viét Nam.
Phan loai nganh: Chinh tri hoc

Abstract: Corruption is acts of those who abuse their positions, authority or intentionally act in
contravention of the law to serve group or individual interests. It has been a pressing issue in
Vietnam, which tends to get increasingly complicated. Corruption occurs in various levels, sectors
and areas, including the area of policies. Policy corruption results in an unfair and inequitable
business environment that wastes financial resources and hampers the country's rapid and
sustainable development. It also weakens the leadership of the Party and the management role of
the State, causing the loss of the people’s confidence. Therefore, Vietnam needs to continue the
study and development of and suppplements to the legal system with a mechanism to deal with
policy curruption. That will help create a better legal framework, making active contributions to the
fight against corruption.

Keywords: Policy corruption, mechanisms of handling, Vietnam.

Subject classification: Politics

1. Mé déu diéu khé khan, nhung viéc xir Iy TNCS con

kho khan hon rat nhiu. Béi 1& chu thé
TNCS 1a mot trong nhitng hinh thirc tham TNCS 1a nhiing nguoi c6 chirc vy, quyén
nhiing tinh vi ¢6 hau qua kho luong va ddc  han 16n trong hé thdng chinh tri (tir hoach
biét nghiém trong. Phat hién TNCS 1a mot  dinh, thyc hién dén danh gia chinh sach nhu
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nghi si qudc hoi, thanh vién chinh phu,
thanh vién dugc giao nhiém vu truc tiép
soan thao chinh sach, 1anh dao cac co quan
ra chinh sach, nhitng ngudi duoc uy quyén
thyc hién, gidm sat viéc thyc hi¢n chinh
sach trong co quan hanh chinh nha nuéec...),
dong thoi 13 nhimg ngudi c6 mdi quan hé
chinh tri rong rdi va mang tinh hé théng.
Thuc té cho théy, tinh trang TNCS x4y ra
chu yéu & nhimg nganh, linh vuc, dia
phuong ma co ché kiém soat, giam st
quyén lyc con long 1éo, bé phai, va viéc
phan bién chinh sach con chua nghiém
ngat, bi xem nhe hodc trién khai hinh thuc.
Trudc nhitng tré ngai trén, cdc nudc trén
thé gidi, trong d6 c6 Viét Nam da va dang
tién hanh dinh hinh co ché xu ly TNCS.
Tuy nhién, hau hét cac qudc gia déu chua
c¢6 co ché xir Iy TNCS hoan thién. TNCS la
mot dang tham nhiing nén ciing c6 thé noi,
co ché xir Iy TNCS d3 co ban duoc hinh
thanh du chua han 13 mét co ché riéng biét
va dic thu. Trén co sé thuc tién thuc thi co
ché xt 1y tham nhiing chinh sach & cac
nuéc trén thé gidi va ¢ Viét Nam, bai viét
phan tich 1am & quy dinh phap 1y, ché tai,
co quan xU Iy va cach thte van hanh co ché
xu ly TNCS.

2. Quy dinh phép 1y vé xir Iy tham nhiing
chinh sach

Nhiéu nudc trén thé gidi di ¢ cac quy dinh
r0 rang, minh bach va cong khai vé viée xur
1y TNCS thong qua luat, dao luat lién quan.
MV c6 Luat lién bang vé hoat dong van
dong chinh sach cong nam 1946, Pao luat
Byrd vé st dung ngin sach lién bang
(1989), Luat vé cong khai hoa hoat dong
van dong chinh sidch cong nam 1995...
Canada c6 nhiéu luat va dao luat nhu Luat
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van dong chinh sach, Luat vé dao duc va
tinh minh bach trong van dong hanh lang
2006, Luét diéu chinh hanh vi ung xir cia
nguoi van dong hanh lang nam 2002... Mot
s6 nude con co nhing quy dinh cu thé vé
viéc xur ly cac td1 tham nhiing ctia cac nghi
si quéc hoi (nhing nguoi c6 kha ning
TNCS ¢ giai doan hoach dinh chinh sach).
O Viét Nam, dd c6 nhiéu quy dinh vé
phong chéng tham nhiing, c6 thé ké dén
nhu: Luat phong chéng tham nhiing nim
2005; Bo luat Hinh sy nam 1999; Luat can
bd, cong chuc nam 2008, Luat vién chuc
nam 2010... Tuy nhién, nhiing quy dinh
phap luat vé TNCS thi gin nhu chua co.
Day 1a 16 hong cho su ton tai cia TNCS. Bé
hinh thanh va thyc hién duoc co ché xir Iy
TNCS thi phai c6 cac quy dinh li€n quan
dén TNCS (nhu: van dong chinh sach, van
dong hanh lang, quy dinh cho hoat dong
clia cac chu thé, ddi twong van dong chinh
sach, quy dinh cu thé vé cac toi pham
TNCS...), tham chi can c6 quy dinh rd rang
vé céc biéu hién cia TNCS va co so hinh
thanh cac ché tai xu 1y.

3. Ché tai xir Iy tham nhiing chinh sich

Viéc st dung va thyc hién hinh phat cu thé
va nghiém khic d6i v6i toi pham va nhiing
bién phap dé thu hdi tai san co dugc do
tham nhiing (trong d6 c6 TNCS) la ndi
dung quan trong nhat trong co ché xir 1y
tham nhiing cta nhiéu qudc gia. Nhitng ché
tai xr ly td1 pham tham nhiing va TNCS
dugc quy dinh ngay trong hé théng phap
luat cua cac nude nhu sau:

Ché tai hinh sie: phat ti va phat tién 1a
cac hinh phat dugc quy dinh phd bién ddi
vO1 cac t0i pham tham nhiing trong hé
thong phap ludt cic nudc trén thé gidi,
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nhung khong hoan toan gidng nhau vé mirc
do. Trong hau hét cac hé théng, muc do
nghiém khic cua hinh phat thuong dugc
can nhic boi yéu t luat phap xur li (quyét
dinh hinh phat) cia cac toa 4n. O Tay Ban
Nha: ting hinh phat d6i v6i t6i tham nhiing
c6 thé 1én 40 nam ti. Tai Indonesia, toi
pham tham nhiing noi chung c6 thé bj phat
td tir 1 nam dén chung than va ndp phat co
thé tir 5.000-100.000 USD. O Australia,
hinh phat cao nhét 13 10 nam ta cho céc toi
tham nhiing (trong d6 c¢6 TNCS). Phat tién
c6 thé dugc ap dung theo nguyén tic cua
luat hinh sy [5, tr.48, 54].

Mot loai ché tai nita c6 thé ap dung xir Iy
vién chuc c6 hanh vi tham nhiing. Do 1a cac
ché tai ky luat duoc quy dinh trong cac bo
quy tic tng Xt va cac quy dinh phap luat dé
bao dam thyc thi cac bd quy tic ung xtir.
Nhitng bd quy tic, quy dinh hanh chinh lién
quan dén xur 1y vién chirc vi pham song
hanh cung voi céac bién phap xtr 1y hinh sy
nghiém khic khang dinh sy thanh cong cta
cac chién luoc phong chéng tham nhiing
cta nhiéu qudc gia. O Australia, ché tai ky
luat duge thé hién trong Luat hanh vi ung
X cong vu Australia gdm: chdm dut hop
ddng lao dong; giam cap bac, phan cong lai
nhiém vy, ha muc luong béng cach ndp
phat va khién trach [5, tr.48].

Thu hoi tai san tham nhing: tradc hét
cac quéc gia thyc hién chién luogc thu hdi
tai san tham nhiing bang cich hinh sy hoa
hanh vi “lam giau bat chinh”. Theo Phap
lénh phong ngira tham nhiing cia Hong
Kong, hanh vi bi coi 1a t01 pham khi mot
vién chtc chinh pht ¢c6 mot mirc séng cao
hodc s& hitu hodc kiém soat nhitng tai san
khong phu hop véi thu nhap cia nguoi do,
trir phi nguoi d6 c¢6 thé dwa ra nhitng giai
thich c6 tinh thuyét phuc véi toa an. Quy

dinh nay dat nghia vu chung minh vo tdi
1én bi cdo. Muc phat cao nhét ddi véi toi
pham nay 1a 10 nam ti kém thém phat tién
(1én t&i 500.000 d6 la Hong Kong). Phap
luat Singapore trao cho Cuc Diéu tra Toi
pham tham nhiing (CPIB) quyén diéu tra
bat ki ngudi ndo s& hiru nhitng ngudn tién
hodc tai san khong phu hop voi nhiing
ngudn thu nhap chinh thire cua ho, va ngudi
d6 khong thé giai thich duoc 1i do ¢ nhitng
khoan tién hodc tai san nay. Toa 4n ciing
dugc quyén ra quyét dinh tich thu cac tai
san d6. Luat phong chong tham nhiing 2001
cua Indonesia quy dinh: khi mot nguoi bi
két an vé toi pham vé tham nhiing nghiém
trong, bén canh vi¢c bi tich thu tai san do
pham tdi ma c6, ho con co thé bi phat tu. O
Nam Phi, cac Diéu 22 va 23 cua Luat
phong chéng tham nhiing (PCTN) quy dinh
viéc diéu tra tai san va doi sng cua cac ca
nhan bi tinh nghi 1a pham tdi vé tham
nhiing. Viéc diéu tra co thé duoc bit dau
dua trén 1énh cuda toa an khi tai san hoac doi
séng cua ca nhan bi cho 1a “khéng phu hop
v6i nhitng ngudn thu nhdp hodc tai san
duoc biét dén trong qua khr hodc hién tai
ctia ngudi d6”. Thu hdi tai san c6 duoc do
tham nhiing con co thé dat duoc theo cach
thong thuong 13 dya vao cic ché tai mang
tinh kinh t& nhu phat tién, tich thu tai san
hodc bdi thudng thiét hai [5].

O Viét Nam, Piéu 4 Luét Phong, chong
tham nhling ndm 2005 da quy dinh kha 1o
rang nguyén tic xtr 1y tham nhiing, dong
thoi cac ché tai xir phat ciing duoc quy dinh
1d trong hé théng luat phap cia Viét Nam.
Bién phap dam bao thu hoi tai san c6 duoc
do tham nhiing duoc thé hién rd nhu sau:
“Pidu 70. Nguyén tic xur 1y tai san tham
nhiing: 1. Co quan, t6 chirc c6 tham quyén
phai ap dung cac bién phap can thiét dé thu
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hdi, tich thu tai san tham nhiing. 2. Tai sdn
tham nhiing phai duogc tra lai cho chu s¢
hitu, nguoi quan 1y hop phap hodc sung quy
nha nude. 3. Nguoi dua hdi 16 ma cha dong
khai bdo trudc khi bi phat hién hanh vi dua
héi 16 thi dugc tra lai tai san da dung dé héi
16. 4. Viéc tich thu tai san tham nhiing, thu
hdi tai san tham nhiing dugc thyc hi¢n br:ing
quyét dinh cta co quan nha nudc c6 thim
quyén theo quy dinh ctia phap luat” [9].

Tuy nhién, Viét Nam khong cé quy dinh
nao trong Ludt Phong, chéng tham nhiing
nam 2005 hay B¢ luat Hinh sy vé moi quan
hé giira hanh vi lam giau bat chinh va hanh
vi tham nhiing. Pay ciing 1a mot diém yéu
can bd sung trong co ché xtr 1y tham nhiing
ndi chung va TNCS cua Viét Nam noi riéng.

4. Co quan xiur ly tham nhiing chinh sach

Trén thé gi6i, thong thudng cac nude hinh
thanh mot co quan t6 tung c6 nhimng thim
quyén dac biét, doc lap trong diéu tra, truy
t6 va khong thién vi. Tai Hong Kong, Uy
ban doc 1ap vé chdng tham nhiing (ICAC)
c¢6 nhitng quyén diéu tra va xt 1y riéng. Ho
c6 quyén diéu tra cac hd so tai chinh va cac
loai tai khoan tai ngan hang, c6 quyén xin
lénh cua toa an dé yéu cau nguoi bi tinh
nghi giao ndp gidy to di lai va dong bang tai
khoan cta ho. Singapore ciing trao quyén
dic biét gidng nhu Hoéng Koéng cho Cuc
diéu tra tham nhiing. Cong t6 vién trudng
c6 thé uy quyén cho phép nhan vién cua
don vi nay diéu tra bat ky tai khoan nao
trong ngan hang. O Australia, khong c6 co
quan PCTN cép trung wong cu thé. Céc
bang ctia Australia déu c6 co quan doc lap
riéng. Béo cdo qubc gia cua T6 chirc minh
bach quéc té nam 2004 danh gia cao quy
trinh diéu tra, truy td va xét xir doc 1ap cua
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cac co quan c6 thdm quyén cua Australia.
Tinh doc 1ap cua cic co quan chéng tham
nhiing & Australia 1la mot chuin muc
nghiém ngat [5, tr.48].

O cac nude khac, khong co nhiéu co
quan c6 quyén lyc ngang nhau trong viéc
diéu tra va xir 1y t6i pham tham nhiing, ma
tdp trung vao mdt co quan doc lap. Viét
Nam 1a mot qudc gia theo ché do chinh trj
nhat nguyén (Pang Cong san lanh dao Nha
nuoc va xa hoi). Pang va Nha nudc co
quyét tdm chinh trj 16n trong viéc ngin
chéan, déy lui nan tham nhiing, ciing nhu nd
luc cam két thuc hién Cong udc vé chéng
tham nhiing cua Lién Hop Qudc. Vi viy,
Viét Nam khong gidng nhu nhiéu qudc gia
trén thé giéi da thiét 1ap mot hé thong cac
co quan phong, chong tham nhiing tir Trung
uwong tdi dia phuong, tor co quan chi dao
chung t&i cac co quan chuyén trach lam
nhiém vu truc tiép d4u tranh voi t0i pham
tham nhiing. Cac co quan gébm: Ban Chi
dao Trung wong vé phong, chdéng tham
nhiing (do Téng Bi thu Ban Chép hanh
Trung wong Pang ding dau); don vi
chuyén trach vé chéng tham nhiing (thudc
Thanh tra Chinh phu, B6 Coéng an, Vién
Kiém sat nhan dan tdi cao). Dé tao co s&
cho co quan truy td xur 1y td1 pham TNCS,
dong thoi giam thiéu co quan khong can
thiét va tranh gy kho khan trong viéc tao
co ché phéi hop (ddc biét tranh sy can thi¢p
vao qué trinh diéu tra va to tung), Viét Nam
can nghién ctu, stra ddi cac van ban luat vé
phong, chdng tham nhiing (theo huéng quy
dinh chi tiét va ddy du hon vé chtic ning,
nhiém vu, quyén han va trach nhiém phong,
chdng tham nhiing cua ting co quan, don vi
chuyén trach, dong thoi néu rd quy trinh
va co ché phdi hop giita cac co quan, b,
ban nganh).
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Pé cac co quan PCTN hoat dong hiéu
qua, ngoai viéc yéu ciu nhan sy phai co
trinh d9, ki nang, tinh liém chinh thi ciing
can phai c6 mot ché do dai ngd dic biét doi
v6i ho. Cac nudc trén thé gisi da chi khoan
ngan sach 16n cho viéc dai ngd nhiing nhan
vién trong cac co quan phong chdng tham
nhiing, boi day 1a luc luong truc tiép d6i
dau véi toi pham TNCS (toi pham c6 quyén
luc, tiém luc va co kha nang tao nhiéu ap
lwc dbi v6i qua trinh diéu tra).

Hé théng co quan tu phap doc lap,
nghiém minh, hiéu qua 1a mot diém sang
trong co ché xir 1y t6i pham tham nhiing &
nhiéu qudc gia. O Phan Lan c6 mo hinh Toa
an song hanh (bao gdm mot Toa an cho cac
vu viéc dan sy va Toa an xét xir cac vu an
hanh chinh). Hai hé thong toa an déu dong
vai trd quan trong trong viéc phong, chéng
tham nhiing. Toa dan su c6 thé xir 1y cac céo
budc tham nhiing. Toa hanh chinh gidm sat
viée liéu cac quyét dinh hanh chinh c6 hop
phap khong. O Indonesia c6 Toa an chuyén
trach vé xét xur toi pham tham nhiing (con
goi 1a Tipikor). Toa dugc thanh 13p trén co
s Toa cap quan ¢ Jakarta va tuyén dung
thong qua mot quy trinh lya chon chat ché,
mot doi ngii bao gdm ca nhimg thim phan
dac bi¢t chuyén xur cac vu tham nhiing. Céc
tda Tipikor c6 quyén tai phan riéng biét d6i
v0i1 cac vu an tham nhiing. Mgt hé théng cac
toa Tipikor khu vuc trén toan qubc dé giai
quyét khéi lugng cong viée gia ting. Cac
toa Tipikor dugc phan quyén truc thudc cac
tod 4n quin va trao quyén cho ngudi dimg
dau toa an quan vai tro phan cong trong cac
vu xét xir. Ti 18 thanh cong cua Uy ban diét
trr tham nhiing, trong cic vu an dua ra
Tipikor 1a 100% so vdi ti 1& thanh cong x4p
xi 50% cac vu an tham nhiing dugc dua ra
cac toa khac [5, tr.56].

Hién nay, ¢ Viét Nam khong c6 toa an
xét XU tdi pham tham nhiing riéng biét, viéc
cho ra doi mot toa an xét xur cac vu an tham
nhiing, trong d6 c6 TNCS, tao h¢ théng toa
an song hanh twong tu nhu Phan Lan hoic
Indonesia ¢ Viét Nam cling 1a mdt goi y.

5. Van hanh co ché xir Iy tham nhiing
chinh sach

Can co su phdi hop tét giita cac co quan
trong vi¢c xu ly t0i pham tham nhiing.
O Hong Kong sau khi ICAC diéu tra thi co
quan ndy ciing khong thé tu dua ra hinh
phat hay ban an nao. Truy t6 dugc thuc
hién dudi su chi dao cia Giam ddc co quan
Cong t6 thudc Bo Tu phap. Bo Tu phap c6
quyét dinh truy t6 hay khong trén co so
chung ctit ma ICAC thu duoc kém theo can
nhic loi ich cua cong chung. Diéu 63 cia
Bo Luat Co so (Hién phap Hong Kong)
dam bao tinh doc lap cua hoat dong truy td.
Nhitng quy dinh trong Hién phap di d6i voi
minh bach trong quy trinh t6 tung va cac
quy dinh rd rang trong ludt (trong do c6 ca
Hién phép) tao diéu kién cho su tac nghiép
phép 1y doc lap va chuyén nghi¢p cia cac
don vi khac nhau tham gia vao diéu tra va
truy t6 cac vu tham nhiing & Hong Kong.
Déng thoi, trudc khi truy t6 mot vu an duogc
coi 1 tham nhiing, Giam déc co quan Cong
t6 c6 thé chi dinh chuyén gia cao cip dua ra
quan diém doc 1ap xem vu vi¢c cé can tién
hanh truy t6 hay khong. Sau d6, Giam dbc
s& trinh ¥ kién 1én Bo truong Bo Tu phap
va nhan y kién chi dao. Dé tranh thién vi,
trong truong hop c6 lién quan dén Bo
truong Bo Tu phap, thi BO truong uy quyén
ra quyét dinh cho Giam ddc co quan Cong
t6 [5, tr.51].

Luat Phong, chdng tham nhiing 2005 ctia
Viét Nam ciing di dua ra co ché phdi hop
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gita cac co quan. V& 1y thuyét, co ché phéi
hop van chung chung. Luat Phong, chéng
tham nhiing va cac nghi dinh, thong tu co
lién quan dat ra nghia vu vo1 cac co quan
phai phdi hop, trao doi thong tin trong phat
hién, diéu tra, truy td cac hanh vi tham
nhiing. Kiém toan nha nuéc va Thanh tra
chinh phu c6 trdch nhiém rd rang phai
chuyén vu viéc c¢6 dau hiéu vi pham phap
ludt hinh sy sang co quan diéu tra B Cong
an. Tuy nhién, do co ché con chung chung,
nén khi thuc tién hoat dong lai phu thudc
vao mong mudn va thién chi ciia cac bén
lién quan. Vi thé, viéc trao ddi thong tin bi
han ché. Béo céo Téng két 5 nam thuc hién
cong tac phong, chong tham nhiing cua Ban
Chi dao Trung vong vé phong, chéng tham
nhiing néu 1o, sO vu viéc tham nhiing dugc
phat hién va xur Iy qua cong tac kiém tra,
thanh tra, kiém toan con it, hau hét cac vu
viéc nghiém trong dugc co quan diéu tra
phat hién 1a qua don t6 cao, trong d6 phan
16n xuat phat tir mau thudn giita ban than
nhirg ngudi ¢ lién quan dén hanh vi tham
nhiing d6; khong phai cha yéu tir tai liéu
thanh tra, kiém toan hodc cac co quan chirc
ning khac [5, tr.39]. Thuc té da cho thiy co
ché phdi hop giita cic co quan phong chong
tham nhiing cua Vi¢t Nam chua thuc sy
hiéu qua. Vi¢t Nam can diéu chinh co ché
phéi hop theo hudng ting cuong sirc manh,
tinh doc 1ap cho mét vai co quan chuyén
trach diéu tra, truy t6 cac vu an TNCS,
khong dung lai & nhiing quy dinh chung
chung ma phai 1& rang va cu thé di kém
theo trach nhi¢m cta cac co quan.

Mot trong nhimg yéu t6 dan dén
su thanh cong cia cic qudc gia (nhu
Singapore, Hong Kong, Australia...) trong
viéc xu 1y td1 pham tham nhiing va TNCS
1a sy gop stc ciia nhan dan va céc t6 chirc
ngoai nha nudc, ciing nhu gidi truyén thong
do niém tin ctia ho ddi voi cudc chién
phong, chong tham nhiing. Niém tin 4y dén
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tir co quan phong chdng tham nhiing doc
1ap, chinh phu liém chinh va quyét tAm cua
toan by hé théng chinh tri cung dao dtic
cong vu cua nhirng ngudi thyc thi.

6. Két luan

TNCS dang 1a mot thach thirc nghiém trong
d6i v6i uy tin, sy ton nghiém, tinh cong
chinh cua Nha nudc Viét Nam. Mot vai goi
¥ cla tac gia néu ra thé hién mong mudn
Chinh phu Viét Nam cé thé nhanh chong
thiét ké, van hanh dugc co ché xur 1y toi
pham TNCS dé gbép phan tao ra mot xa hoi
trong sach, mot h¢ théng chinh séach tdt dep
vi loi ich ctia nhan dan; dong thoi khing
dinh sy nd lyc cua Viét Nam trong viéc
thuc hién nghiém tac hi¢p udc vé phong
chdng tham nhiing ctia Lién Hop Qudc.
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