QUY HOACH, KE HOACH SUDUNG PAT
THEO PHAP LUAT PAT PAI VIET NAM:
THUC TRANG VA KIEN NGHI

PHAM HUU NGHI

1. CAC QUY PINH HIEN HANH VE QUY HOACH, KE HOACH SU
DUNG PAT

Hoat dong 1ap, quyét dinh, xét duyét, di€u chinh, cong bo, thuc hién va quan
Iy quy hoach, k& hoach st dung dat & Viét Nam dang dugc di€u chinh boi
nhiing van ban phap luat cha yéu sau day:

- Hién phap nam 1992 quy dinh: Nha nuéc thong nhit quan 1y dat dai theo
quy hoach va phdp luat, bdo dam st dung ding muc dich va c6 hiéu qua (Diéu
18). Nhu vay, quan ly dat dai theo quy hoach 12 mot nguyén tdc hién dinh.

- Luat Dat dai ngay 26/11/2003: Muc II Chuong II tir Diéu 21 dén Diéu 30.

- Nghi dinh 181/2003/ND-CP ngay 29/10/2004 cua Chinh phu vé thi hanh
Luat Dat dai: Chuong I1I tir Diéu 12 dén Diéu 29.

- Thong tu s6 30/2004/TT-BTNMT ngay 01/11/2004 cua B6 Tai nguyén va
Moi trudng Huéng déan lap, diéu chinh va thdm dinh quy hoach, k& hoach st
dung dat.

- Thong tu s6 04/2006/TT-BTNMT ngay 22/5/2006 cua Bo Tai nguyén va
Moi truong Huéng dan phuong phép tinh don gia du toan, xay dung du toan
kinh phi thuc hién 1ap va diéu chinh quy hoach, k€ hoach sir dung dat.

" PGS. TS. Vién Nha nudc va Phép luat.
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- Quyét dinh s6 04/2005/QD-BTNMT ngay 30/6/2005 ctua Bo Tai nguyén
va Moi truong Ban hanh Quy trinh 1ap va diéu chinh quy hoach, k&€ hoach st
dung dat.

Trong muc nay t6i dé cap nhiing noi dung cht yéu cla céac quy dinh vé quy
hoach, k& hoach str dung dat va dua ra cdc binh luan, danh gid ctia minh vé céc
quy dinh dé.

1.1. Cac quy dinh vé nguyén tac, can c@ lap quy hoach, k&
hoach st dung dat; ky quy hoach

1.1.1. Cdc quy dinh vé nguyén tdc lap quy hoach, ké hoach su dung ddt

Theo quy dinh cua Luat Dat dai nam 2003, viéc 1ap quy hoach, k& hoach st
dung dat phai bao dam cac nguyén tic sau day: 1. Phu hop véi chién luoc, quy
hoach tong thé, k& hoach phat trién kinh t€ - x4 hoi, quéc phong, an ninh; 2.
Pugc lap tir tong thé dén chi tiét; quy hoach, k& hoach sir dung dat ciia cap dudi
phai phu hop véi quy hoach, k€ hoach st dung dat cta cap trén; ké hoach sl
dung dat phai phu hgp vé6i quy hoach st dung dat da duoc co quan nha nudc cé
thim quyén quyét dinh, xét duyét; 3. Quy hoach, k& hoach sir dung dat clia cip
trén phai thé hién nhu cau sir dung dat ctia cap dudi; 4. Sir dung dat tiét kiém va
c6 hiéu qua; 5. Khai thac hop 1y tai nguyén thién nhién va bao vé moi truong; 6.
Bao vé, ton tao di tich lich sl - van hod, danh lam thing canh; 7. Dan cht va
cong khai; 8. Quy hoach, ké hoach str dung dit cua mdi ky phai duoc quyét
dinh, xét duyét trong nam cudi cua ky truée do.

Viéc quy dinh vé céc nguyén tic 1ap quy hoach, k€ hoach sir dung dat nhu
néu ¢ trén dat ra mot s6 van dé sau day:

Mot la, phdi chdng viéc ldp ké hoach sir dung ddt ciing ciing cé cdc nguyén
tdc nhu ldp quy hoach sit dung ddt?

Hai la, theo quy dinh hién hanh mdi chi thdy nhdn manh yéu cau quy hoach,
ké hoach sit dung ddt cua cdp trén phdi thé hién nhu cdu s dung ddt cia cdp
dudi ma chua noi duoc vai tro cua quy hoach si dung ddt cua cdp trén doi voi
quy hoach su dung ddt cua cdp dudi, ciing chua dua ra yéu cau doi voi quy
hoach sit dung ddt cia moi cdp.

Ba la, chua thé hién duoc yéu cdu vé bdo ddm tinh minh bach va tinh bén
vitng (bén viing vé moi truong, bén viing vé kinh té - xa hoi nhu bdo dam an
ninh luong thuc quoc gia).

1.1.2. Cdc quy dinh vé cdn cit ldp quy hoach, ké hoach s dung ddt

Can ctt dé 1ap quy hoach, k& hoach sir dung dit theo quy dinh hién hanh
bao gém: a) Chién luoc, quy hoach téng thé phat trién kinh t& - xa hoi, quoc
phong, an ninh ctia ca nudc; quy hoach phdt trién cta céc nganh va cdc dia
phuong; b) K& hoach phit trién kinh t& - xa hoi clia Nha nuéc; ¢) Diéu kién
tu nhién, kinh t€, xa hoi va nhu cau cua thi truong; d) Hién trang s dung dat
va nhu cau st dung dat; d) Dinh muc st dung dat; e) Tién bo khoa hoc va
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cong nghé c6 lién quan dén viéc su dung dat; g) K&t qua thuc hién quy hoach
st dung dat ky trudc.

Con dé lap k& hoach str dung dit can céan cit vao: a) Quy hoach sir dung dat
da duoc co quan nha nuéc c6 tham quyén quyét dinh, xét duyét; b) K& hoach
phat trién kinh t€ - x3 hoi nam nam va hang nam cta Nha nuéc; c) Nhu céu sir
dung dit clia t6 chiic, ho gia dinh, c4 nhan, cong déng dan cu; d) Két qua thuc hién
k& hoach st dung dat ky trude; d) Kha nang dau tu thuc hién cac du an, cong
trinh ¢6 st dung dat.

Cé6 thé nhdn thdy, cdc quy dinh hién hanh da “danh dong” can cit ldp quy
hoach, ké hoach si dung ddt cua tdt cd cdc cdp: cd nudc, cdp tinh, cdp huyén
va cdp xd ma khong cu thé héa cdn cit ldp quy hoach, ké hoach su dung ddt ciia
tiing cdp.

1.1.3. Cdc quy dinh vé ky quy hoach, ké hoach su dung dit

Theo Luat Pat dai nam 2003, ky quy hoach sut dung dat cta ca nudc, tinh,
thanh phd truc thuoc Trung uwong, huyén, quan, thi xa, thanh pho thudc tinh, xa,
phuong, thi tran 1a muoi nam. Ky k€ hoach st dung dat ctia ca nudc, tinh, thanh
pho truc thuoc Trung wong, huyén, quan, thi xa, thanh phd thudc tinh, xa,
phuong, thi tran la nam ndam.

Quy dinh ky quy hoach su dung ddt cua tdt cd cdc cdp la muoi nam la hop ly
dé bdo dam tinh én dinh ciia quy hoach s dung ddt. Tuy nhién, néu chi quy
dinh ky quy hoach sit dung ddt goi gon trong muoi ndm la chua cé tam nhin xa,
tam nhin chién luoc. Quy hoach sit dung ddt cdn cé tam nhin xa hon, thé hién
duoc tinh du bdo chién luoc vé sit dung ddt.

1.2. Cac quy dinh vé noi dung quy hoach, ké& hoach st dung dat

1.2.1. Cdc quy dinh vé noi dung quy hoach st dung dit

Noi dung quy hoach sir dung dat duoc quy dinh tai Diéu 23 Luat Dat dai nam
2003 va dugc cu thé hoéa trong Diéu 12 Nghi dinh 181/2003/ND-CP ngay
29/10/2004 cua Chinh pht vé thi hanh Luat Dat dai. Theo d6, quy hoach st dung
dat coé cac ndi dung sau day:

Thit nhdt, diéu tra, nghién citu, phan tich, téng hop diéu kién tu nhién, kinh
t€, xa hoi trén dia ban thuc hién quy hoach.

Thir hai, danh gia hién trang va bi€n dong su dung dat trong ky quy hoach
trude theo cac muc dich sir dung dat.

Thit ba, danh gia tiém nang dat dai va su phit hop cta hién trang st dung dat
so v6i tiém nang dat dai, so v6i xu huéng phat trién kinh t€ - xa hoi, khoa hoc -
cong nghé.

Thir tu, danh gia két qua thuc hién cdc chi tiéu quy hoach st dung dat da
duogc quyét dinh, xét duyét ctia ky quy hoach trudce.
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Thit nam, xac dinh phuong huéng, muc tiéu st dung dat trong ky quy hoach
va dinh huéng cho ky tié€p theo phu hop véi chién lugc, quy hoach téng thé phat
trién kinh t€ - xa hoi clia ca nudc, clia cic nganh va cdc dia phuong.

Thir sdu, xay dung céc phuong 4n phan bé dién tich céc loai dat cho nhu cau
phat trién kinh t€ - xa hoi, quéc phong, an ninh trong ky quy hoach.

Thit bdy, phan tich hiéu qua kinh t€, xa hoi, moi truong cua timg phuong an
phan bé quy dat.

Thit tdm, lua chon phuong an phan b quy dat hop 1y céan cit vao két qua
phan tich hiéu qua kinh t€, xa hoi, moi trudong thuc hién & khoan 7 Diéu nay.

Thit chin, thé hién phuong 4n quy hoach sir dung dat dugc lua chon trén ban
do6 quy hoach sur dung dat.

Thir muoi, xac dinh cac bién phap st dung, bao vé, cai tao dat va bao vé moi
truong can phai dp dung d6i véi timg loai dat, pht hop véi dia ban quy hoach.

Thir muoi mot, xac dinh giai phdp t6 chitc thuc hién quy hoach sir dung dat
phu hop véi dic diém cua dia ban quy hoach.

1.2.1. Cdc quy dinh vé noi dung ké hoach su dung dit

Noi dung quy hoach st dung dét duoc quy dinh tai Diéu 23 Luat Dat dai nam
2003 va dugc cu thé héa trong Diéu 13 Nghi dinh 181/2003/ND-CP ngay
29/10/2004 ctia Chinh phu vé thi hanh Luat Dat dai. Theo d6, ké hoach str dung
dat c6 cac noi dung sau day:

- Panh gia, phan tich két qua thuc hién k& hoach sir dung dat ky trudc.

- Lap k& hoach thu héi dién tich cdc loai dat dé phan bé cho nhu cdu xay
dung két cau ha tang; phat trién cong nghiép, dich vu; phat trién do thi, khu dan
cu nong thon; quoc phong, an ninh; d6i véi cac cong trinh, du an da c6 cha dau
tu thi 1ap danh muc kém theo quy mo sir dung dat, dia diém, du kién tién do
thuc hién va tién do thu hoi dat.

- Lap k€& hoach chuyén dién tich dit chuyén trong lda nudc va dat cé ring
sang sit dung vao muc dich khac, xdc dinh khu vuc dugc chuyén déi co cau st
dung dat trong dat nong nghiép.

- Lap k&€ hoach dua dat chua stt dung vao str dung cho cdc muc dich bao gom
viéc x4c dinh dia diém, dién tich va tién do khai hoang dua dit chua st dung
vao su dung cho muc dich nong nghiép, phi nong nghiép.

- Cu thé ho4 viéc phan bd dién tich céc loai dat trong k& hoach sit dung dat
dén tirng nam.

- Du kién cdc nguén thu tir giao dat, cho thué dat, chuyén muc dich st dung
dat, cdc loai thu€ cé lién quan dén dat dai va chi phi cho viéc boi thuong, hd
trg, tai dinh cu.

- Xéc dinh giai phdp t6 chic thuc hién k& hoach sir dung dat bao dam thuc
hién ding tién do k& hoach.
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Tim hiéu c4c quy dinh vé noi dung quy hoach, k& hoach st dung dat, toi c6
nhan xét:

Do khong dua ra nhiing yéu cdu riéng trong nguyén tdc ldap quy hoach si
dung ddt doi voi ting cdp, ciing nhu khong cé quy dinh cu thé vé cdc cdn cir ldp
quy hoach sir dung ddt cuia moi cdp nén khi diua ra cdc quy dinh vé ndi dung
quy hoach sut dung ddt Ludt Ddt dai nam 2003 va Nghi dinh 181/2003/ND-CP
ngay 29/10/2004 ciia Chinh phii vé thi hanh Ludt Ddt dai chi dua ra noi dung
quy hoach sut dung ddt dp dung chung cho quy hoach su dung ddt cua cd nudc,
ciia cdp tinh, cdp huyén, cdp xd ma khong tinh dén nhitng néi dung cu thé cdn
phdi c6 trong quy hoach sit dung ddt ciia mdi cdp. Nguyén tdic bdo ddm phdt
trién bén viing vé kinh té - xa hoi va moi truong chua duoc phdn dnh trong noi
dung quy hoach sit dung ddt.

1.3.Cac quy dinh vé trach nhiém lap quy hoach, ké hoach
st dung dat

Trach nhiém lap quy hoach, k& hoach stt dung dat duoc quy dinh tai Diéu 25
Luat Dat dai nam 2003 va dugc cu thé hoéa trong Diéu 15, Diéu 16, Diéu 17 Nghi
dinh 181/2003/ ND-CP ngay 29/10/2004 ctia Chinh pht vé thi hanh Luat Dat
dai. Cu thé Ia:

Thit nhdt, Chinh phti t6 chifc thuc hién viéc 1ap quy hoach, k& hoach sir dung
dat cta ca nudc.

Bo Tai nguyén va Moi trudng c6 trach nhiém gitp Chinh phu t6 chic thuc
hién viéc 1ap quy hoach, ké hoach str dung dat cua ca nudc.

Bo, co quan ngang B0, co quan thudc Chinh phu, ij ban nhan dan tinh,
thanh pho truc thudc Trung wong ¢ trach nhiém phoi hop véi Bo Tai nguyén va
Moi truong trong viéc xac dinh nhu cau str dung dat cua Bo, nganh, dia phuong.

Thit hai, Bo Quoc phong t6 chitc thuc hién viéc 1ap quy hoach, k& hoach sir
dung dat vao muc dich qudc phong.

Thit ba, Bo Cong an t6 chic thuc hién viéc lap quy hoach, k& hoach sir dung
dat vao muc dich an ninh.

Thit tu, ﬁy ban nhan dan tinh, thanh phé truc thuoc Trung vong t6 chic thuc
hién viéc 1ap quy hoach, k& hoach st dung dat cua tinh, thanh pho truc thudc
Trung wong. S& Tai nguyén va Moi truong c6 trach nhiém gidp ij ban nhan dan
cung cap thuc hién nhiém vu 1ap quy hoach, k&€ hoach sur dung dat.

Thit nam, Uy ban nhan dan huyén, quan, thi x4, thanh ph6 thuoc tinh t8 chiic
thuc hién viéc 1ap quy hoach, k& hoach sur dung dat cua dia phuong, quy hoach
st dung dat chi tiét, k&€ hoach sit dung dit chi tiét cua phuong, thi trdn va xa
thudc khu vuc quy hoach phat trién do thi. Phong Tai nguyén va Moi trudng ¢
trach nhiém gidp Uy ban nhan dan cung cép thuc hién nhiém vu 1ap quy hoach,
ké& hoach stir dung dat.
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Thir sau, Uy ban nhan dan xa noi khong thudc khu vuc quy hoach phat trién do
thi ¢6 trach nhiém t6 chiic 1ap quy hoach sir dung dat chi tiét, k& hoach sir dung
dat chi tiét cta xa.

Thit bdy, Ban quan ly khu cong nghé cao c6 trach nhiém t6 chic lap quy
hoach str dung dat chi tiét, k&€ hoach st dung dat chi tié€t cho toan khu cong
nghé cao.

Thit tdm, Ban Quan 1y khu kinh t€ ¢6 trach nhiém t6 chiic 1ap quy hoach sir
dung dat chi tiét, k€ hoach str dung dat chi tiét d6i v6i phan dién tich dat giao
cho Ban quan ly khu kinh t€ dugc xac dinh trong quy hoach st dung dat ctua
tinh, thanh pho truc thuoc Trung uong; viéc 1ap quy hoach, k&€ hoach sur dung
dat doi v6i phan dién tich dat con lai duoc thé hién trong quy hoach, k& hoach
st dung dét ctia huyén, quan, thi xa, thanh pho thudc tinh va quy hoach st dung
dat chi tiét, k€ hoach str dung dat chi tiét cua xa, phuong, thi tran.

Cdc quy dinh hién hanh xdc dinh Bo Tai nguyén va Moi truong co vai tro
ctia co quan gitip Chinh phii t6 chiic thuc hién viéc ldp quy hoach, ké hoach sit
dung ddt cia cd nudc la chua ding vdi vai tro cua Bo nay voi tu cdch la mot
B¢ chuyén trdch vé qudn ly ddt dai. Cdn khdng dinh trdch nhiém ciia B Tai
nguyén va Moi truong: 1. Chiu trdch nhiém truéc Chinh phii vé t6 chiic thuc
hién viéc ldp quy hoach, ké hoach sit dung ddt cua cd nudc; 2. Huong dan viéc
viéc ldp quy hoach sit dung ddt ciia tinh, thanh phd truc thudc Trung vong, ciia
huyén, qudn, thi x@, thanh phoé thuéc tinh. Trdch nhiém ciia cdc co quan té
chiic thuc hién viéc ldp quy hoach sit dung phdi ldy y kién dong gop ciia nhdn
dan trong qud trinh ldp quy hoach sir dung ddt chua duoc quy dinh ré.

1.4. Cac quy dinh vé thAm quyén quyét dinh, xét duyét quy
hoach, k& hoach st dung dat

Cic quy dinh vé thdm quyén quyét dinh, xét duyét quy hoach, k& hoach sir
dung dat duoc thé hién tai Diéu 26 Luat Dat dai nam 2003 va duoc cu thé héa
trong cdc dieu tir Diéu 19 dén Diéu 25 Nghi dinh 181/2003/ ND-CP ngay
29/10/2004 ctia Chinh phti vé thi hanh Luat Dat dai. O day ching toi chi néu
mot s y chinh:

- Quoc hoi quyét dinh quy hoach, k&€ hoach st dung dat cta ca nudc do
Chinh phu trinh.

- Chinh phu xét duyét quy hoach, ké hoach st dung dat cua tinh, thanh phd
truc thudc Trung uong.

- Uy ban nhan dan tinh, thanh phé truc thudc Trung wong xét duyét quy
hoach, k& hoach st dung dét ctia don vi hanh chinh cap dudi truc tiép.

- Uy ban nhan dan huyén, thi xa, thanh ph6 thudc tinh xét duyét quy
hoach, k€& hoach str dung dat cta xa quy dinh tai khoan 4 Diéu 25 cua Luat
bat dai nam 2003.
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Cdc quy dinh vé tham quyén quyét dinh, xét duyét quy hoach, ké hoach sit
dung ddt da phu hop véi cdac quy dinh tuong ving trong Ludt Té chitc Quoc
hoi, Ludt T chite Chinh phii va Ludt T chite Hoi dong nhan déan va Uy ban
nhdn ddn. Ludt Pdt dai nam 2003 da dé cao vai tro ciia Chinh phu - vai tro
cua tdp thé Chinh phii chit khéng phdi vai tro cua nguoi ditng ddu Chinh
phii trong viéc xét duyét quy hoach, ké hoach sut dung ddt cua don vi hanh
chinh cdp dudi truc tiép.

Do chua ¢6 quy dinh vé quy hoach sit dung ddt ciia viing nén trong Ludt Ddt
dai nam 2003 ciing chua dua ra quy dinh vé tham quyén xét duyét quy hoach sit
dung ddt cua ving.

1.5. Cac quy dinh vé diéu chinh quy hoach, k& hoach su
dung dit va tham quyén quyét dinh, xét duyét diéu chinh
quy hoach, ké& hoach st dung dat

Cac quy dinh diéu chinh quy hoach, k& hoach sit dung dat va thim quyén
quyét dinh, xét duyét diéu chinh quy hoach, k& hoach sir dung dat duoc thé hién
tai Diéu 27 Luat Dat dai nam 2003 va duoc huéng dan cu thé héa trong Diéu 16,
Diéu 17, Diéu 26 Nghi dinh 181/2003/ND-CP ngay 29/10/2004 ciia Chinh pha
vé thi hanh Luat Dat dai.

e  Cdc truong hop duoc diéu chinh quy hoach sit dung dat:

- C6 su diéu chinh muc tiéu phat trién kinh t€ - xa hoi, quéc phong, an ninh
da dugc co quan nha nuéc c6 tham quyén quyét dinh, xét duyét ma su diéu
chinh d6 1am thay ddi co ciu st dung dat;

- Do tic dong clia thién tai, chién tranh lam thay déi muc dich, co céu, vi tri,
dién tich str dung dat;

- C6 su diéu chinh quy hoach st dung dat ctia cdp trén truc ti€p lam anh
hudng t6i quy hoach st dung dét ciia cap minh;

- C6 su diéu chinh dia giGi hanh chinh cta dia phuong.

e Viéc diéu chinh ké hoach sir dung ddt chi duoc thuc hién khi ¢6 su diéu
chinh quy hoach sit dung dat hodc c6 su thay déi vé kha nang thuc hién k&
hoach st dung dat.

e Noi dung diéu chinh quy hoach sit dung ddt 12 mot phan cta noi dung
quy hoach str dung dat. Noi dung diéu chinh k&€ hoach st dung dat 1a mot phan
ctia noi dung ké& hoach str dung dat.

e Co quan nha nuéc c6 thdm quyén quyét dinh, xét duyét quy hoach, k&
hoach st dung dat clia cip nao thi ¢6 thim quyén quyét dinh, xét duyét diéu
chinh quy hoach, k& hoach sir dung dét ctia cap do.

Trong qud trinh thuc hién quy hoach, ké hoach su dung ddt viéc diéu chinh
quy hoach, ké hoach sit dung ddt la can thiét. Tuy nhién, néu cé su diéu chinh
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lién tuc va diéu chinh qud I6n thi chiing lai phd vé su bén viing, on dinh ciia
quy hoach, ké'hoach sit dung ddt. Do vdy, can ndng cao chdt luong cua viéc ldp
quy hoach, ké"hoach su dung dat.

Vé thdm quyén quyét dinh, xét duyét diéu chinh quy hoach, ké hoach sir dung
ddt, Ludt Ddt dai nam 2003 quy dinh: co quan nha nudc cé thdm quyén quyét
dinh, xét duyét quy hoach, ké hoach sit dung ddt ciia cdp nao thi cé thdm quyén
quyét dinh, xét duyét diéu chinh quy hoach, ké hoach su dung ddt ciia cdp dé la
phit hop.

1.6. Cac quy dinh vé cong bé quy hoach, ké& hoach st dung dat

Cong bo quy hoach, ké hoach str dung dét dugc quy dinh tai Diéu 28 Luat Dat
dai nam 2003:

- Trong thoi han khong qud ba muoi ngay 1am viéc, ké tir ngay duoc co quan
nha nudc c6 thdm quyén quyét dinh hodc xét duyét, quy hoach, k& hoach str dung
dat phai dugc cong bo cong khai theo quy dinh sau day:

+ Uy ban nhan dan xa, phuong, thi tran c6 trach nhiém cong b6 cong khai quy
hoach str dung dét chi tiét, k€ hoach sir dung dat chi tiét ctia dia phuong tai tru s&
Uy ban nhan dan;

+ Co quan quan ly dat dai cac cap c6 trach nhiém cong bd cong khai quy
hoach, k& hoach st dung dét ctia dia phuong tai tru s& co quan va trén cac
phuong tién thong tin dai ching;

- Viéc cong bo cong khai tai tru s¢ Uy ban nhan dan va co quan quan 1y dat
dai dugc thuc hién trong su6t thoi gian cua ky quy hoach, k& hoach str dung dat
¢6 hiéu luc.

Cdc quy dinh vé cong bo quy hoach, ké hoach su dung ddt la nhiing quy dinh
mdi rdt tién bo cua Ludt Pdt dai ndm 2003. Néu cdc quy dinh nay dvoc thuc
hién nghiém chinh thi ddy chinh la mot trong nhitng yéu té bdo ddam tinh cong
khai, ddn chii va minh bach ciia hoat dong quy hoach, ké"hoach sir dung ddt.

1.7. Cac quy dinh vé thuc hién quy hoach, k& hoach s
dung dat va quan ly quy hoach, k& hoach st dung dat

Céc quy dinh vé thuc hién quy hoach, k& hoach str dung dat va quan 1y quy
hoach, ké& hoach sir dung dat dugc thé hién tai Diéu 29 Luat Dat dai nam 2003 va
dugc huéng dan cu thé trong Diéu 28, Piéu 29 Nghi dinh 181/2003/ND-CP ngay
29/10/2004 ctia Chinh pht vé thi hanh Luat Dat dai.

Diéu 29 Luat Dat dai nam 2003 c6 quy dinh: Chinh pht t6 chic, chi dao viéc
thuc hién quy hoach, k& hoach sir dung dat ctia ca nudc; kiém tra viéc thuc hién
quy hoach, k& hoach st dung dat cua tinh, thanh phé truc thudc Trung wong. Uy
ban nhéan dan tinh, thanh pho truc thuoc Trung wong, huyén, quén, thi xa, thanh
phé thuoc tinh té chitc, chi dao viéc thuc hién quy hoach, k& hoach sir dung dat
clia dia phuong; kiém tra viéc thuc hién quy hoach, k& hoach sir dung dat cta
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dia phuong cap du6i truc tiép. Uy ban nhan dan xa, phudng, thi tran td chiic, chi
dao thuc hién quy hoach, k€ hoach st dung dat ctia dia phuong; phat hién, ngan
chan cac hanh vi sit dung dat trai v6i quy hoach, ké hoach su dung dat da duoc
cong bo.

Truong hop quy hoach, k& hoach sur dung dat da dugc cong bo cé dién tich
dat phai thu h6éi ma Nha nuéc chua thuc hién viéc thu hoi dat, boi thuong, giai
phéng mat bang thi ngudi st dung dit dugc ti€p tuc sir dung theo muc dich da
xac dinh trudc khi cong bd quy hoach, k& hoach su dung dat; néu nguoi su
dung dat khong con nhu cau sir dung thi Nha nudc thu hoi dat va boi thudong
hodc ho tro theo quy dinh ctia phap luat.

Nha nude nghiém cdm moi hoat dong tu y xay dung, dau tu bat dong san
trong khu vuc dit phai thu hoi dé thuc hién quy hoach, k& hoach sir dung dat.
Trudng hop c6 nhu cu cai tao, sira chita nha 0, cong trinh gan lién véi dit phai
thu héi ma 1am thay déi quy mo, cip cong trinh hién c6 thi phai duoc co quan
nha nudc c6 thdm quyén cho phép.

Riéng d6i véi dién tich dat ghi trong k& hoach sur dung dat da duoc cong bo
phai thu héi dé thuc hién du 4n, cong trinh hoidc phai chuyén muc dich sir dung
dat ma sau ba nam khong duoc thuc hién theo k&€ hoach thi co quan nha nudc c6
thim quyén xét duyét k& hoach st dung dit phai diéu chinh hodac huy bo va
cong bo.

Ludt Ddt dai nam 2003 va Nghi dinh 181 da cé khong it cdc quy dinh vé
thuc hién quy hoach, ké hoach sit dung ddt va quan ly quy hoach, ké hoach sir
dung ddt. Tuy nhién, cdc quy dinh nay chua “du sicc” dé qudn ly quy hoach sau
khi da duoc xét duyét.

Ludt Ddt dai nam 2003 chua giao trdch nhiém truc tiép cho cdc Bo va
cho ﬁy ban nhdn ddn trong viéc thuc hién quy hoach sit dung ddt, ké" hoach
sit dung ddt.

Hién nay trong cdc vdn bdn phdp ludt ciing chua cé cdc ché'tai dé dp dung
doi voi cdc chii thé c6 tinh vi pham cdc quy dinh phdp ludt vé quy hoach sit
dung ddt, ké hoach sit dung dat.

2. PANH GIA CAC QUY PINH HIEN HANH VE QUY HOACH, KE
HOACH SUDUNG PAT

Trong céc tiéu muc ctia muc 1. khi trinh bay vé ting noi dung ctia phép luat
v€ quy hoach, k&€ hoach sir dung dat, t6i da c6 mot s6 binh luan, danh gid theo
quan diém ctia minh. Trong Muc 2 nay, t6i dua ra d4dnh gia chung vé phép luat
quy hoach, k& hoach st dung dat va trong chitng muc nhét dinh, c6 néu mot s6
y kién nhan xét vé viéc té chitc thuc hién quy hoach, k& hoach st dung trong
thoi vira qua.

Thit nhdt, khi xay dung cdc quy dinh vé quy hoach, k& hoach str dung dat dai
trong khuon khé ctia phap luat dit dai ching ta chua that chi y dén cic quy
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hoach phat trién kinh t€ - xa hoi, quy hoach xay dung, quy hoach do thi, quy
hoach giao thong dudng bo, dudng sat, dudng song, quy hoach phat trién nganh
nong nghiép, quy hoach phat trién nganh 1am nghiép..., chua chi y dén cdc quy
dinh vé€ quy hoach di cé6 trong mot s6 dao luat nhu: Luat Xay dung, Luat Bao
vé va phat trién ring, Luat Bao vé moi truong, Luat Giao thong dudng bo... nén
gitta cac loai quy hoach con vung chong 14n, vung trong. Trong chinh sidch
phap luat & nudc ta, ching ta chua xac dinh dugc vai tro ctia quy hoach dat dai
trong hé thong thong nhat cac quy hoach cua ca nudc. Phai chang ching ta
dang thi€u mot dao luat chung vé quy hoach.

Thit hai, khi trinh bay quy dinh vé quy hoach, k€ hoach stt dung dit Luat
bit dai nam 2003 nha lam luat thudng viét chung trong mot di€u vé ca quy
hoach va k& hoach (thi du: nguyén tic va cdc can ci 1ap quy hoach, k& hoach sit
dung dat), trong lic d6 rat can c¢6 quy dinh vé quy hoach st dung dat riéng va
quy dinh vé k€& hoach stir dung dat riéng.

- Thit ba, céc quy dinh phdp luat va thuc tién quy hoach st dung dat chua tap
trung gidi quyét nhitng van dé ¢ y nghia chién lugc doi vé6i phat trién kinh t€ -
x@ hoi cua mdi cép; nodi dung quy hoach sir dung dat con bat cap, chua phan
biét duoc su khiac nhau co ban gitta ndi dung quy hoach st dung dat cta ca
nudc, ndi dung quy hoach st dung dat cua cac cap tinh, huyén, xa.

- Thit tw, cdc quy dinh phdp luat va thuc tién quy hoach st dung dat chua
dam bao duoc tinh bén vitng va tinh minh bach. Chat lugng quy hoach st dung
dat con thap. Quy hoach sir dung dat chua trd thanh céan ct vitng chic cho viéc
giao dt, cho thué dat, thu héi dat. O nhiéu dia phuong viéc giao dat, cho thué
dat, thu hoi dat van khong duogc thuc hién theo quy hoach st dung dét.

Cac quy hoach st dung dat c6 tinh kha thi thdp. Phuong an quy hoach st
dung dit chua du bdo sat tinh hinh, thé hién tinh chl quan duy y chi, 4p dat,
nhiéu truong hop quy hoach con mang ning tinh phong trao, gay lang phi 16n
v€ ngudn luc con ngudi va nguon tai chinh.

- Thir nam, cac phuong an quy hoach str dung dat chua du bao sét tinh hinh,
con mang tinh cht quan duy y chi, dp dat, nhiéu truong hop quy hoach theo
phong trao gay ra lang phi 16n vé€ nguén nhan luc va nguén luc tai chinh.

- Thit sdu, viéc quan 1y quy hoach sau khi dugc xét duyét con 1ong 1éo, kem
hiéu qua do chua xac dinh rd trach nhiém thuc hién va quan 1y quy hoach cta
céc co quan nha nuéc cé thim quyén. Vi loi ich riéng, 1gi ich cuc bo c6 mot s6
nguoi da co tinh vi pham quy hoach, ¢6 tinh “16” quy hoach hoac ¢6 tinh “pha
vd” quy hoach, réi sau dé xin di€u chinh quy hoach. Mit khéc, c6 moét tinh
trang kha phé bién 1a nhan dan tu 1an chiém dat, tu chuyén muc dich st dung
dat trai phép khong bi xir Iy kip thoi nén khi trién khai thuc hién quy hoach gip
nhiéu khé khan, chi phi béi thuong vuot qua du kién ban dau.
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- Thit bdy, trén thuc t€ trong thoi gian vira qua ¢6 nhiéu du 4n, cong trinh
duoc giao dat, cho thué dat hodc tu thoa thuan nhan chuyén nhugng dat nong
nghiép dé thuc hién du 4n nim ngoai pham vi quy hoach da duogc xét duyét.
Tinh trang chuyén muc dich stt dung dat, nhat 1a dat trong hai vu lda nudc c6
nang sudt cao van con xay ra.

3. MOT SO KIEN NGHI VE PINH HUONG POI MGI CAC QUY PINH
PHAP LUAT VE QUY HOACH, KE HOACH SUDUNG PAT

Trén co sO cua nhitng nhan xét vé thuc trang cac quy dinh phédp luat vé quy
hoach str dung dit, k€ hoach st dung dat, to6i xin néu cdc kién nghi vé dinh
huéng déi méi céc quy dinh phdp luat vé quy hoach sir dung dat va ké hoach st
dung dat nhu sau:

Thir nhdt, xem xét quy hoach phat trién kinh t&€ - xd hoi, quy hoach xay
dung, quy hoach d6 thi, quy hoach giao thong dudng bo, dudng sit, dudng
song, quy hoach phat trién nganh nong nghiép, quy hoach phét trién nganh lam
nghiép..., xem xét cdc quy dinh vé quy hoach trong céc van ban hién hanh va
trong céc du thio van ban quy pham phdp luat dé bdo ddm tinh thong nhat, tinh
dong bo gitta quy hoach dat dai vé6i ciac quy hoach khac. Quy hoach dat dai chi
dé cap céc van dé vé dat dai va mot s6 van dé lién quan mat thiét vé6i dat dai ma
chua thé hién & cdc quy hoach khdc. Ciing rat nén hoc tap kinh nghiém quy
hoach stir dung dat cia mot s6 nudc trén thé gidi.

Thit hai, xac dinh rd hon, chinh x4c hon cic nguyén tic 1ap quy hoach st
dung dat theo hudng bao dam tinh minh bach va tinh bén vitng (bén viing vé
kinh t€ - xa hoi, bén vitng vé moi truong), thé hién dugc vai trd ctia quy hoach
st dung dat cua cép trén do6i v6i quy hoach st dung dat ctia cap dudi va dua ra
yéu cau doi v6i quy hoach sir dung dét cia moi cép.

Thit ba, can tach riéng can cu 1ap quy hoach str dung dét cua ca nuGe, ving
kinh t€ - x4 hoi, viing trong diém va viing khac c6 quy mo lién tinh, thanh pho
truc thudc Trung wong quy dinh va can ci 1ap quy hoach st dung dat cta tinh,
thanh phd truc thudc Trung uong; huyén, quan, thi xa, thanh pho thuoc tinh cho
10 rang, cu thé trén nguyén tac quy hoach sir dung dat cdp duéi phai cén cit vao
quy hoach sir dung dat cép trén va phai phtt hgp vé6i diéu kién tu nhién, kinh t& -
x4 hoi, quy hoach phat trién nganh, linh vuc ctia don vi 1ap quy hoach.

Thit tir, khac phuc thi€u sét trong quy dinh hién hanh vé noi dung cua quy
hoach sir dung dat bang céc quy dinh cu thé vé noi dung quy hoach sir dung dat
clia ca nudc, vé noi dung quy hoach st dung dét cta cip tinh va vé ndi dung
quy hoach str dung dat cua cdp huyén thanh ting diéu riéng. Can xac dinh cu
thé va phan bd dén ting don vi hanh chinh cap duéi cdc chi tiéu khong ché vé
dién tich doi véi dat chuyén trong lda nude, dat rimg dac dung, dat rimg phong
ho ma quy hoach sir dung dat ctia ca nudc da phan bo.

Thit ndm, stta ddi quy dinh vé ky quy hoach theo huéng khi lap quy hoach
st dung dat cho giai doan 10 nam thi can dinh huéng cho giai doan 10 nam
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tiép theo dé€ bdo dam tinh lién tuc va tAm nhin chién lugc cta quy hoach sit
dung dat.

Thit sdu, stra d6i quy dinh vé trach nhiém lap quy hoach sir dung dat, trong
d6 xdc dinh rd trach nhiém cta cdc bo, nganh trong viéc dé xudt nhu cau su
dung dat cua tirng nganh.

Dong thoi can xdc dinh r6 trach nhiém cua Bo Tai nguyén va Moi trudong
trong hoat dong 1ap quy hoach, k& hoach st dung dat: thi nhat, chiu trach
nhiém truéc Chinh phli vé t6 chitc thuc hién viéc 1ap quy hoach, k& hoach sit
dung dit cta ca nudc; thi hai, huéng dan viéc 1ap quy hoach str dung dét cta
tinh, thanh phé truc thudc Trung wong, cua huyén, quan, thi xa, thanh pho
thudc tinh.

Trach nhiém cta cdc co quan t6 chic thuc hién viéc 1ap quy hoach sir dung
phai 14y y kién déng gép cua nhan dan trong qua trinh 1ap quy hoach st dung
dat ciing can dugc quy dinh r6.

Thit bdy, stta d6i quy dinh vé thuc hién, quan 1y quy hoach sir dung dat, k&
hoach st dung dét theo huéng giao truc ti€p trach nhiém cho céc Bo va Uy ban
nhan dan trong viéc thuc hién quy hoach str dung dat, k& hoach stir dung dat.

Ciing cin nghién citu xay dung cdc ché tai doi v6i cac chi thé ¢d tinh vi
pham phép luat vé quy hoach sir dung dat, k& hoach sir dung dat dé bao dam
tinh phap ch€ cuia quy hoach sir dung dat, k€ hoach st dung dat(**).

Cha thich

** Bai da dang trén Tap chi Nha nudc va Phdp ludt, s6 10/2008.



