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Tém tat: Luat S hitu tri tué nam 2005 trao quyén sao chép ma khong phai xin phép, tra thir lao
cho tac gia, chi s& hitu quyén tic gia & phuc vu muc dich nghién ctru, giang day cta c4 nhan (theo
Diém a, Khoan 1, Diéu 25). Hién diéu khoan nay dugc giai thich va 4p dung theo hudéng quyén sao
chép néu trén chi duoc dp dung dbi véi gido vién, giang vién, nha nghién ctru dé thyc hién cic hoat
dong nghién ciru, giang day, khong dp dung dbi voi hoc sinh, sinh vién, do hoc tdp khong thudc
pham vi “nghién ciru, giang day”. Bai viét dua trén co so 1y thuyét vé quyén téc gia, dac biét la
quyén sir dung hop 1y (fair use) dé dé xuat quyén sao chép da dé cap nén duoc trao cho nguoi hoc
dé mé rong tiép can vdi tri thirc khoa hoc, ning cao hiéu qua dao tao, tir d6 thic ddy sing tao tir
phia céc chi thé nay ddi v6i kho tang tri thirc ctia x4 hoi. Tuy nhién, cdc bién phdp kiém soét van
phai dugc dit ra dé tranh t6n hai dén 1oi ich cta tic gia, chii s hitu quyén tic gia.

Tir khéa: Quyén tic gia, quyén sir dung hop 1y, quyén s& hitu trf tug.
Phan loai nganh: Luéat hoc

Abstract: Intellectual Property Law of 2005 provides the case of reproduction of copyrighted work
for scientific research or teaching purpose where permission and payment of royalties are not
required (according to Item a, Clause 1, Article 25). This provision has strictly been interpreted and
implemented in the way that such right is only accorded to those carrying out research or teaching
activities as researchers, teachers, lectures..., without being extended to students since learning
does not fall within the scope of “research or teaching”. The paper bases on the theory of copyright,
especially fair use, to propose that the mentioned right should be extended to learners with a view
to facilitating their access to knowledge, enhancing training quality, thereby promoting their
contribution to science and knowledge of the society as the whole. Nonetheless, preventive
measures should also be adopted so as to avoid abuse of right that may infringe legitimate rights
and interests of authors or copyright owners.
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1. Pit van dé

Quyén sao chép trong moi trudng gido duc
da duoc nhiéu tic gia khai thic nén khong
con 12 mot dé tai méi. Tuy nhién, trong bdi
canh tinh trang sao chép thiéu kiém so4t
xay ra mot cach phd bién trong méi truong
gido duc, cic bai viét déu tap trung 1am ro:
quyén sao chép khong phai xin phép va tra
thit lao cho tdc gia, chu s& hiru tic pham
theo Diém a, Khoan 1, Diéu 25 chi thugc vé
gido vién, giang vién, cac nha nghién cuu,
khong thudc vé hoc sinh, sinh vién. Pac
biét, quan diém nay cang duoc nhin manh
sau vu viéc sinh vién Truong Pai hoc Luat
Thanh phd HS Chi Minh mang tai liéu
photo vao truong xay ra nam 2017. Tuy
nhién, trong khuodn khd bai viét nay, trén co
SO ly thuyét, phan tich y nghia, myc tiéu
quyén tac gia va nhin tu goéc do quyen su
dung hop 1y, chung t6i dua ra quan diém
nguoc lai: quyén sao chép theo pham vi
Piém a, Khoan 1, Piéu 25 nén duoc mé
rong cho nguoi hoc. Song song voi sy mo
rong nay, cac bién phap quan ly nen duoc
thit chat dé tranh sy lam dung quyén, xam
hai dén loi ich chinh ding cua tic gia, chu
s& hiru quyén tdc gia.

2. Co sé 1y thuyét

2.1. Ly thuyét chung vé quyén tdc gid va
quyén su dung hop ly

Theo Luat SO htu tri tué¢ nam 2005
(LSHTT), quyen tic gia la quyen cia to
chtic, cd4 nhan d6i véi tdc phadm do minh
sang tao ra hodc s¢ hiru (Khoan 1, Piéu 4).
Vé co ban, phdp luat quyén tic gia chong
lai su xAm pham bat hop phép tir bén thtr ba
dbi véi tac pham dugc bao ho. Do d6, phép
luat trao cho tic gia hai nhom quyén co
ban: quyén nhin than va quyén tai san.

Quyén nhan than ludn gin lién véi tic gia
ma khong du’O’c chuyén giao cho nguoi
khic, d6 1a quyén dit tén tic pham, dung
tén tdc pham, cong bd tic pham va bao vé
su toan ven cua tac pharn (D1eu 18,
LSHTT). Quyén tai san 1a nhém quyén c6
thé lam phdt sinh loi ich kinh té cho tic gia,
bao gdm: 1am tic pham phdi sinh; biéu dién
tdic phim trudc cong ching; sao chép tac
pham; phan ph01 nhap khau ban goc hodc
ban sao tic pham; truyén dat tac pham dén
cong ching; cho thué ban gdc hodc ban sao
tac pham dién anh, chuong trinh mdy tinh
(Piéu 20, LSHTT). Trong do, quyen sao
chép tic pham dugc nhan dinh 1a quyén tai
san co ban va quan trong nhat. Khic véi
quyén nhén than, quyén tai san ¢ thé dugc
chuyén giao cho nguoi khic, c¢6 nghia la
nguoi khic cé thé thuc hién mot, mot sd
hoic toan bd cdc quyén tai san néu trén néu
duoc chu so hitu quyén tic gia cho phép va
phai tra tién nhuan but, thi lao va céc loi ich
vat chat khdc cho tic gia hodc chil s¢ hitu
quyén téc gia (Khoan 3, Diéu 20, LSHTT).
Trén pham vi toan cdu va trong mdi
quéc gia, quyén tic gia 1a phuong tién hiru
hiéu dé khuyén khich sing tao, thic dy va
truyén b tri thirc trong cong ching. Quyén
tac gia bu ddp cong sirc, lao dong tri tué cia
tdc gia, tao dong luc dé tic gia mang tic
pham dén voi cong ching va 1a nén tang
cho céc sang tao mai trong xa hdi trén co s&
cdc tri thire da ¢6 [10, tr.40]. Do sy sdng tao
cia mdi cd nhan va sy phd bién tri thir 12
dleu kién tat yeu cho su tién bo cua m01
quéc gia, quyén tic gia chinh 1a thanh tb
quan trong cua qud trinh phét trién [10,
tr.41.] Tuy nhién, theo cong udc Berne bao
ho cac tac phém van hoc ngh¢ thuat nam
1886 (sau day goi la cong udc Berne) va
phédp luat cia cdc qudc gia trén thé gidi,
quyén tdc gia khong trao cho téc gid va chu
s& hitu quyén tic gia sy doc quyén tuyét dbi
d6i voi dira con tinh than cua minh. Piéu
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nay duogc giai thich trén nhiéu géc do khac
nhau. Thir nhdt, néu sy bao hd quyén tic
gia duoc day 1én mitc tuygt doi, tic gia loi
dung quyén nay dé doc quyén, tuyet d6i héa
loi ich kinh té cua mmh thi s& dan tdi tinh
trang han ché su tiép can cta cong chiing
dbi voi tac pham, tir d6 s& lam phuong hai
dén muc tiéu truyén bd tri thic va kich
thich sy sang tao moi tr phia cong chung
[6, tr.1109]. Thir hai, ban than tac phém do
tdc gia sdng tao ra ciing dugc hinh thanh, ké
thira tur tri thic da cé cua cong ching hoac
cua cdc tic gia khac, do vay, tac pham
khong phai 1a mot san pharn doc quyen cua
ban than tac gia hodc chu sé hitu quyén tac
gia [6, tr.1110]. Thir ba, quy dinh nay s€
dam bao hai hoa loi ich cua tac gia, chu s¢
hitu quyén tic gia va toﬁn xa hoi, b(")’i muc
dich cao nhét cua quyen tdc gia van la dé

“thiic day, phdt trién va truyén ba van hoa,
tri thire” [3, tr.454]. Do vy, quyén tic gia
s& bi han ché & mot sb khia canh nhét dinh,
vi du nhu thoi han bao ho dbi voi quyén tic
gia khong kéo dai vinh vién ma chi giéi han
50 nim sau ngay tic gia mat (diém b,
Khoan 2, Diéu 27, LSHTT), sau khoang
thoi gian nay tic pham s& thudc vé cong
ching. Tuy nhién, han ché dién hinh nhét
van 1a quyén st dung hop 1y cua cong
ching d6i voi tic pham ma khéng phu
thudc vao y chi cua tic gid, chu s& hiru
quyén téc gia.

Quyén str dung hop 1y xuét hién trong
Cong wdc Berne va phdp ludt ciia cdc qudc
gia thanh vién, cho phép cic chu thé khic
duogc sao chép, trich dan tdc pham phuc vu
cho méot s& muc dich nhit dinh nhu phé
binh, binh luan, giang day, nghién ctu...
ma khong phai xin phép hodc tra thu lao
cho tic gia, chu s& hitu quyén tic gié Cong
udc Berne khong quy dinh cu thé, chi quy
dinh mang tinh chat khung vé diéu khoan
nay, theo d6: quyén st dung tic pham
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khong phai xin phép s& nim trong “mdot sd
truong hop dic biét” (do phdp luat qudc gia
quy dinh), viéc st dung khong duogc anh
huong dén kha ning khai thac binh thudng
tdc pham, khong duoc giy hai dén cic
quyén clia tdc gia, chil s& hiru quyén tdc gia
(Piéu 10.2 Cong udc Berne). Tuy theo phap
luat ciia mdi quéc gia, cdc “trudng hop dic
bi¢t” dugc quy dinh khac nhau. Theo Luat
S& hitu trf tu¢ ctia Viét Nam, quyén sir dung
hop 1y duoc quy dinh trong mot sd “trudng
hop dac bi¢t” nhu: tu sao chép mot ban
nham muc dich nghién ctru khoa hoc, giang
day ctia ¢4 nhan; trich dan tdc pham dé binh
luan, minh hoa, viét bdo, giang day... sao
chép dé luu trit trong thu vién véi muc dich
nghién ctu; biéu dién tic pham khong
nhim muc dich vat chét v.v. voi diéu kién
viéc str dung tic pham khong duoc 1am anh
huong dén viéc khai thic binh thuong tic
pham, khéng giy phuong hai dén céc quyén
clia tic gia, chu s¢ hiru quyén tic gia; phai
thong tin vé tén tic gia va ngudn gbc, xudt
XU cua tdc pham (Piéu 25, LSHTT).

2.2. Quyén sao chép “hop Iy”
truong gido duc

trong moi

Trong pham vi bai viét nay, nhém tic gia
khong chi ¥ di sdu phdn tich tt ca cc khia
canh ctia quyén st dung hop 1y ma chi tap
trung vao quyén sao chép “hop ly” trong
mdi trudng gido duc. Theo Khoan 10, Didu
4 LSHTT, sao chép la “viéc tao ra mgt hodc
nhiéu ban sao cua tic pham hodc ban ghi
am, ghi hinh bang bat ky phuong tién hay
hinh thirc nao, bao gém ca viéc luu trir
thudng xuyén hodc tam thoi tdc pham dudi
hinh thtc dién t¢”. Nhu da dé& cap, quyén
sao chép 1 quyén tai san co ban, quan trong
nhét cua téc gia, céc chu thé khdc mudn
thuc hién quyén nay phai xin phép tic gia
hodc chu so hitu quyén tic gia va phai tra
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tién nhuan bit, thit lao va cdc lgi ich vat
chét khdc (Khoan 3, Piéu 20 LSHTT). Tuy
nhién, néu chi sao chép mot ban nham muc
dich nghién ctru, gidng day ctia cd nhan
(Piém a, Khoan 1, Diéu 25) thi hanh vi sao
chép nay thudc quyén st dung hop 1y, tirc
1a khong phai xin phép, tra thu lao cho tac
gia, chi s¢ hitu quyén téc gia.

Ap dung trong linh vuc gido duc, quyén
sao chép “hop 1y” s& thudc vé gido vién,
giang vién (nguoi thuc hién hoat dong
giang day) voi sb luong 12 mot ban. Vay
néu hoc sinh, sinh vién thuc hién hanh vi
sao chép, vi du photo sach gido khoa, gido
trinh, bai giang... dé phuc vu viéc hoc tap
cua cd nhan thi hanh vi d6 c¢6 thugc pham vi
quyén st dung hop 1y (theo Piém a, Khoan
1, Bidu 25, LSHTT) hay khong? Trong bdi
canh gido trinh, bai giang va céc tai liéu hoc
tap khac bi sao chép mot cach “vo tdi va”,
duoc thuc hién boi ca hoc sinh, sinh vién va
cdc co s& photo, in 4n lau, nham ca muc
dich thuong mai va phi thwong mai nhu
hién nay, hau hét céc y kién, trong d6 phan
nhiéu 12 y kién cdc ludt gia, luat su, giang
vién luat, déu cho rang viéc photo gido
trinh, bai giang cua sinh vién la vi pham
quyén tic gia do hoat dong hoc tap ctia hoc
sinh, sinh vién khong thudc pham vi “giang
day, nghién ctru” [2], [1]. Hon nita, néu coi
hoc tap cling 1a mot qué trinh “nghién ctru”
thi viéc hoc sinh, sinh vién photo gido trinh
thay vi viéc mua sich in van 13 hanh vi vi
pham quyén tic gia, boi theo Khoan 2, Diéu
25, LSHTT, r0 rang viéc sinh vién sir dung
sach photo s& gdy phuong hai dén 101 ich
kinh té cua tdc gia, chu so hiru quyén téc
gia [1]. Chi mdt sO it y kién bao v€ hanh vi
photo gido trinh cua sinh vién vi 1y do kinh
té [3], [8]. Nhu viy, theo phdp luat Viét
Nam, nguoi hoc trong co sé gido duc noéi
chung, sinh vién néi riéng khong phai 1a dbi
twong cua quyén sir dung hop 1y trong linh
vuc sao chép tic pham.

3. Quyén sao chép “hop 1y” ¢6 nén mé
rong cho nguwoi hoc: danh gia trén co sé
ly thuyet vé quyen sir dung hop ly

Vay quyén sao chép ctia nguoi hoc c6 nén
bi cam tuyét ddi hay khoéng? Néu cho phep
thi & pham vi ndo dé tranh phuong hai dén
quyén tic gia? Trén co so ly thuyét vé
quyén st dung hop 1y, nhém tic gia xin
duoc néu quan diém ddng tinh, tng ho viéc
mo rong quyén sao chép “hop 1y~ cho
nguoi hoc, song phai di lién véi cdc bién
phéap dé tranh sy lam dung va xam hai dén
quyén, loi ich hop phdp cua téc gia, chu s
hiru quyén tic gia.

3.1. Quyén sao chép “hop Iy” nén dwoc mé
rong cho nguoi hoc

C6 mét xu huéng chung ma hau hét céic
qudc gia trén thé gi6i dp dung, d6 1a néi
rong quyén st dung hop ly trong linh vuc
gido duc do tinh chét cua linh vuc gido duc
12 phi loi nhuén va 12 mdi truong truyén ba
tri thic, phat trién sang tao, phit hop véi
muc tiéu ma phap luat quyén tic gia hudng
t6i. Tuy Cong udc Berne chi dé cap dén
mot truong hop dién hinh duoc dp dung
quyén st dung hop 1y 1a giang day tai Diéu
10.2, phép luat nhiéu qubc gia trén thé gidi
da m¢ rong pham vi dp dung tédi cd hoat
dong hoc tap. C6 thé iy vi du dién hinh
nhu Luat Quyén tdc gia Trung Qudc tai
Khoan 1, Piéu 22, Luat lién bang vé Quyén
tic gia My tai Khoan 7 Piéu 107, Luét
Quyen tic gia Canada ta1 Diéu 29, Luit
Quyén tic gia va cdc quyen lién quan cua
Vuong qubc Oman tai Piéu 20, Luat Quyén
tac gia Australia tai Diéu 40, v.v.. Nhu vay,
khong chi c6 gido vién, giang vién, nha
nghién ctru dugc trao quyén st dung hop 1y
ma hoc sinh, sinh vién ciing dugc sao chép
tac pham ma khong phai xin phép hay tra

49



Khoa hoc xa hoi Viét Nam, s64-2019

thi lao dé phuc vu cho muc dich hoc tap
hodc nghién ctru ciia minh.

Viéc trao quyén sir dung hop 1y néi
chung, quyén sao chép néi riéng dbi voi
nguoi hoc trong moi truong gido duc dugc
xem la mot cong cu cé anh hudng tich cuc
dén hiéu qua giang day, hoc tap, 1am gidam
mdt cach dang ké chi phi cho toan xa hoi,
va didc biét ¢6 ¥ nghia trong nén kinh té tri
thac [4, tr.634]. Pac biét, hoc sinh, sinh
vién lai 1a d6i tuong “cong ching” phd bién
nhit cia cédc tai liéu hoc thuat, ciing 1a dbi
tugng ¢6 nhu cau duoc phd bién va tiép can
tri thire 16n nhét, c6 tiém ning sdng tao dua
trén von tri thirc tiép can dugc, nén viéc mo
rong quyén nay dbi voi nguoi hoc s¢ phu
hop voi muc tiéu cao nhat cua quyen tac
gia, cling nhu muyc tiéu ¢t 16 cua quyén su
dung hop 1y 1a thic ddy, phét trién va
truyén ba van héda, tri thic [5]. Hon nira,
theo két qua nghién ctru cta dé tai “Thuc
hién quyén tdc gia trong viéc str dung gido
trinh, bai giang cua sinh vién Hoc vién
Nong nghiép Viét Nam” dugc nhém tac gia
thuc hién (Pé tai khoa hoc cép Hoc vién ma
s& T2018-09-66, thyc hién nim 2018),
giang v1en sinh vién dugc phong van da
néu ra rat nhiéu khé khin, vuong mic néu
ngudi hoc khong phai 12 chi thé dwoc thuc
hién quyén sao chép theo Piém a, Khoan 1,
Diéu 25 LSHTT. Thir nhdt, hoat dong hoc
tap khong chi 1a qua trinh nghién ctou ly
thuyét, ma cdn thé hién su sang tao cua sinh
vién thong qua seminar, bai tap nhom, bai
tap 1on, do d6 doi hoi ngudi hoc phai suu
tam, két hop nhiéu loai gido trinh, tai liéu
tham khdo khac nhau. Hoat dong nay sé dan
dén chi phi khong 16 dbi voi sinh vién néu
ho budc phai mua tai li¢u in ma khong dugc
quyen sao chép. Thir hai, giang vién cé
quyén sao chép dé phuc vu giang day,
nhung lai chi dugc sao chép mot ban nén
khong twong xtmg v6i quy mo 16p hoc, han
ché hiéu qua giang day. Thir ba, c6 nhimng
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gido trinh duoc giang vién sir dung dé phuc
vu g1ang day, nhung da qua ct, khong con
dugc xuit ban nita, nén néu han ché viéc
sao chép s€ gay can tr¢ 16n cho viéc hoc tap
cua sinh vién. Thir tu, sinh vién cling dat ra
cau hoi: khong biét tdc gia ¢ dau ma xin
phép, vi Hi¢p hoi quyen 520 chép Viét Nam
(VIETRRO) ¢6 1am cau nbi giita tic gia va
ngu’0’1 su dung tac pham nhung khong phai
tat ca cic téc gia déu giao két hop dong uy
quyén véi Hlep hoi quyén sao chép dé thyc
hién viéc cap phép cho cédc dbi trong mudn
tiép can [2, tr.32].

C6 thé néi, néu pham vi quyén sao chép
theo Diém a, Khoan 1, Diéu 25, LSHTT
dugc dat ra qud hep nhu hién nay, tuy
ngudi 6 loi s& 1a tic gia, chi so hitu quyén
tac gid, nhung nguodi chiu “thiét thoi” s€ la
toan xa hQi no6i chung vi chi phi cho hoat
dong dao tao s€ gia tang, hi¢u qua dao tao
giam sit, quyén tiép can tri thirc cia nguoi
hoc bi anh hudng va kha ndng sdng tao,
cong hién cho tri thirc chung s& bi han ché.
Do vay, ngoai pham vi “giang day, nghién
ctru” nhu quy dinh hién hanh, phap luat nén
mo rong quyén sao chép trong linh vuc hoc
tap nhu kinh nghiém cua cdc quéc gia trén
thé gidi.

3.2. Khong xam pham dén quyén, loi ich hop
phdp cua tdc gia, chu so hitu quyén tdc gia

Nhu da dé cap, quyén sir dung hop 1y phai
tudn thi theo nguyén tic chung 13 khong
dugc giy anh huong dén sy khai thic binh
thuong tic phdm va khéng dugc phuong
hai dén lori ich hop phép cua tac gia, chu s&
hitu quyén tac gia. Mac du muc ti€u cao
nhat cua quyen tdc gia 1a thic day, phat
trién va truyen ba van héa va tri thire, loi
ich cua xa hoi van phai dugc dat trong mbi
turong quan voi quyén loi cia téc gia, vi rot
cuc tdc gia van 1a ngudi dua tic pham dén
voi cong ching, nén thu lao ma tic gia
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dugc hudng s& khuyén khich, thic day sdng
tao tur phia tac gia, qua d6 déng gép cho su
phat trién khoa hoc, nghé thuat néi chung
[3, tr.454]. Néu quyén str dung hop 1y bi loi
dung dé xam hai dén quyén loi chinh ddng
cla tic gia, chii s& hitu quyén tic gia, su
tuong quan noéi trén khong con dugc dam
bao, tic gia khong con dong lyc dé sing
tao, do d6 muc tiéu cbt 16i ciia quyén st
dung hop ly ciing khong dat dugc. Chinh vi
1y do nay, quyén st dung hop 1y ludn phai
di lién voi cdc bién phdp dé tranh sy x4m
hai dén quyén va loi ich hop phdp cua tic
gia, chu s& hiru quyén tic gia.

Quay trd lai quyén sao chép trong moi
truong gido duc, néu mo rong quyén nay
cho ngudi hoc, cdc bién phdp vé mit phap
1y can duoc quy dinh mot cach chat ché dé
tranh tinh trang vi pham quyén tdc gia xay
ra tran lan nhu hién nay. Trong cudc diéu
tra dugc nhom tic gid thuc hi¢n trong
khuon kho dé tai cap truong dd néu tai Hoc
vien Nong nghiép Viét Nam, sinh vién
thugc mau diéu tra sir dung trung binh 72%
s6 lwong gido trinh 1a gido trinh photo - 1y
do sinh vién dua ra hau hét 1a vi ré hodc
tién. Bén canh d6, hanh vi vi pham lai dugc
tiép tay boi cdc ctra hang photo, vi ho cho
rang “photo theo yéu cau cia sinh vién la
khong vi pham, chi thuc hién viéc photo
hang loat nham muc dich thuong mai maéi
1a vi pham”, hodc tham chi boi chinh cac
giang vién phu trdch moén hoc do “thuong
sinh vién” va phan 16n hiéu 1am rang “sao
chép nham muyc dich hoc tap 1a hanh vi hop
phap”. Nhu vay, trong truong hgp nay,
hanh vi sao chép cua sinh vién 1o rang di
nguoc lai voi 1y thuyét vé quyén sir dung
hop 1y vi photo ca cudn tai liéu thay vi viéc
mua sdch in s& anh hudng truc tiép dén loi
ich kinh té cuia téc gia.

Vay dé tranh phuong hai dén loi ich cua
tac gia, chu so hitu quyén tic gia, can phai
¢6 nhirng bién phap nao dé kiém so4t? Kinh

nghiém trén thé giéi dd cho thiy rat nhiéu
bién phdp khic nhau dugc 4p dung nham
mot mat dam bao quyén sir dung hop 1y cua
cong ching, nhung mit khac van dam bao
quyén téc gia khong bi xam hai.

Thir nhdt, chi cho phép sao chép mot
phan nhét dinh cua tic pham. “Mot phan”
¢6 thé duoc 4n dinh bing mot ty 1& nhit
dinh, hodc ¢6 thé duge danh gid qua tung
truong hop cu thé. Chang han, theo Luét
Quyén tic gia cia Australia, tai Khoan 5,
Diéu 40 c6 quy dinh ty 1& 12 10% s trang
(d6i voi ban in) hodc s tir (d6i v6i ban dién
tor) hodc mot chuong néu 4n phém chia
thanh cdc chuong. Hodc ciing ¢6 thé ddnh
gid qua tung truong hop dua trén céc ti€u
chi dugc phdp luat dvua ra, vi du Luat
Quyén tic gia Hoa Ky, tai Pidu 107, sb
lugng va ty 1& cla tdc pham sao chép duoc
xem xét két hop ciing véi 3 tiéu chi khéc,
d6 1a: muc dich va tinh chdt cua viéc st
dung (thwong mai hay phi thwong mai); tinh
chat cia tic phdm dugc sao chép; anh
huong cua viéc sao chép dén thi truong
tiém nang va gid tri cua tic pham dugc sao
chép. Déi chiéu véi phdp luat Viét Nam,
quy dinh cho phép sao chép “mot ban” ro
rang s& tao co ché khuyén khl’ch su dung
ban photo hon la tac pham gbc, giy thigt
hai vat chit cho tdc gia, chii s¢ hitu quyen
tdc gia. Do vay, giéi han ciia quyén sao
chép nén dugc quy dinh nhu kinh nghiém
clia cdc qudc gia néu trén.

Thit hai, chi dugc phép sao chép néu
khong c6 cac phuong an thay thé. Hudng
tiép can nay duoc thé hién trong qud trinh
thuc thi quyén tic gla tai nhiéu quoc gia
trén thé gioi. Cu thé, tai Canada - quoc gia
theo truyén thong ludt 4n 18, Toa 4n tdi cao
Canada, tai vu 4n CCH Canadian Ltd v.
Law Society of Upper Canada (2004) da Ta
két luan: néu tai liéu ban quyén dd c6 sin
dbi voi ngudi mudn tiép can (qua hé théng
thu vién hodc cé san trén thi truong...) thi
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hanh vi sao chép khong thudc pham vi cua
quyén sir dung ‘hop 1y, hoac néu khéng can
sao chép ma van thuc hién dugc muc dich
nhu mong mudn cua ngudi tiép can (vi du
dé binh luan, minh hoa...) thi hanh vi sao
chép van bi coi 12 vi pham [5, tr.446]. Hoic
tai Hoa Ky, trong Hudng dan vé quyén sao
chép trong pham vi 16p hoc 4p dung ddi véi
co sO0 gido duc phi lgi nhuan nam 1976,
hanh vi sao chép chi dugc thuc hién néu dé
khong phai 1a phuong 4n thay thé cho viéc
mua sich in hodc céc tap chi xuét ban dinh
ky (Piém C, Muc III) [9, tr.8]. Trong bdi
canh ngudi hoc thuong tim dén sich photo
nhu mot phuong 4n thay thé cho sich in
nham “tiét kiém chi ph”, huéng tiép can
néu trén c6 thé 1a mot goi ¥ cho qud trinh
stra d6i luat caa Viét Nam nhim trdnh tinh
trang vi pham quyén tic gia.

Thit ba, danh thué dbi véi hoat dong
photo. Tuy bién phdp nay chua dugc ap
dung tai Viét Nam, nhung trén thé giéi da
dugc nhiéu qudc gia 4p dung. Theo nghién
ctru nam 2014 cua T6 chire S& hitu trf tué
thé gi6i (WIPO) va Lién Hop Quoc € cic
t6 chue quyén sao chép (IFRRO), hién c6
29 qudc gia trén thé giGi 4p dung danh thué
dbi voi hoat dong 520 chep [11]. bay thuc
chat 1a phi ban quyen d6i véi hoat dong sao
chép, ap dung dbi v6i nha san xuét, nhip
khau mdy mdc, thiét bi phuc vu viéc sao
chép nhu may photo, mdy scan... va ngudi
thyc hién cung cép dich vu nhu chi clra
hang photo... tuy nhién nguoi chi tra cuo1
cliing van 1a khich hang - ngudi mong mudn
thuc hi¢n hanh vi sao chép. Khoan thué thu
duogc s€ duoc phan phdi lai cho cdc tic gia,
chu so hiru quyén tac gia mot cach tryc tiép
hoac glan tiép thong qua cic té chuc dai
dién quyén tic gia. Pay c6 thé 1a huong di
phit hop véi Viét Nam dé ngudi tiép can tic
phim néi chung, nguoi hoc néi riéng cé
trach nhiém hon d6i véi viée sao chép tac
pham, khéng sao chép chi nham muc dich
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“thudn tién” hoac “giam chi phi” mua tic
pham duoc bao hd quyén téc gia.

Thir tu, x hoi héa quyén sao chép. Trén
thé gi¢i, day 1a mo hinh kha pho bién dé
thuc hién viéc cip phép sao chép (co tra phi
ban quyen) thong qua céc to chic dai dién
quyén tdc gid. Theo do, tac gla chu s¢ hiu
quyén tdc gia co the iy quyén cho céc to
chuc nay dé cap quyen sao chép cho céc d01
tuong cé nhu cau tiép can tic pham, tién
phi ban quyén s& duoc thu va phan phbi lai
cho téc gia, chi s¢ hiru quyén tic gia. Nhu
dd dé cap, mo hinh nay da xuit hién & Viét
Nam thong qua VIETRRO. V41 mé hinh
nay, mdi ndm, hoc sinh, sinh vién chi phai
tra mot khoan chi phi nho dé cé thé sao
chép mot s6 luong 16n tic pham dugc bao
ho quyén tdc gia. Tuy nhién, mac d6 xa hoi
héa hoat dong nay tai Viét Nam chua thyc
s cao nén chua ddp tng hét nhu ciu cua
nguoi hoc néi riéng, cong ching tiép can
tdc phdm néi chung [2, tr.32]. Do vdy, trong
twong lai, viéc tham khdo cdc mé hinh tién
tién trén thé gidi 1a thuc su can thiét dé day
manh xa hoi héa hoat dong nay, mot mat
nhim mo& rdng quyén tiép can cua cong
ching néi chung, nguoi hoc noi riéng db6i
v6i tic pham, mat khdc nham han ché tinh
trang sao chép khong thé kiém sodt nhu
hién nay.

4. Két luan

“Khi mot doc gia binh thuong quyét dinh tur
b6 viée st dung tdc pham do phi ban quyén
qué cao, chi cd nhan d6 1a nguoi chiu thua
thiét. Nhung khi mot hoc gia tir bo vigée s
dung tdc pham... x hoi s& mat di sy déng
g6p cua anh ta cho tri thuce” [4, tr.617]. Cau
néi cta thAm phan Blackmun, Toda én Ti
cao lién bang My trong vu dn Sony Corp. of
Am. V. Universial City Studios, Inc., nam
1984 mot 1an nita cho thay mbi twong quan
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gifta quyén tdc gia va loi ich cia toan xa
héi. Tuy hoc sinh, sinh vién chua thé duoc
coi 1 “hoc gia”, song tiém ning déng gop
cua ho vao kho tang tri thirc cua xa héi la
khong thé phii nhan. Do vy, quan diém cta
nhém tic gia dwoc thé hién xuyén sudt
trong bai viét 13 nén trao cho ngudi hoc
quyén sao chép ma khong phai xin phép, tra
thi lao cho tdc gia, chii s hitu quyén tic
gia dé phuc vu muc dich hoc tap cua ca
nhan. Diéu nay ciing pht hop véi xu hudng
tién bo trén thé gioi.

Pdng thoi, nhém tic gia cling néu quan
diém tng ho siét chit quan 1y dé tranh tinh
trang quyén sao chép trén bi lam dung lam
phét sinh cdc hanh vi xAm pham dén quyén
va lgi ich hgp phép cua tac gia, chu s¢ hitu
quyén tic gia. Theo d6, phdp ludt quyén tic
gia tai Viét Nam nén dugc stra ddi, bd sung
theo huéng kiém sodt pham vi sao chép
(mdt phéan tic pham), tinh chat, su can thiét
ctia hanh vi sao chép (hanh vi sao chép can
thiét hay khong hay chi dé phuc vu muc
dich thay thé mua tdc phém duoc bao ho
quyén tic gia); mit khic c6 thé danh thué
hoat dong photo va ddy manh xa hoi héa
hoat dong sao chép theo kinh nghi¢ém cua
cdc quéc gia di trude.

Tai liéu tham khao

[1] Lé Thi Nam Giang, Nguyén Ngoc Lam,
Nguyén Thi Bich Ngoc (2007), “V& quyén
photocopy tdc phim trong moi truong gido
duc”, Tap chi Khoa hoc phdp 1y, s6 2.

(2]

(3]

[10]

[11]

Pang Cong Trang, Lam Thanh Son (2017),
“Hoat dong sao chup tic phdm cua tic gia
trong hé théng gido duc - thyc trang va mot )
kién nghi”, Tap chi Khoa hoc, Trudng Dai hoc
Tra Vinh, s6 25.

Ben Depoorter, Francesco Parisi (2002), “Fair
Use and Copyright Protection: a Price Theory
explanation”, International Review of Law and
Economics, Vol. 21.

Carol M. Silberberg (2001), “Preserving
Educational Fair Use in the Twenty First Century”,
Southern California Law Review, Vol. 74.
Muhammad Masum Billah, Saleh Albarashdi
(2018), “Fair or Free Use of Copyrighted
Materials in Education and Research and the
Limit of Such Use”, Chicago-Kent Journal of
Intellectual Property, Vol. 17.

Pierre N. Leval (1990), “Toward a Fair Use
Standard”, Harvard Law Review, Vol. 103.
http://vietnamnet.vn/vn/tuanvietnam/tieudiem/
phat-nu-sinh-photo-giao-trinh-va-chuyen-luat-
phap-thong-thai-356609.html (truy cép lan
cudi vao ngay 2/11/2018)
http://infonet.vn/gs-nguyen-minh-thuyet-ky-
luat-sinh-vien-mang-giao-trinh-photo-la-thieu-
can-cu-post221118.info (truy cap lan cudi vao
ngay 2/11/2018)
http://www.sfasu.edu/policies/9.2_reproduc
tion-of-copyrighted-works-by-educators-and-
librarians.pdf (last visited on October 2, 2018)
http://www.wipo.int/edocs/pubdocs/en/intprop
erty/489/wipo_pub_489.pdf (last visited on
October 2, 2018)
http://www.ifrro.org/sites/default/files/wipo_if
rro_pub_1042_2017.pdf  (last
October 2, 2018)

visited on

53



