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Van dé t§i pham trong phap luat
phong kién Viét Nam: nguyén nhan va bién phap
dau tranh phong chéng
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Tom tit: Toi pham 1a mot trong nhitng van dé quan trong trong phap luat phong kién va luén duoc cac vi
vua quan tdm. Do cach thirc td chirc quyén lyc nha nudc, nén toi pham trong phép luat xwa khong chi duoc
quy dinh trong phép luat hinh sy ma con duoc thé hién trong cac quy dinh caa phap luat vé hon nhan gia dinh,
dan su... Dua trén tu tuong Dic tri va Phap tri, cac vi vua phong kién di thé ché hoa cac quan diém vao phép
luat dé diéu chinh cac véan dé lién quan dén toi pham trong pham vi gia dinh, xa hoi, qudc gia. Dé c6 thé phat
hién va xir ly nghiém minh kip thoi cac truong hop pham t6i, cac vuong tridu phong kién Viét Nam da dua ra
céc bién phéap phong, chdng. Céc bién phap d6 da phan nao gép phan cung ¢ bo may nha nude, dam bao hiéu
qua caa céc chinh sach nha nudc va 6n dinh doi séng cu dan theo tinh than “té gia, tri quéc, binh thién ha.

Tir khod: To6i pham, phap luat phong kién, bién phap, phong chéng.
Phan loai nganh: Luat hoc

Abstract: Crime was one of the important issues in feudal law and was always of interest to the kings. Due
to the way in which state power was organised, crimes in the past were not only regulated in the criminal law but
also reflected in the provisions of the law on marriage and family and civil law, etc. With the ideology of rule by
virtue and rule of law, feudal kings institutionalised viewpoints into the law to regulate issues related to crime
within the family, society, and country. In order to be able to detect and strictly handle crimes in a timely manner,
the Vietnamese feudal dynasties introduced prevention and control measures, which contributed to strengthening
the state apparatus, ensuring the effectiveness of state policies and stabilising the lives of residents in the spirit of
“managing one’s household, administering the country, and pacifying the world”.
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1. Mé dau

Nghién ctu vé van dé toi pham trong phép luat thoi phong kién c6 khé nhiéu cong trinh dé cap
dén nhu: Cé lugt Viét Nam va tu phdp sir (Quyén thit 2) ciia gido su Vit Van Mau; Nghién ciu vé hé
théng phép lugt Viét Nam thé ki XV - thé ki XVIII cua gido su Dao Tri Uc; Ly ludn vé t6i pham - S0
sanh giita B ludt Hong Pirc va phdp ludt hinh sw hién hanh cia Vii Thi Thuy Dung; hay Lé Cam
V6i cubn Phdp ludt hinh sie Viét Nam tir thé ki X dén nay - Lich sir va thuc tai, nha xuit ban Dai hoc
Qudc gia Ha Noi... Nhitng bai viét hay cong trinh nghién ctru d6 déu dé cap dén cac khia canh cia
t6i pham nhu: nguyén tic co ban, phan loai t6i pham, ddng pham, trach nhiém hinh sw. Tuy nhién,
cac cong trinh chua dé cap, 1y giai nguyén nhan dua dén cac hanh vi pham ti va cac bién phap dam
bao phong, chéng t6i pham thoi phong kién. Do vy, bai viét tap trung lam rd hon hai van dé nay khi
nghién ciru vé t6i pham trong phap luat thoi phong kién.

* Trudng Dai hoc Luat Ha Noi.
Email: hienptt.dhl@gmail.com
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Nho gido va Phap tri 1a hai hé tu tuong chinh tri phap 1y c6 anh hudng 16n dén duong 16i cai tri
va chinh sach phéap luat ctia cac tridu dai phong kién Viét Nam. Nho gi4o chu truong “tu, t8, tri,
binh”, theo d6, c4c vi vua phong kién Viét Nam rat coi trong dao dtic cta con ngudi trong cac moi
quan hé. Nhitng tiéu chuan vé dao dirc Nho gido nhu “tam tong, tir dirc”, “ngii luan”, “ngii thuong”
cling véi nhiing tiéu chi dao duc truyén thong cia ngudi Viét nhu: hiéu kinh, twong than tuong ai,
yéu nudc... di tao nén I6i ung xir, hanh vi ciia nguoi dan Viét Nam tir pham vi gia dinh, x4 hoi dén
qudc gia; tir thuong dan, quan lai &én vua chlia. Nhitng hanh vi di nguoc lai voi nhitg khuén thuéc
dao dirc do6 s& bi coi 1a léch chuan, pham toi va s& bi &p dung hinh phat. Bé dam bao nén hanh chinh
hiéu qua, trong sach, dat nuéc thai binh thinh tri va dan chung duoc an cu lac nghiép, céc tiéu chi
dao dirc da duogc thé ché hoa vao trong cac quy dinh cua phép luat. Bong thai, nhitng thuat cai tri va
chu truong dé cao phép luat cua Phap tri da giup cac vi vua phong kién dat ra nhitng bién phap dam
bao cho viéc phong, chéng toi pham thoi xua. Cac quy dinh duoc thé hién rd trong céc Iénh du cia
c4c vi vua phong kién va hai bo luat c6 Quac trieu hinh lugt thoi Hau Lé va Hoang Viét lugt 1¢ thoi Nguyén.

2. Quan niém vé tdi pham, cach thirc phan loai va diu hiéu nhan biét tdi pham trong phap luit
phong kién Viét Nam

Do han ché vé ki thuat lap phap, su chi phdi boi quan diém Nho gido va Phap tri, phép luat phong
kién Viét Nam chua c6 sy phan dinh khai niém vé t6i pham va hinh phat. Thoi xua c6 cau “thién ha
vi cdng”, coi dudi gam troi dau ciing 1a dat vua va ai ciing 1a than dan cia vua. Vi vay, bat ki mot
hanh vi xam pham dén cua cong sé bi coi 1a hanh vi pham t6i. Phap tri chii treong “di hinh chi hinh”,
dung hinh phat dé uén nin hanh vi cia con ngudi. Do dé, cac vi pham cia con nguoi déu bi coi la
dau hiéu pham toi va s& bj &p dung hinh phat nhét dinh.

C6 rat nhidu cach phan loai toi pham, nhu dua theo dia vi xa hoi, tudi tac, gigi tinh, 15i... Tuy
nhién, phap lut thoi phong kién cé 3 cach phan loai t6i pham chii yéu sau (Vii Thi Nga, 2013, tr.110-
111; Pao Tri Uc, 1994, tr.230):

- Cach 1: Phan loai toi pham dua trén hinh phat, tuc toi danh dugc goi theo tén cua hinh phat.
Thoi phong kién c6 hai loai hinh phat 1a Ngii hinh (xuy, truong, db, luu, tir) va ngoai Ngii hinh (biém,
thich chit, sung lam nd ty... ). Cach thic phan loai nay gidp cho quan xir &n nhan biét dwoc muc hinh
phat 4p dung d6i v&i ngudi pham toi va quy dinh tham quyén caa cac cAp xét xir. Vi dy, cac didu 23,
24, 467... Quac trieu hinh lugt quy dinh céc quan Phu dodn, Thira ty phic thim céc vu &n xir danh
trugng, Ngu sir dai phuc tham céc an xir ti tir 46 tro 1én.

- Céch 2: Phan loai toi pham duya vao 13i cua nguoi thuc hién. Thai phong kién, cac nha lam luat
da c6 sy phan dinh thanh 2 loai 15i: 156i ¢b y va 16i 1am 15, nén c6 toi ¢ y va toi 1am 1. Cach thic
phan loai nay giup xac dinh dugc I3i cua ngudi thuc hién hanh vi pham toi, dé tir 46 xac dinh dugc
hinh phat tuong tng. Vi du, cac diéu 14, 47, 51... Quoc triéu hinh ludt.

- Céch 3: Phan loai theo tim quan trong ciia cAc mdi quan hé, ta c6 “thap 4c toi” va “ngoai thap
4c toi”. Vi du, cac diéu 4, 5, 14, 16, 18... Quac triéu hinh lugt. Nnom toi thap ac dugc quy dinh tai
diéu 2 Quac triéu hinh lugt va Hoang Viét lugt Ié véi cac toi xam pham dén cac méi quan hé duoc
Nho gi4o bao vé: Hoang quyén (muu phan, muu dai nghich, muu chong ddi, dai bat kinh); quan hé
gia dinh (4c nghich, bat hiéu, bat muc, bat nghia, ndi loan); quan hé xa hoi (bat dao, bat nghia). Cac
nhom toi ngoai thap ac gom: toi xam pham dén an toan ciia nha vua, sy yén tinh trong cung; toi Xam
pham dén trat tw céng, quan Iy hanh chinh nha nudc, 18 nghi tridu chinh; t6i xam pham dén tinh
mang, suc khoe, danh dy va nhan pham caa con ngudi; t6i Xdm pham an ninh qudc gia, trat tu an
toan x& hoi. Viéc phan loai ndy s& gilip nhan biét pham vi mdi quan hé, déi tuong bi xam pham va
céch thirc 4p dung hinh phat. Véi toi thap ac thi s& bi 4p dung mc hinh phat cao nhat Ia tir hinh. Con
ngoai thap ac toi thi sé bi 4p dung cac muc hinh phat twong (ng.
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Ddng thoi, cac nha 1am luat thoi phong kién da dua ra quan niém vé dong pham bao gém chinh
pham va a tong. Piéu 36 Quoc triéu hinh lugt quy dinh: “Nhitng ngudi cing pham mét téi ma co
ngudi trén tranh, hién con nguoi bit dugc xung ra ngudi dang tron ding dau ma khdng du nguoi
lam ching thi toi nguoi bat 1a a tong. Khi bit duoc nguoi trén xung ra nguoi bi bt trudce 1a ding
dau tra hoi dung thyc thi dinh toi nguoi bét trudce 1a ding dau” (Vién Sir hoc, 2009, tr.27). Biéu 9,
Luat Danh 18, phan Ha, Hoang Viét lugt 1¢ ghi r5: “Pham nhitng ké dong pham, mét ngudi khoi
xuang la thi pham dua theo luat ma xu toi, con nhirng ké a tong dugc giam mét muc” (Vién St hoc,
2009, tr.332). Bay cling chinh la can cr gidp quan xét xt 4p dung hinh phat twong tng vai mac do
161, d6i twong vi pham va hanh vi vi pham.

Tir cc quan niém vé toi pham, c6 thé thdy, mac du phap luat xua chua c6 khai niém rd rang vé
t6i pham, nhung di c6 su phan loai vé toi pham. Dic biét, cac nhdm t6i dugc xép lién ké nhau trong
cac chuong. Nhin chung, do sw anh hudng ciia Nho gi&o, cac toi pham duoc phép luat phong kién dé
cap dén 1a cac toi xam pham dén gia dinh, xa hoi va quéc gia. Dau hiéu caa mdi loai t6i pham duoc
quy dinh 13 trong cac diéu luat, gitip ngudi dan va quan xir &n c¢é thé nhan biét va xir phat.

3. Nguyén nhén cua tinh trang pham tgi

Nguyén nhdn chung dwa dén moi hanh vi pham tdi ciia con ngwoi 1a xudt phat tir ban tinh, long
ham muén cia con nguoi. Theo quan niém cua Nho gido, “nhén chi so, tinh ban thién”. Tuy nhién,
ban tinh thién caa con nguoi qua thoi gian, su tac dong ciia moi trudng, gido duc c6 thé bi bién doi,
bé cong, cai tam tdt s& bi léch lac. Piéu nay s& dan dén nhimg hanh vi, suy nghi sai trai. Tuan Tir cho
rang: “Ban tinh con nguoi 1 hdm loi. Sinh ra da ham loi rdi. Tuan theo sy ham loi thi tranh doat
nhau, chir khong nhuong nhin nhau. Sinh ra da ganh ghét rdi. Tuan theo sy ganh ghét thi 1am hai
nhau chir khong trung tin véi nhau. Sinh ra da 1a tai ham tiéng hay, mat thich sic dep roi tirc long
ham mudn thanh sac. Thuan theo 10ng duc 4y thi sinh ra dam loan, chir khéng c6 18 nghia va van 1y.
Vay néu xudi theo tinh va thuan theo tinh tit s& sinh ra tranh doat, Xm pham chic phan cua nhau,
1am loan dao ly va tré nén hung bao. Do d6 can c6 thay va phép tic dé cai hod nhan tinh, Iy 18 nghia
dan dat n6 roi nguoi ta mai co long nhudng nhin, hop véi van 1y va trd nén yén tri. Xét diéu d6 méi
biét rd ban tinh con ngudi vén Ac, cai Thién caa ho 1a céi tao tac vay” (Tran Trong Kim, 2008,
tr.284). Han Phi Tir cho rang: “Hoa khdng gi 16n bang Iong ham mudn. Béi con ngudi ¢6 1ong ham
mudn thi viéc tinh toan s& rdi loan. Viéc tinh toan réi loan ma long ham muén lai qua nhiéu. Long
ham mudn qué nhiéu thi céi long gian ta thang. Long gian ta thang thi cdng viéc di dén chd hong.
Cong viéc di dén chd hong thi tai hoa va hoan nan nay sinh. Bon ham mudn nay ma tién Ién thi s&
day dan lanh 1am diéu gian, néu théi lui thi s& khién nguoi lanh bi tai hoa. Bon ham muén & trén thi
xam lan nha vua yéu dudi ma & dudi thi [am hai dén nhan dan. Pham nhu vay 12 t6i nang” (Han Phi, 2005).

Nhém téi x&m pham dén an ninh qudc gia, moi quan hé vua téi, dong liéu trong qud trinh thuc
thi quyén lyc nha nieéc, nguyén nhan chinh dua dén sy xuat hién cac hanh vi toi pham 1a chinh sach
cai tri ciia nha nude. Nguyén tic to chic va hoat dong cia bd may nha nude 1a “tén quan quyén”. Do
vay, mot vién quan nha Nguyén dam nhan cung maét ldc nhiéu vi tri, vai tro. Ho c6 thé vira la nha
chinh trj, vira Ia tri thire vira 1 bé t6i trung thanh va 1a nguoi quan ly dan ching, vira 1a nguoi quan
ly hanh chinh, vira 1a nguoi xét xtr... Vi 18 d6, nang luc diéu hanh va quan ly céng viéc cua doi ngii
thira hanh céng vu bi han ché, dan téi nhitng hién twong sai pham, so suét, bé tré cong viéc. Bén canh
d6, quan lai triéu Nguyén duoc thiét 1ap theo trat tu thir bac nén mot bo phan quan lai c6 pham ham
cao, thuong tir tir pham trg 1én, ludn nhan dugc sy dai ngd cao tir phia nha nude (Cac quan tir tir pham
trg 18n thoi Minh Ménh c6 muc lwong cao gap tir 3,66% dén 22,22% so véi quan ciru phdm va tién
dudng liém). Mat khac, theo Biéu 3, quyén Il phan Danh 1é Hoang Viét lugt 1¢ quy dinh quan chuc
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thudc cac truong hop Bat nghi (nghi than, nghi ¢d, nghi cdng, nghi hién, nghi ning, nghi can, nghi
quy, nghi tan) pham toi s& dugc mién giam toi so Vi cac truong hop quan lai khac pham toi (Vién
Str hoc, 2009, tr.282-284). Su dii ngd d6 khong chi lam thay doi sé phan con ngudi, 1am cho gia
dinh va ban than vién quan d6 vé vang, ma con tao ra mot khoang cach giau nghéo va dua dén hé
luy cua tu tuong “vinh than phi gia”.

Bén canh d6, lvong ctia mot s6 nguoi thira hanh cong vu khé thap. Ly truang, Pho Iy thoi Nguyén
la chirc dan cir nén khong ¢ luong, cac lang xa tra thi lao cho ho bang cach cip cho may sao ruong
cong dé ho cay céy lay hoa loi (ruong bt chi). Theo khao sat gan 140 tap dia ba cua tinh Ha Pong,
vao thoi diém 1805 c6 33,09% chirc dich khong c6 ruong dat (Phan Huy L&, Vii Minh Giang, 1996,
tr.188); huyén Thai Ninh (Thai Binh) c6 56,3%, trong khi sé chuc sic va chie dich khong cé ruong
dat & huyén Tir Liém la 33,07% (Philippe Papin, Oliver Tessier, 2002, tr.214). Do vy, viéc danh
cho quan lai qua nhiéu wu ai hay viéc ddi ngd thap ddi véi mot sb lai vién, Ly truong sé 1a ké ho dé
nan hdi 16, tham nhiing, kéo bé két dang hay suy giam tu cach dao duc nay sinh. Bdng thoi, khi gia
nhap quan truong, trong qua trinh thuc thi cong vu nhan duoc nhitng dai ngd cao da hinh thanh tu
tuong dia vi quan liéu, ludn hudng t6i sy muu cau chic vi, quyén lyc.

Nhém tgi xam phgm lién quan dén trat tw x& héi: Lich st cua nguoi Viét 12 lich sir dung nuée di
d6i véi gitt nude. Cac vuong triéu phong kién Viét Nam hau hét duoc thiét 1ap sau mot cude noi
chién hay mot cudc chién tranh tu vé. Do d6, vao dau mdi tridu dai, hién tuong xao tron doi séng cur
dan, xiéu tan khé phé bién. Pay ciing 1a mét ly do dua dén cac hé luy nhu su ling doan cua céc
cuong hao lang x4, trom cudp hay nhiing cudc khai nghia ciia ndng dan chdng chinh quyén. Theo
st sach cua nha Nguyén, tir nam 1802 dén nim 1862 c6 390 cudc ndi day (thoi Gia Long c6 70 cudc,
Minh Ménh c6 230 cudc, Thi€u Tri cé 50 cude, Ty Puc ¢6 40 cudc) (Vii Van Quan, 2000, tr.435).
Khi nha Nguyén dung nudc, van nan cudng hao lubn 1a méi lo caa céc vi vua. Theo ghi chép trong
Pai Nam thuc luc thoi Nguyén da 79 1an nhic dén nan cuong hao, dam dic nhat ¢ Bac Ki vaéi 60/79
1an, chiém 76%. Hanh vi ciia nan cudng hao thé hién trén nhiéu khia canh nhu viéc chiém doat ruéng
dat, lam chiém thué cong cia nha nuéc, mua béan kién tung vé rudng dat, bit dan dong khdng céc
khoan thu, cudng ép con gai nha lanh lam vo...

Bén canh do, tac dong cua kinh t& néng nghiép, ciing vai thién tai, dich hoa, 1i lut thudng xuyén
xay da lam cho doi sdng cuia ngudi néng dan co cyc, d6i kém. Bong thoi, chinh sach thué khoa, lao
dich nang né cta nha nuéc cang khién ngudi néng dan roi vao canh khon cing. Do d6, nhidu cudc
khoi nghia ndng dan di bung nd, trom cudp xay ra hay su trén tranh nghia vu xuét hién.

Nhém téi pham xam pham dén quan hé gia dinh: Tiép thu 18 nghi Nho gido caa Trung Qudc, ché
d6 gia dinh cua nguoi Viét 1a ché do gia dinh gia truéng, phu quyén; ché do hon nhan da thé, khong
tu do va bat binh ding. Theo I& nghi Nho gi4o, mdi thanh vién trong gia dinh can ¢6 nhing cach tng
xtr nhat dinh. Tuy nhién, viéc dé cao quyén uy cia nguoi gia truong, cha me, ngudi dan ong, nguoi
chdng, tao nén sy cieng nhic, su phuc tung trong méi quan hé gitra dng ba, cha me va céc con, gitta
vo v6i chong. Su khong binh dang vé quyén va nghia vu ciing c6 thé dua dén nhitng hé luy nhét dinh
trong cac hanh vi ang xir gitra cha me véi cac con, giita vo véi chong, anh vai em. Mat khac, nhiing
quan niém “mot giot mau dao hon ao nuédce 137, “mot ngudi lam quan ca ho dugc nho™ da tao nén
nhitng van nan, nhu loi dung viéc céng lo viéc dong ho, su ciu két, dwa béng quan to, nha c6 thé luc
dé ctra quyén hach dich.

4. Céc bién phap phong va chéng tdi pham thai phong kién
4.1. Lugt hoa céc quy tdc dao dirc

Soi roi vao lich sir, nhitng I& nghi va quan niém dao dirc ciia Nho gido di dugc cac vua phong
kién thé ché hoa vao trong phép luat.
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Nho gi&o chii trrong tu than, té gia, tri qudc, binh thién ha. Do vay, con ngudi trong mdi mdi
quan hé, & nhiing vi tri nhat dinh can c6 nhitng chuan muc dao dirc nhit dinh. Trudc nhat, ban than
mdi con ngudi can phai tu than. Nho gido cho rang: “Mudn tri duoc nude minh thi trude hét phai té
chinh nha minh; muén té chinh nha minh trudc hét phai sira than minh; muén stra than minh truéc
hét phai chinh céi tdm caa minh; mudn chinh céi tdm cia minh truéc hét phai 1am cho tinh thanh céi
y caa minh; muén 1am cho tinh thanh y cia minh thi truéc hét phai ¢ tri thirc xac dang” (Nguyén
Hién L&, 2006, tr.145). Do vay, tu than ludn Ia trach nhiém ciia mdi con nguoi trong xa hoi, khong
6 su phan biét dia vi, than phan.

Nho gi4o rat coi trong dao dirc cia mot ngudi quan tir can c6, nén chu truong nhén, 18, nghia, tri,
tin. Nguoi quan tir hoi tu cac dirc tinh d6 thi c6 thé tri dan, boi “duc hanh cua ngudi quan tir nhu gio,
ma dirc hanh cua tiéu nhan nhu c6. Gi6 thoi thi co tat dat theo gio” (Nguyén Hién L&, 2006, tr.50).
Trong cac dirc tinh d6, Nhan 14 tiéu chi dao dirc cao nhat trong thang gia tri dao dire, dugc coi 1a goc
ctia moi durc khac. Mot ngudi ¢6 1ong nhan can phai lam dugc nam diéu: cung, khoan, tin, man, hué
vi cung kinh thi s khéng bi khinh nhon, khoan dung thi s¢ dugc long nguoi, tin thuc thi dugc moi
ngudi tin nhiém, man cén thi c6 cong, ban phat an hué thi d& sir dung dugc ngudi (Duong Hong va
cac cong su, 2003, tr.477). L& ludn gan lién v6i Nhan. Néu Nhén 13 gde thi L& 1a ngon, néu Nhan 1a
noi dung thi L& 13 hinh thirc. Khdng Tir n6i “Khic ki ma trd vé v6i LE thi 1a Nhan” (Nguyén Hién
L&, 2006, tr.195). Nhan con gin lién v6i Nghia. Nghia 1 viéc nén 1am hay viéc phai lam theo ding
18 phai, dao 1y, luong tim va bon phan. Mot diéu kién quan trong nita 1a can c6 Tri. Tri theo quan
diém cua Nho giao la sy hiéu biét cua con nguoi vé mudn viéc, mudn vat trong thién ha; phan biét
mot cach ding dén, rd rang diéu phai - trai, dung - sai... Dé ¢6 Tri, Nho giao khuyén con ngudi can
phai hoc tap dé hoan thién su hiéu biét va nhan cach cua ban than, dé quay vé véi dic Nhan. Dong
thoi, mudn thuc hién Nhan, Nghia thi can c6 Diing (d6 1a sy kién cuong, sy khong lo sg), Truc (su
ngay thang, khong déi tra), Kinh (su trang nghiém, can than trong cong viéc). Tin 1a dirc tinh thir
nam trong Ngii thuong, gop phan cung cb long tin gifta ngudi v6i ngudi. Vi ngudi phu nit, Nho
giao chu truong thyc hién “tam tong”, “t&r dtic”.

Nho gido ciing chi truong Ngii ludn 14 naim méi quan hé, gdbm: vua - tdi, cha - con, chdng - vo,
anh - em, ban - ban. Trong Ngii ludn, mdi quan hé gia dinh dugc coi 1a trung tim, 1 co s& cho dao
duc, cach wng xir, bon phan ciia con nguoi trong xa hoi va qudc gia. Trong gia dinh cac thanh vién
cu XU V6i nhau c6 dao dirc thi nha sé an, va khi ho tham gia vao cac méi quan hé khac thi xa hoi,
qudc gia méi 6n dinh, thai binh, thinh tri. Dac biét, mbi quan hé vua - t6i dwoc dit 1én trén dau boi
day 1a quan hé anh huéng dén sy ton vong ctia mot qudc gia, dan toc. Theo quan diém cta Nho gido,
vua hién thi t6i trung, néu “vua xem bé t6i nhu tay chan, thi bé t6i xem vua nhu bung nhu long; vua
xem bé toi nhur chd nhu ngua, thi bé t6i xem vua nhu ngudi la trong nudc; vua xem bé toi nhur dat
nhur c6, thi bé toi xem vua nhu gidc nhu thi” (Tran Trong Kim, 2008, tr.237-238). Mdi quan hé nay
ciing mang tinh hai chiéu, vua nhan dugc 1ong trung ciia bé t6i hay khong can phai 1a mét vi vua hién minh.

Céc vuong triéu phong kién Viét Nam d tiép thu, thé ché ho 1& nghi Nho gido va cac chuan muc
dao dtrc ctia ngudi Viét Nam vao phép lut va dugc phap luat bao vé. Didu nay dugc thay rat 16 trong
cac chuong/ diéu khoan quy dinh trong hai bo lut thoi Lé va Nguyén.

Béng 1: S lugng chuong, quyén vé céc loai toi pham

Quéc triéu hinh luat Hoang Viét lut 1&
- Vé cam (47 diéu): t6i xam | - Quyén VI, Chuong Ho dich (11 diéu): toi pham an lau suat
pham dén sy an toan, yén tinh | dinh, trén tranh sai dich, chia tai san; chuong Rudng dét (10
cuia cung dién va an toan vé than | diéu khoan): toi trom, cam ban ruong dat.
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thé cua nha vua va trat tu I8 nghi
noi cung phua.

- Vi ché (144 diéu): toi xam
pham dén trat tu 1& nghi, nghi
thuc quan ly hanh chinh trong
cac linh vuc.

- Quén chinh (43 diéu): toi xam
pham dén quan su.

- Ho hén (58 diéu): toi xam
pham dén trat tu quan ly ho
khéu, hon nhén gia dinh.

- Pién san (69 diéu): nhitng toi
xam pham dén van dé ruong dat,
thué khoa.

- Thong gian (10 diéu): toi lién
quan dén tinh duyc.

- Pao tic (54 didu): toi trom
cudp.

- Déu tung (50 diéu): toi danh
nguoi bi thwong, danh nguoi
trong gia dinh, vu cdo...

- Tra nguy (38 diéu): toi gian
dai.

- Tap luat (92 diéu): céc toi
khéac.

- Quyén VII, chuong Hon nhan (16 diéu): toi lién quan dén viéc
két hon.

- Quyén VIII, chuong Kho tang (22 diéu): toi thu thué, quan ly
thu chi, tai san cong; chuong Khoa trinh (2 diéu): toi trén thué;
chuong No tién (3 diéu): c4c t6i lién quan dén cho vay; chuong
Cho bua (2 diéu): cac toi vi pham trong giao thuong.

- Quyén IX, chuong Té ty (6 diéu) toi vi pham dén nghi I&;
chuong Nghi ché (17 diéu): c4c toi vi pham dén cong viéc, nha
vua, trach nhiém cua quan lai.

- Quyén X, chuong Bao vé hoang cung (16 diéu): toi lién quan
dén bao vé nha vua va hoang cung; chwong Quan chinh (20
diéu): cac toi lién quan dén viéc quan su.

- Quyén XII, XVIII: chwong Pao tic (phan thugng, trung, ha)
Vv6i 28 diéu: toi xAm pham hoang quyén, trom cudp, lira gat
nguoi.

- Quyén XIV: chuong Nhan mang (19 diéu): toi giét nguoi than
trong quan hé hon nhéan va gia dinh, giét quan lai.

- Quyén XV: chuong Au da (phan thugng, ha) c6 22 diéu: toi
4u da, gay thuong tich cho thay, quan lai, ngudi.

- Quyén XVI: chuong Chiri méing (8 diéu): toi xam pham quan
hé gia dinh, dong cu, quan lai; chwong Té tung (11 diéu): toi
lién quan dén xét xtr, vu c4o.

- Quyén XVII: chuong Nhan hdi 16 (9 diéu): quan lai nhan tién
ctia cua dan; chuong Gian déi (11 diéu): toi gia dbi trong viéc
thyc thi cong viéc.

- Quyén XVIII: chuong Pham gian (9 diéu): toi vi pham trat tu
gia dinh; chwong Tap pham (11 diéu): c4c toi danh bac, gay hoa
hoan, trai Iénh.

Nguoén: Vién St hoc, 2009.

4.2. Tang cuong gido duc va tuyén truyén dao dirc

Dé bdi dép thém dao dirc cong vu, cAn chu trong dén cong tac gido duc, dao tao. Nho giéo rat coi
trong gido duc va muc dich cua giao duc la dao tao nhirng nguoi co tai nang dao dirc Nho gido gilp
vua tri nude. Bé c6 thé dao tao dwoc nhirng quan chirc c6 ton ti trat ty, cac vi vua di quan tim rat
I6n dén viéc mé truong day hoc Nho gido. Nam 1802, voi quan diém “trj nu6c thi gbc & nhan tai,

hanh chinh thi truéc lay gido hoa”

, vua Gia Long dinh lai phép hoc, mdi xa chon mot ngudi co duc

hanh van hoc, dwoc mién lao dich va sung vao truong hoc & Kinh. Ngudi tir 8 tudi tré 1én thi vao
tiéu hoc, hoc sach Hiéu kinh, Trung kinh; 12 tudi tra 1én hoc Luan ngir, Manh Tir, Trung dung, Dai
hoc; 15 tudi tré 18n hoc Thi thu, Dich 18, Xuén thu, Chu ttr va sir (Qudc sir quan tridu Nguyén, 2007,
t.1, tr.574). Thong ké trong Pai Nam nhadt thong chi, hai vua Gia Long va Minh Ménh da xay dung
dugc 109 trudng hoc ¢ tinh, phii va huyén trong ca nudc. Qudc Tir Giam duogc coi 1 trung tm gido
duc duogc dit ¢ kinh d6. Cac Giam sinh nhan dwoc nhiéu vu dii ciia nha nudc nhu: duoc cép luong
trén co so cac Ki thi khao hach phan hang (Qudc sir quan triéu Nguyén, 2007, t2, tr.430) cap quan 4o,
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c6 thé duoc sung lam Hanh tau trong Luc bd. C6 thé thay, cac truong hoc Nho gido da truyén tai cac
I& nghi Nho gi4o, quan diém dao dtrc, bon phan cia nguoi bé toi ddi vai viéc hoc. Do vay, mdi tri
thire Nho hoc thoi dé déu tham nhuan dao dtic Nho gi&o va lubn 1am tron bn phan véi nha vua.

Bén canh do, cic vi vua con ban hanh cac du dé khuyén ran, dinh hudng dao dic quan lai. Vua
Minh Ménh ban hanh Muoi diéu hudn du dé ran day dan ching theo gido ly ciia dao Nho va bai trir
nhitng thoi hu tat xau cua nguoi dan nhu danh bac, hat xuéng: yéu cau ton trong tam cwong ngii
thuong; 1am viéc gi ciing phai giit bung da cho chinh dang, trong sach; giit bon phan, chim nghé
nghiép ciia minh; chudng dudng tiét kiém; giir phong tuc cho thuan hau; day bao con em; chudng
hoc dao chinh; ran giir nhimg diéu gian ta dam duc; can than ma giir phéap luat; rong su 1am lanh
(Qudc sir quén triéu Nguyén, 1994, t.2, tr.242).

4.3. Gidm sdt va dai ngé quan lai

Tir thoi Ly tré di, cac vi vua da ban hanh cac quy dinh dé khao xét vé ning luc va dao dirc cua quan
chirc, 1am co so dé thang giang va phén loai quan chirc. Tuy nhién, nién han khao khoa & mdi tridu dai
1a khac nhau: thoi Ly 14 9 nam; thoi Tran 1a 15 ndm mot 1an xét, 10 ndm gia twéc mot cép, 15 nim gia
chirc mot bac (Phan Huy Chd, 1992, t.1, tr.692). Thoi L&, Nguy@n, thoi han khao xét c6 sy thay ddi
theo timg doi vua, chu yéu 14 3 nim so khao, 6 nam thong khao. S rdt ngan nay hoan toan hop ly boi
néu 1a 9 hay 15 nam thi cham tr&, khong phai la chinh sach khuyén khich quan chtrc d6i méi. Can ctr
vao két qua khao xét, quan lai s& dugc chia Iam cac hang khac nhau dé tir 6 ¢6 su cat nhic thang chic
hay giang chtrc, bai chic. Vi dy, vua Minh Ménh chuan dinh 4 loai: hang uu 1a ¢6 gia cap ky luc ma
khong giang phat, cong hon 15i; hang binh thi cdng va I6i ngang nhau; hang tht 1a khong cong ma c6
15i hoac 13i nhiéu hon cong, nhung tinh trang 1am viéc con kha mét chdt; hang liét 1a su trang tam
thuong (Noi cac trieu Nguyén, 1993, t.10, tr.554). Quy trinh khao xét véi cac tiéu chi 16 rang trén da
dem lai hiéu qua cao trong viéc quan 1y doi ngii quan chirc, sw cong binh va khach quan trong viéc danh
gi& cua cac vi vua phong kién.

Cung véi viéc khao xét quan chirc, bét dau tir thoi Tran, co quan giam sat chung cua nha nuée da
duogc dat ra dé giam sat 10ng trung thanh ciing nhu qua trinh lam viéc caa quan chirc, d6 1a Ngu sir
dai. Vé sau, Ngu sir dai duoc séap nhap voi Luc khoa trg thanh D6 sat vién thoi Nguyén véi chirc
ning giam sat quan chic tir trung wong dén dia phuong va duoc trao thém nhiéu thim quyén khéc.
Thoi L&, do cong Viéc cua co quan xuong song cua tridu dinh trung wong quéa nhiéu, nén vua Lé
Thanh Téng da phong theo triéu Minh (Trung Quéc) dit Luc khoa dé gidm sat hoat dong caa Luc bo
va cho phép cac quan dugc “hic tdu” 1an nhau. Bén canh d6, quan chirc con bj gidm sat boi nhiéu
phuong thire khac nhu: sé thinh an, Kinh luge dai st hay hinh thirc cho phép nguoi dan danh trdng
“dang van”, hoac tu giam sat — viéc tu than cua quan chue...

Trong qué trinh thuc thi cdng vu, quan chac nhan duoc su dii ngd toan dién vé vat chat va phi
vt chét tir triu dinh tir khi duoc tuyén chon, tap su, dwong chirc, huu tri va tir tuat vé luong tién,
dat dai, pham phuc, tude pham... Con chau, vo cling 6ng ba, bé me ciia quan chie ciing nhan duoc
su dai ngd tur tridu dinh. Didu ndy da khuyén khich sy cdng tdm, trung thanh caa quan chuc trong
qué trinh quan nudc tri dan. Bén canh do, dé nuéi dudng 1ong liém khiét caa quan lai, triéu Nguyén
da ap dung ché do “dudng liém” cho quan phii huyén va cap tinh theo tinh chat cong viéc va quy mo
phu huyén, tinh.

Mt khéc, tridu L& va Nguyén con ap dung “hdi ty” trong qué trinh sip xép doi ngii quan lai. Dy
dugc coi 1a mot thanh cong cua thoi phong kién trong viéc han ché duoc mit tiéu cuc cia van hoa
va 16i song nguoi Viét, thuong tao nén &p lyc manh ddi vai nhitng ngudi nim cong quyén; dong thoi,
tao co so phap 1y dé phat huy su cong tdm, khach quan trong viéc phung su triéu dinh cia d6i ngii
thira hanh céng vy, va phong, chéng tham nhiing.
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4.4. Xur ly nghiém minh cdc truong hop vi phgm

Trén co s& tu twdng Phép tri, dé quan ly CO hiéu qua doi ngii quan lai, ciing nhu tran &p cac hién
tugng trom cudp, cudng hao hay cac cudc ndi day cua ndng dan, cac vi vua phong kién luén sir dung
cong cu “phat”. Vua Minh Ménh khang dinh “hinh phap 1a dé cAm nguoi 4c, rin nguoi gian vi dan
trir hai... c6 quan hé truc tiép dén sinh mang con ngudi” (Quéc sir quan triéu Nguyan, 1994, t.2,
tr.342-343). Dic biét, dbi v6i toi pham tham nhiing, cac tridu dai phong kién Viét Nam déu &p dung
da dang céc loai hinh phat tuong (g mirc ¢6 tham nhiing ctia quan lai. Ly vi du thoi Nguyén:

Bang 2: Théng ké vu an tham nhiing trén cac linh vuc thoi Nguyén (1802-1884)

N Treudal | o Long | Minh Ménh | ThiéuTri | Tu Duc Tong sb

Linh vuc

Xay dung 1 4 3 0 8
Quan ly kho tang 5 12 3 7 27
Tu phép 2 4 5 4 15
Thué 3 5 4 1 13
Gido duc va tuyén bd quan lai 0 2 2 0 4
Rudng dat 2 1 0 0 3
Quan su 7 5 4 8 24
Chi duing tién cong 1 9 4 0 14
Linh vuc khac 8 53 20 18 99
Tong s6 29 95 45 38 207

Nguon: Quéc st quén tridu Nguyén, 2007.

Theo thdng ké Bang 2, s luong vu tham nhiing thoi Minh Ménh 12 cao nhat véi 95 vy (chiém 46%),
thoi Thiéu Tri c6 45 vu tham nhiing (chiém 21,7%), thoi Tu Buc ¢6 38 vu tham nhiing (chiém 18,3%),
thoi Gia Long ¢6 29 vu tham nhiing (chiém 14 %). Cudc cai cach hanh chinh, nhitng quy dinh va bién
phép xir ly khat khe cia vua Minh Ménh chinh 13 nguyén nhan gitip ngin ngira, phat hién va xir ly tham
nhiing mot cach toan dién va hiéu qua nhét so véi cac tridu dai. Thoi Thiéu Tri duong nhu duoc ké
thira céch thie to chirc bo méy, cach thirc phong va chdng tham nhiing ciia tridu dai Minh Ménh, nén
da dat dugc thanh tyu nhét dinh trong viéc phat hién va xu ly cac vu an tham nhiing.

Nhin vao téng sé cac vu 4n tham nhiing trén cac linh vuc cua 4 tridu dai, $6 vu 4n tham nhiing
trén linh vyc quan 1y kho tang dwoc phat hién nhiéu nhat: 27 vy, tiép d6 1a quan su, tu phap, chi ding
tién cong, thué, xay dung, ruong dat. Co thé thay kho tang 1a noi chira dung cua cai cua dat nudc,
nén dung trudc khdi lugng vat chat khong 16, nhitng ngudi ¢6 chire vy, quyén han d& nay sinh long
tham, muu dd chiém doat tai san caa nha nude bién thanh tai san tu. Qua dinh lugng, s6 sach, triéu
dinh c6 thé d& dang tim ra s6 lwong hao hut. O cac linh vuc con lai, viéc phat hién tham nhiing kho
khan hon do can nhiéu thoi gian dé diéu tra, xac minh su viéc, qua trinh thanh tra, khao khoa. Mic
dii nha nude da dé ra nhiéu bién phap dé ran de, phong ngira; cling Véi nhfrng bién phép xu ly nghiém
khéc nhat, nhung nhimg hanh vi tham nhiing trong Iinh vuc nay van tiép dién. Do ciing 1a do su kho
kiém soét, thiéu kiém ché caa con nguoi trede ngudn caa cai va tai san doi dao.

Bang 3: Théng ké céac bién phap xtr phat tham nhiing thoi Nguyén

- Tréudal | o Long | Minh Ménh | ThieuTri | Tubac | Téngsé
Bién phap
Xuy 1 0 0 0 1
Trugng 0 5 8 20 33
D 1 10 8 22 41
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Luu 0 12 5 18 35
T 23 37 16 34 110
Hinh phat hinh sy khac 0 4 4 0 8
Céch chuc, gidng chac, bai chirc 9 26 21 27 83
Tich thu tai san 4 5 1 1 11
Boi thuong tang vat 0 4 1 4 9
Phat bong 0 1 1 0 2
Mién toi 0 3 0 0 3

Nguon: Quéc st quén tridu Nguyén, 2007.

Hau hét céc vu an tham nhiing thoi phong kién déu &p dung bién phép hinh sy. Trong tong sb 208
vu &n, ¢6 168 vu an bi xi ly hinh sy (chiém 80,1%). Trong d6, cic vu an tham nhiing chju hinh phat
tir chiém s6 luong 16n nhat: ¢6 112 truong hop bi xir tir, chiém 40% tong sb cac bién phap hinh su.
Céc vua triéu Nguyén chu trrong ding 4n tir hinh dé c6 thé rin de, ngan chan hitu hiéu tinh trang
pham t6i. Tuy nhién, khdng phai tat ca cac bién phap déu mang tinh chat ché tai hinh sy, ma con cé
ché tai hanh chinh, ki luat nhu cét luong, phat bong; biém chuc, bai chuc hoidc biém cach; tich thu
tai san, bdi thuong tang vat.

5. Két luan

Van dé toi pham 1a méi quan tam 16n trong ché dinh hinh sy thoi phong kién. Mac du phéap luat
xua chua c¢6 quan niém rd rang vé toi pham, con dong nhat véi khéi niém “hinh phat”, nhung viéc
phan dinh 15i, hanh vi ctia nhitng nguoi pham toi, hinh phat twong @ng véi hanh vi vi pham di cho
thdy su chd trong, mdi quan tam cua cac nha lam luat thoi phong kién. Nhimng quy dinh cua phap
luat cho thay su van dung nhuan nhuyén tu tudong Buc tri, Phap tri va 16i ng xir trong vin hoa Viét
Nam trong phong, chéng toi pham cua cac vi vua phong kién Viét Nam. C6 thé nhan thay phan Ién
t6i pham thoi phong kién déu xuat phat tir hanh vi léch chuian dao duc va cach thic té chac quyén
lyc nha nuwéc. Cac vuong tridu phong kién di c6 nhitng bién phap phong (cai cach hanh chinh, giéo
duc, thé ché hoa dao duc vao phap luat, giam sat...) va chéng (xir ly hinh sy hay hanh chinh) toi
pham trong moi méi quan hé, gop phan phat hién, xt ly nhanh, nghiém céc truong hop vi pham.

“On ¢6 tri tAn”, cac bién phap cua cha 6ng ta trong lich sir c6 thé ké thira dé xay dung céc bién
phép, phong chdng mot s6 loai toi pham hién nay.

Thit nhdt, can luat hoa cac quy tic dao dirc trong mot van ban phép luat théng nhat. Trong do,
can quy dinh rd, phdm chét dao duc, bén phén, trach nhiém, nghia vu cia con ngudi trong cac mdi
quan hé x4 hoi. Riéng d6i v6i can bo cong chic can ban hanh Luat Pao dic cong vu.

Thit hai, can nang cao cong tac tuyén truyén giao duc, két ndi gia dinh, nha truong va xa hoi thong
qua c4c tim guong, cac mon hoc gido duc pham chat dao dirc trong nha truong. ..

Thi ba, Pai hoi Dang lan thir X111 nhin manh “ting cuong kiém tra, giam sat, kiém soét chat ché
quyén luc” va “tap trung kiém tra, giam sat to chtc dang, nguoi dimg dau & nhiing linh vurc, dia ban,
vi tri dé xay ra tiéu cuc; xir 1y kip thoi, nghiém minh cac t6 chirc va ca nhan vi pham. Két hop kiém
tra, giam sat thuong xuyén voi kiém tra, giam sat theo chuyén d&, kiém tra dot xuét va kiém tra diu
hiéu vi pham” (Van Hung, 2021). Do vay, can thiét lap nhitng co quan c6 tham quyén va phai mang
tinh doc 1ap vé giam sat qua trinh 1am viéc va dao duc can b, cong chirc. Hé thdng do dugc ban
hanh nhiing quy pham lién quan dén dao dtrc cdng vu, quy tac hanh vi, chuan myc ang xir, dong thoi
kiém tra qua trinh thuc thi céng vu cua ho.
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Thit tue, Dai hoi Dang lan thi X111 khiang dinh: “Ngan chin tir xa, giai quyét tir som, khong dé vi
pham nho tich tu thanh sai pham 16n... kién tri d4u tranh phong, chéng tham nhiing, lang phi véi
quyét tam chinh tri cao hon, hanh dong manh mg, quyét liét, hi€u qua hon theo phuong cham két
hop chat ché gilra chi dong phong ngtra voi phat hién, xtr 1y kip thoi, nghiém minh” (Van Hung,
2021). Do vay, nén ching, bén canh viéc diy manh, thuc hién chinh séch cai cach ché do tién luong
cho can bo, cong chirc, can luu tAm hon nira dén viéc nudi dudng 10ng liém khiét. Nhin vao lich sir
va thyc té Viét Nam hién nay c6 thé thiy, van dé dudng liém khong phai 1a méi. S6 tién dudng liém
da duoc cép cho mdt s bd phén lam cac cong viéc ddc thu, co6 vi tri ddc biét nhu thanh tra, kiém tra,
cuc phong chong tham nhiing. .., nhung sd tién tro cip d6 khong nhiéu va khong phai la phwong sach
hiru hiéu dé chim dut ngay nan tham nhiing. Van dé nuéi dudng long liém khiét hién nay can duoc
quan tim va thuc hién manh m& hon nita nhim ning cao muc sdng cho can bo, tao didu kién dé ho
dudng liém, vuot qua cam db, tiéu cuc. Pong thoi, dudng liém cho can bo khong han chi bang nhiing
loi ich vat chit, ma con can chu trong dén nhing loi ich phi vét chat khac - d6 1a dam bao cac diéu
kién can thiét cho moi hoat dong cong vu ciia can bd, cdng chire va thuong cho nhitng nguoi ¢ cong
lao 16n. Do vy, dé tang cuong hiéu qua hoat dong cong vu hién nay, nén ching can tao méi trudng
lam viéc hién dai; c6 su quan tam, khuyén khich ciia ngudi 1anh dao, quan ly; giao quyén twong xiing
vé6i nghia vu, trong trach; tao didu kién hoc tap nang cao trinh do ciing nhu tiép can thong tin cho
can bo, cong chirc. Bén canh dé, can két hop dai ngd nham nang cao sy tan tdm véi tang cuong cong
tac Kiém tra giam sat dudi moi hinh thirc dé sém phét hién va nhanh chéng ngin chan cac hanh vi
sai pham cua can bo, cdng chirc trong qua trinh thuec thi céng vu.
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