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BIEN, DAO VIET NAM

DANH GIA BU(’fC PAU CAC “BANG CHUNG PHAPLY”
CUA TRUNG QUOC DUA RA DOI VOI
CHU QUYEN QUAN DA O TRUONG SA

Phan Vin Song”

Dé bién minh cho vi thé clia minh & bién Pong, Trung Quéc ludon dung cau
tra 1oi khudén mau “Trung Qudc c6 rat nhiéu bang ching lich st va phap ly” hau
thuan cht quyén cta ho d6i véi bién Pong, dic biét 1a d6i v6i quan ddo Truong
Sa (Trung Quéc goi 1a Nam Sa). Trong bai viét trude,” ching tdi da chi ra réng
c4ai ma ho goi 1a “bing chiing lich si”® rat nhiéu kha ning chi 1a su nhao nin
(b6p méo, dich sai y) cdc tai liéu/su kién xua, loi dung su it hiéu biét cta phan
16n ngudi nudc ngoai vé lich si/van héa/ngdén ngit Trung Hoa dé phuc vu cho
lap luan cda ho. Phan thdo luan sau day sé tap trung vao “bing chiing phap 1y~
nhu dugc cong bo trén trang mang cia Bo Ngoai giao Trung Quéc.® Cé ba diém
chinh trong 1ap luan cta ho. Cac bing chiing hau thudn cho ba diém chinh nay
chi yéu la cac “bang chiing lich si” ma ho da néu, dugc trinh bay lai theo géc
do phap ly.

1. “Dan Trung Qudc kham pha va ddt tén quan dao Nam Sa dau
tién” it ra la tu 2000 nam trudc.

Bo Ngoai giao Trung Quoc da néu ring ho cé rat nhiéu dit liéu lich st
chinh x4c trong va ngoai nudc minh ching cho diéu nay va dic biét chi ra cu
thé 3 cudn sach c6 ctia Trung Qudc: Di vdt chi (F¥1 ) cla Duang Phu thoi Pong
Hén (23-220), Nam quéc (sic) di vat chi (FEFYFE)® cha Van Chan (Wan
Zhen) thoi Tam quéc (220-280) va Phu Nam truyén (#:#if%) cta Khang Thai
nuéc Dong Ngo (229-280). Hai trong ba quyén sach nay, chung toi dé c6 dip ban
va cuon con lai cung c6 diém qua trong bai viét trudc. o) day ching toi chi mudn
luu y rang ca 3 quyén sach nay déu da mat, chi con biét dugc qua mot s6 doan
trich trong cac sach khac, hon nita ching déu 1a sach chuyén ké,” nén khong
thé xem 1a sach lich st dugc chinh quyén viét mot cach chinh théng. Dic biét
14 ndi dung cdc sdch nay déu néi vé nhiing thi bén ngoai bién giéi Trung Qudc
nhu phan anh béi céc ti trong tua cia ching nhu Giao Chdu'® (tén ci cua Viét
Nam), Nam Chdu, Phit Nam (tén mot vuong quoc ¢6 6 khu vue ha luu va chau
thé song Mekong), do d6 moi ghi chép c6 lién quan téi ddo/bai trong sach phai
dugc hiéu 1a ddo/bii clia c4dc nudce lién quan chi khong phai ctia Trung Qudc.
Nhu vay, cdc cudn sich nay khé cé thé 1a bang chiing du chi cho viéc khdm pha
va dat tén céc ddo nay trudce tién cta dan Trung Quédc, va do d6 cang khong thé

lam bing ching cho Trung Quéc véi tu cdch 14 mot nha nuée khdm pha va dit
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tén cac ddo dau tién nhu doi héi cia luat phap va thong 1é quoc t&. Tu dé, kho
c6 thé hy vong ring céc tai liéu khdc ma Bo Ngoai giao Trung Qudc chi néu
chung chung khong xéc dinh rd tén lai c6 thé 1a ching ly tot hon. Thio luan
trén cho thay Trung Qudc chua cé duge bing ching nao goi la viing chic cho
luan diém nay.

2. Ngay sau khi kham ph4, tré nhat 1a vao cdc doi Puong va Tong “dan
Trung Quéc di khai pha quan ddo Nam Sa, thuc hién hoat dong san
xuat va chinh phu Trung Quéc di thuc su thuc thi thdm quyén doi
v6i cac quan ddo nay” va diéu nay “cing cd thém chu quyén cua Trung
Quoéc doi véi Nam Sa.”

Dé hau thuan cho diém nay, Bo Ngoai giao Trung Quéc dan ching riang
trong Qudng Chdu ky (] Mit), Phi (sic) Uyén doi nha Tan (265-420)" “da viét
vé cdc ngu dan Trung Quéc ddnh bdt cd va thu luom cdc méu san hé & Nam
Hdi.” Luu ¥ rang day 1a mot quyén séch ciing da mat va diéu ma Bo Ngoai giao
Trung Quéc néu trén c6 vé rat khép véi mot doan trich dan thudng duge nhiéu
hoc gid Trung Qudc néu trong cung lap luan. Trich dan d6 ndm trong cudn Thdi
Binh hoan vi ky (K25 7C) cia Nhac St bién soan trong nién hiéu Thai Binh
Hung Quéc (976-983) thoi Tong, nguyén van nhu sau:

“San Hé6 Chdu, tai huyén nam ngt bdch ly, tich hitu nhén vu hdi khdu bo
ngu, ddc san ho (UM, 76 5L T BL, A AT O, (93)”.

Tam dich:

“P3ao/bai San H6 ndm cach huyén [Pong Hoan] 500 ddm vé phia nam, xua
c6 ngudi ra ngoai ctia bién danh cé thu duge [ca] san hd”.

Dua trén doan trich nay thi ddo San Ho chi cach huyén Pong Hoan
(Quang Pong) khoang 250km (1 1y (dam) ~ 0,5km), chic chin khong nim trong
quan dao Trudng Sa, tham chi ciing khéng thé nam trong quan ddo gin hon la
Hoang Sa vi c4 hai cdch Quang Pong (chd Pong Hoan) trén 1.000km hoic trén
500km. Nhu vay, trit khi By Ngoai giao Trung Quéc c6 thé dua ra mot doan
trich khac phu hop hon,® cai tén “Nam H&i” ma ho néu mo hd lién quan téi
quyén sach cta Phi Uyén nhu trén chic chin khong thé 1a toan bo bién Pong
c6 chita Truong Sa trong d6. D6 chi c¢6 thé 1a vung bién nhé cach Quang Pong
(chd Pong Hoan) khong qué 250km. Vi vay, cuén sach hoan toan khong c6 dinh
dang gi t6i Hoang Sa va do vay cang khong dinh dang t6i Trudng Sa, chua ké
d6 khong phai la sach lich st chinh thong va con nguyén ban, do dé khé c6 thé
xem 12 mot bang ching du chi dé ching minh dan Trung Qudc véi tu cdch 1a
cac tu nhan da khai pha ¢ Truong Sa.

Bén canh quyén sach trén, Bo Ngoai giao Trung Quéc con néu ring dan
Trung Quéc di thuc hién cidc hoat dong san xuit & dé, ban dau véi
tu cach c4 nhan vé sau cé té chic dugc chinh phi chap thuan va trg
giip, ho déng thué cho chinh quyén Trung Qudéc va ké ca song dai
ngay trén mot vai dao cua Truong Sa. Cung vdi ngudi dan cdc nude khdc,
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dan Trung Qudc, v6i tu cach tu nhan chic han da timg c6 cac hoat dong san xuat
va c6 thé song tam trén mot vai ddo nao dé trong bién Pong. Tuy nhién, dua
vao céc tai lidu ma Bo Ngoai giao Trung Qudc c6 néu cu thé trong “Bang ching
lich str...”® ctia ho nhu quyén ghi chép huéng dan di bién dan gian Canh 16 ba
(E#%3%), Trung Qudc hdi chi nam 1868 (*f Eif$5 ), Bao phong chi ddo 1918 (%
K2 %) cta Okura Unosuke, Tdn Nam qudn ddo khdi huong Gkt S50 [quan
ddo Tan Nam la tén tiéng Nhat ctia Truong Sal), nguovi ta khong thé tim thay
ching cit nao cho thay cé cac hoat dong trén bién cia dan Trung Quéc dugc
chinh pht Trung Quéc t6 chic. Cé 1& chinh vi thé, ho da dién dat map mo la
“c6 to chiic duoc chinh phi chdp thudn va tro giip.” Cling c6 thé véi cach dién
dat d6, ho muén néi dén viéc ngu dan Trung Qudc nop thué cho chinh phua do6i
v6i cac hoat dong sdn xuit clia ho trong viing bién tir Quang Pong dén Truong
Sa ma Bo Ngoai giao Trung Quéc c6 néu trong 1ap luan ctia minh. Tuy nhién,
diéu nay hoan toan khong cé nghia 1a Trung Qudc c6 chli quyén trén toan bd
vung bién dé. Néu duge nhu vay thi mot sé nuéc khac, nhu Nhat chidng han,
s& c6 chll quyén trén cac dai duong ma tau sén c4 voi cia ho ding lai dé danh
bat vi chinh phi Nhat ciing thu thué c4c tau nay. Hon nita, cling khong c6 bing
chiing nao cho thiy ring ngu dan cdc nudc khac hoat dong & day phai chiu su
chi phéi cia Trung Qudc va ciing phdi déng thué cho ho.'® Tau be cac nuée
van di lai thodi m4i khong bi mot cidn tré nao, khong can phai xin phép Trung
Qudc, tham chi con tién hanh khéo sat cdc ddo nita.'” Piéu d6 cho thady Trung
Quéc chua cé chit y dinh hay quan tAm nao t6i chii quyén va cang khong thé
c6 hanh vi thuc thi chi quyén nao d6i véi Trudng Sa trong giai doan nay.?

V6i tu cach nha nuée, Trung Quéc (ding ra chi 1a chinh quyén Ludng
Quang) chi di t6i Hoang Sa nam 1909 thoi nha Thanh hai 1an: 1dn mot lam
nhiém vu khéo s4t va 1an hai lam nghi thic “chiém hitu”®® réi quay vé sau vai
ngay." Chi dén thang 3/1921 Trung Qudc (Chinh pht quan sy mién Nam, luu
v rang chinh phd nay khong dudc chinh pht trung uvong va nhiéu cudng quéc
phuong T4y cong nhan) méi quyét dinh sap nhap Hoang Sa thanh mot don vi
hanh chanh cta huyén Nhai, Hai Nam,*® va t6i thang 11/1946 ho méi t6i dong
quan ¢ Hoang Sa (ddo Phu Lam) va thang 12/1946 ¢ Truong Sa (ddo Ba Binh)
thoi chinh quyén Tuéng Giéi Thach mugn danh nghia gidi gidp quan doi Nhat
sau chién tranh thé giéi thd II. Chinh quyén Trung Quéc (luc dia) chi that su
kiém soat toan bd Hoang Sa sau khi dung vii luc chiém thém cac ddo phia tay
ti Viet Nam Cong hoa vao nidm 1974, con ¢ Truong Sa thi Trung Quéc chi c6
miét tir 1988 khi cudng chiém mot s6 dao ¢ do.

Nhu vay, d6i v6i luan diém nay Bo Ngoai giao Trung Quéc chi yéu ciing
chi nhao n#n tai liéu/su kién dé giy 4n tuong 1a nha nuéc Trung Qudc cé
td chic khai pha va thuc hién thdm quyén do6i v6i cdc ddo xa x6i (dd c6 chu
quyén) nay nhung thuc t& chi c6 cac hoat dong cta tu nhan Trung Quéc tu di
kiém song (bat hop phdp) 6 d6 ma th6i."® Pic biét, diéu can cé trude hét 1a
bang ching viéc chiém hitu cia nha nuéc Trung Qudc doi véi cdc ddo nay ho
khong dua ra duogc.
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3. “Viéc thuc thi quyén chiu quyén cua chinh phd Trung Qudéc trén
quan dao Nam Sa ciing dugc biéu hién trong mét loat cac hanh vi tiép
tuc ¢c6 hiéu qua cua chinh phu.”

Dé chiing minh diéu nay, Bo Ngoai giao Trung Quéc dua ra nhiéu luan
diém ma ching t6i 14n lugt ban luan dué6i day.

Thd nhat, ho 1ap luan ring: Truong Sa da duoc dua vao bdn dé hanh
chinh thoi vua Puong Puc Tong, nién hiéu Trinh Nguyén (785-805) nha Puong
va sau dé ciing duoc ghi nhdn trong cdc vdn bdn/bdn dé chinh thic cia cdc
triéu ké tiép, nhdt la triéu Minh va Thanh. Rat tiéc 1a nhu thong 1&, Bo Ngoai
giao Trung Quéc khong trung ra ban do thoi nha Puong nay cling nhu cdc tai
liéwbén d6 ma ho cé néu. Ban than ching téi ciing chua tim thay ban do nay
ti cdc nguon c6 thé c6 duge. Tuy nhién, ti nhitng ban do6 va tai liéu chinh thdc/
khong chinh thic tim dugc, ké cd mot vai tai liéwban dé6 ma ho da néu trong
“Béng chiing lich st...” thi cac ban d6 Trung Quéc xua c6 chia cdc ddo nay thuc
chat 1a bdn do thé giéi hay bdn dé khu vuc véi Trung Quoc la chia thé, con
theo céc ban d6 Trung Qudc thuan tuy thi lanh thé Trung Quéc c6 phan cuc
nam chi t6i Hai Nam (nhu da c6 ban trong bai viét truéc). Ngay cad néu ding
1a Truong Sa c¢6 ndm trong ban d6 nha Puong, khong ai ¢6 thé chic chin ring
cdc ddo nay ciing sé la lanh thd cda Trung Qudc trong céc triéu dai sau. Lanh
thé Trung Quéc khac nhau theo ting triéu dai va cang khac véi Trung Quéc
bay gi¢. Chang han vao thoi Nguyén, Trung Qudc bao gdm cd Mong C§ va mot
phan chau Au... nhung vé sau va hién nay thi khong phai vay. Va bing ching
thuyét phuc 1a nhiéu ban d6 chinh thic sau nay nhu céc ban dé ctia nha Thanh
chi két thic 6 ddo Hai Nam ma thoi. Theo d6 tinh ding din cta luan diém nay
rat dang ngo.

Tht hai, ho néu rang “cho dén ddu thé ky nay [thé ky 20], chinh phi
Trung Quéc da thuc thi quyén chii quyén hoa binh trén qudn ddo Nam Sa
ma khéng cé bdt ky tranh chdp nao.” Tuy nhién, cho t6i nay ho chdng dua ra
dugc biang chiing nao cho thdy Trung Qudc vé6i tu cdch nha nude da c6 mit tai
cdc ddao nay du chi nhu 1a ctt chi chiém hiiu tugng trung trude thang 12/1946,
cham chué6c do diéu kién khéc nghiét cia dd0."” Trong khi dé nhiéu tai liéu
chinh théng ctia Viét Nam cho thay rang d6i Bac Hai cta céc chia Nguyén
da hoat dong ¢ d6 va Truong Sa da dugc sap nhap vao huyén Binh Son, phu
Quang Nghia (luu ¥ ring ngu dan Trung Quéc ciing goi khu vuc Trudng Sa
1a B4c Hai) it ra tir thé ky 17. Ngudi Phép ciing da nhan danh qudc vuong
An Nam thuc hién tha tuc xdc 14p chd quyén 1ai®® vao ndm 1931-1932 va
sap nhap Truong Sa vao tinh Ba Ria thang 12/1933. Nhu vay, su thdt la Viét
Nam chit khéng phdi Trung Quéc da xdc ldp va thuc thi chi quyén & ddy ma
khoéng c6 tranh chdp nao. Nhu vay khang dinh nay cta Bo Ngoai giao Trung
Quoc xem ra thiéu co sé.

Tht ba, B Ngoai giao Trung Qudc 14p luan tiép rang: “Tw ddu thé ky nay
[thé ky 20] chinh phi Trung Quéc da mét muc duy tri chii quyén cia Trung
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Qudc trén qudn ddo Nam Sa” véi bang ching 1a cdc hanh dong cia chinh phi
va ngu dan Trung Quéc chdng lai cai ma ho goi 1a su xAm chiém cta Phép &
Truong Sa vao nhitng nam 1930.

Vé hanh dong chia chinh phi Trung Quéc, d6 1a céi ma Bo Ngoai giao
Trung Quéc goi 1a “phdn ung ngoai giao tic thi véi chinh phii Phdp”. Thuc ra,
do6 chi 1a viéc yéu cau Phap xdc minh tén va toa do nhiilng ddo ma Phap chiém
gitt (cong ham ngay 4/8/1933 géi cho Bo Ngoai giao Phap) va ho chang c6 dong
thai gi thém khi nhan dugc cong ham tra 16i v6i ban do chi tiét.’® Diéu nay
hoan toan nhat quan véi thai do truéc dé va sau nay cia ho. Truéc d6, dé tra
16i cong ham cha chinh quyén Phédp khing dinh cht quyén ¢ Hoang Sa va dé
nghi Trung Quéc dan xép van dé mot cach hitu nghi hodc dua ra trong tai, phai
bod ngoai giao cia Trung Qudc tai Phdp da gbi cong ham ngay 29/9/1932@% tu
chdi. Piéu c4n néi 1a trong cong ham nay ho khang dinh ring Hoang Sa 1a noi
cuc nam cua Trung Qudc (tic 12 ho khong coi Trudng Sa thude Trung Quéc). Sau
d6, khi Nhat xam chiém Truong Sa thang 3/1939, chi c6 Phéap 1én tiéng phan
d6i con Trung Qudc van tiép tuc im lang. Nhiing ctr chi nay cho thiy ro rang la
Trung Quéc khong quan tdm va khong c6 ¥ dinh vé chd quyén doéi véi Truong
Sa it ra cho t6i ndm 1939.

Con vé hanh dong cia ngu dan Trung Qudc, d6 1a cai ma ho gan 1a “ngu
dén phdn khdng cé té chiic.” Viéc nay chi dua vao 16i ké chia nhitng ngu dan
c6 lién quan con séng t6i nam 1977 nén ciing khé kiém ching tinh chan thuc
va hon nita r6 rang ciing khong do chinh phi Trung Quéc té chic.? Do d6, né
ciing khong c6 gia tri phap ly dé ban thém.

DPoi v6i giai doan nay, Bo Ngoai giao Trung Qudc ciing néu thém rang “t
ndm 1912 dén 1949 chinh pht Trung Hoa Dén qudc luic dé da tién hanh nhiéu
bién phdp dé bdo vé chii quyén” va dan ching bang viéc chinh phi nay trang
bi co cho tau thuyén ngu ddn, t6 chic cac chuyén diéu tra lich st va dia Iy va
ddt tén lai cdc ddo & bién Dong.

Vé viéc trang bi co, vao ndm 1933 khi biét dugec mot s6 ngu dan Trung
Qudc danh c4 & khu vuc Truong Sa dugc tau Phdp phat co dé treo trén thuyén
nhim gitip ho tranh dugc su qudy nhiéu cha tau thuyén Nhat, chinh quyén
huyén Quynh Nhai da ti€p xdc va cdm ho treo ¢ nude ngoai va hva sé phdt
cho ho ¢ Trung Quéc. Nhu vay, viéc phat cd, néu cé x4y ra, ciing ching giip
cac tau Trung Quoc hoat dong ¢ Truong Sa an toan hon hay lam ngu dan céc
nu6c khéc va Phép roi khéi khu vue. Do d6 hanh dong nay khé c6 thé xem la
mot hanh vi nha nuée Trung Qudc thé hién ¥y chi cht quyén hay thuc thi viéc
bao vé chi quyén.

Con viéc diéu tra & Truong Sa thi d6 chi gdbm mot du dinh diéu tra vao
nam 1933 (chic chin khong thuc hién dugc vi Phap dang c6 mat tai dé), va
mot cudc diéu tra xdy ra vao nam 1947 khi Trung Quoc da chiém ddo Ba Binh.
Thuc ra, cic cude diéu tra néi chung 1a khong thé hién ro y dinh chi quyén (vi
du céac khao sat cta nguoi Pic da néi trong cha thich 11) nén ciing khéng cé y
nghia nhiéu vé mat phéap ly.
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Vé viéc ddt tén lai cdc ddo cia co quan in 4n ban d6 va dia danh cta chinh
pht Trung Hoa Dan quéc, cdn luu ¥ riang dén ndm 1935 ho chl y&u méi lam
cong viéc phién Am hoic dich nghia tén phuong Tay cia cac ddo ra tiéng Trung,
va chinh vi vy nén dén nidm 1947 ho méi ddi bang tén Trung Qudc khong c6
dinh dang gi t6i tén cha phuong Tay nhung ciing chua that triét dé. Nhu vay,
viéc d6i tén cho thay rd rang ring cidc ddo nay chua ting c6 tén riéng bing
tiéng Trung truéc nam 1935. Nhan tién ciing xin luu y thém & day ring cho téi
nidm 1911 ban d6 Trung Quédc chi téi ddo Hai Nam, t6i ndm 1914 ho méi thém
vao Hoang Sa va Pratas (Trung Quoc goi 1a Pong Sa), dén nam 1934 mdi c6
ban do vé ranh gi6i t6i 9 ddo Trudng Sa do Phap chiém giil, va cudi cuing dén
nidm 1947 1an dau tién ho méi c6 ban d6 gobm da 4 quan ddo trong bién Pong.
Luu ¥ 12 hau hét c4dc ban do6 thoi Trung Hoa Dan qudc néi trén déu do tu nhan
xudt ban, chi cé ban dd 1947 v6i dudng 1udi bo 11 doan (sau chinh lai thanh
9 doan) day tranh cdi méi do co quan chinh phii Trung Qudc dua ra. Su thiéu
nhit quan trong cic ban db cung véi viéc dit tén/thay tén cic ddo bing tiéng
Trung nhu vira néu 1a bing chiing hung hon cho thay Trudng Sa chua ting 1a
lanh thé cha Trung Qudc. Ngoai ra, gid dinh rang cdc ddo nay chua thudc chi
quyén ctia nuéc nao (hay terra nullius - vo chi) thi viéc d6i tén cdc ddo c6 thé
ding 1a mot hanh dong thé hién y thic chi quyén.?? Tuy nhién, hanh dong dé
da bi lam yéu di hodc triét tiéu bdi cac hanh vi cia ho nam 1933, 1937 d6i véi
su chiém déng cia Phap va 1939 do6i v6i su xam chiém ctia Nhat, chua ké céc
ddo nay da thudc chi quyén Viét Nam truée do.

Ciing xin néi thém ring, Trung Quéc lic d6 (Trung Hoa Dan qudc) véi tu
cach la nha nudc chi ¢6 mat ¢ Truong Sa (dung hon la ddo Ba Binh) tir nam
1946 nhu da néu § trén, va sau dé mdi c6 mit lién tuc tir nam 1956. Con vé miét
hanh chinh thi méi dén thang 3/1959 Trung Quéc (Cong hoa Nhan dan Trung
Hoa) méi dua Truong Sa vao Phong Quan ly hanh chinh Hoang Sa, Truong
Sa va Macclesfield ctia tinh Quang Péng. Véi thuc t&€ nhu vay, néi ring Trung
Quéc c6 cht quyén va da cé thé thuc thi chi quyén lién tuc trén cid quan dao
Trudng Sa ti dau thé ky téi gio 1a diéu khong chinh xdc. Chi sau khi Trung
Quéc thong qua luat vé ving dic quyén kinh t& (EEZ) ndm 1988, ho méi c6 thé
dugc tam xem 1a thé hién viéc thuc thi chd quyén thudng xuyén déi véi bién
Dong bit dau bing viéc chiém déng mot s6 ddo, bai & Truong Sa bang quan
su ndm 1988, roi qua viéc ra lénh cAm d4nh bit c4 don phuong hang nam tir
1999, lap céc doi hdi giam tir ndm 2000, cho tau hai quan tuan tra bién Dong
thuong xuyén tir 2005, va nhat 1a viéc xua hon 20.000 tau danh c4 c6 ho tong
t6i Truong Sa ho#c viéc thanh 14p cdi goi 1a thanh phé Tam Sa méi day...
DPuong nhién, cdc hanh dong nay rd rang 1a phi phdp va déu bi c4c nudc lang
giéng c6 lién quan phan do6i. Nhu vay, c6 vé khong c6 hanh dong nao néu trén
ctia chinh pht Trung Hoa Dan quéc c6 thé xem nhu la hanh dong bao vé chua
quyén hiéu qua do6i véi Trudng Sa.

Thi tu, Bo Ngoai giao Trung Quéc da c6 thuyét phuc rang “Trong chién
tranh thé gisi thu 11, Nhdt Ban xdm luoc va chiém déng quan ddo Nam Sa ciia
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Trung Qudc. Trung Qudéc khéng ngdt né luc thu hoi cdc ddo nay ti su chiém
déng ciia Nhdat Bdan.” Ho 1ap luan riang theo Tuyén bé Cairo va Tuyén ngdn
Potsdam thi Nhat phai giao trd Pai Loan cung Banh H6 va Man Chau cho
Trung Qudc, ma ldc d6 Nhat dat Truong Sa (14n Hoang Sa) du6i thAm quyén
quan ly cta Pai Loan nén viéc Tuéng Giéi Thach “thu héi” Trudng Sa nidm
1946 1a dang ly. Su that la ca hai van ban trén khong c¢6 da dong gi t6i Truong
Sa (1an Hoang Sa), chi néu ring “tat cd cdc lanh thé Nhat ldy cdp cia Trung
Qudc trong chién tranh nhu Man Chau, Pai Loan va Banh Ho phai giao tra cho
Trung Quoéc.”?® Con Trudng Sa, nhu thao luan trén cho thay Trung Qudc ngay
cd y dinh vé chi quyén rd rang d6i véi quan ddo nay ho cling chua c6 mai téi
nam 1946. Hon nifa, d6 lai 1a 1anh thé ma ngudi Phéap thay méit chiém gii va
hanh x{ cht quyén hiéu qua tir 1930-1933 néu bd qua viéc Viét Nam da hanh
xti chli quyén tir thé ky 17. Vi vay, khong thé néi dé6 1a 1anh thé Nhat “l4y cap”
tir Trung Quéc, va do dé viéc vién dan hai vian ban trén dé bién gidi cho viéc
“thu h6i” Truong Sa 12 vo hiéu luc. Tha vi 13, cdc bo Noi chinh, Ngoai giao va
Quédc phong Trung Quéc lac dé, c6 18 thay dugce tinh bat hgp phéap cua Trung
Qudc trong viéc tiép thu Truong Sa nén trong quyét nghi lién bd vé viéc nay
thang 9/1946 c6 néu rang “trudc mdt chua cdn néu vdn dé chi quyén qudn ddo
nay ra bén ngoai.”? Ciing xin néi thém ring, theo théa thuan cia Péng Minh
thi Trung Qudc chi gidi giéi phan lanh thé Pong Duong tit vi tuyén 16 tré ra
phia b&c.?% Vi vay, ngay ca chi phai quan t6i Trudng Sa (6 phia nam vi tuyén
16) dé giai giap quan Nhat thoi chi khong phai 1a “thu h6i” quan ddo nay thi
Trung Quéc ciing da vi pham cac diéu uéc quoc t& da théa thuan. Do d6, khé c6
thé xem day la hanh dong thuc thi chd quyén.

Thit nadm, By Ngoai giao Trung Quéc ciing dan ching thém cac hanh dong
cia chinh phid Cong hoa Nhan dan Trung Hoa ti khi thanh lap vao 1949 vé
sau nhu viéc sap nhap Trudng Sa vao tinh Quang Pong nam 1959 roi chuyén
qua cho Hai Nam nam 1984... Pay qua ding la nhiing hanh dong thuc thi chu
quyén nhung rat tiéc 1a qua tré va nhat 1a trén lanh thé ma nuéc khéc da va
dang hanh xt cht quyén.

Tat cd cac diéu trén cho thiy rang vé mit nha nudc, Trung Hoa ma cu
thé 1a Trung Hoa Dan quéc ap dit chii quyén 1én Trudng Sa tir 1946 va chd yéu
¢ ddo Ba Binh va ho ciing chi thuc hién cht quyén lién tuc nhung khong hop
phép & dao d6 tir 1956, con Cong hoa Nhan dan Trung Hoa chi c¢6 biéu thi viéc
thuc thi chii quyén phi phép tir 1988, va viéc nay da va dang bi cac nudc cé lién
quan lién tuc phan d6i va lén 4n.

Tém lai, tir nhitng tai liéw/su kién do Bo Ngoai giao Trung Quéc néu ra
ma ching t6i c6 thé kiém ching, qua phan tich trén, c6 thé di dén vai két luan
ban dau nhu sau:

- Bang chiing cho viéc khéng dinh rang dan Trung Quéc phat hién va dat
tén truée tién cdc ddo ¢ Truong Sa 1a hoan toan miu md, chua thuyét phuc. Do
dé, khoé c6 co sé dé tin rang ho c6 bing ching rd rang riang Trung Qudc véi tu
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cdch nha nuéc da phat hién quan ddo nay dau tién nhu doi héi cta luat phap
quoc té.

- Khong nghi ngo riang cung v6i dan cic nude khac, dan Trung Qudc véi tu
c4ach tu nhan da cé méit 6 Trudng Sa nhung Trung Qudc chua dua ra duge bing
chiing thuyét phuc vé viéc nha nuéc Trung Quédc thuc thi chi quyén cé hiéu qua
¢ cac ddo nay, ké cd bing chiing cho thay ho c6 mit tai d6 du chi 1a hanh dong
chiém hiiu tugng trung véi tu cdch nha nuéc truéc 1946.

- Bang chiing vé ¥ dinh chi quyén ctia Trung Quéc ddi véi Trudong Sa cho
t6i nam 1939 van con miu mo. Hanh dong chiém ci thang 12/1946 1a bat hop
phép, do dé cac bang ching vé thuc thi chi quyén tir d6 vé sau 1a khong ré rang
vé mat phap ly.

Dua vao co s6 phan tich trén, buéc dau ciing c6 thé néi Trung Qudc chua
c6 bang ching phép ly thuyét phuc cho chi quyén cta ho ¢ quan ddo Trudng
Sa va ciing khong c6 nhiéu trién vong la ho c¢6 thé cung c4dp thém bing chiing
gi thuyét phuc hon.”

PVS

CHU THICH

(1) Xem “Béng chung lich si” cla Trung Quéc cho chl quyén & bién Doéng: c6 that hay théu
dét?”, tap chi Nghién ciu va Phét trién, s6 6 (95), 2012.

(2) Xem http.//www.fmpre.gov.cn/eng/topics/3754/t19231.htm (ti€ng Anh), http.//www.fmprc.gov.
cn/chn/gxh/zlb/zcwj/t10648.htm (ti€ng Trung).

(3) Xem http.//www.fmpre.gov.cn/eng/topics/3754/t19234.htm (ti€ng Anh), http.//www.fmprc.gov.
cn/chn/gxh/zlb/zcwj/t10649.htm (ti€ng Trung).

(4) DBung rala Nam Chdu dj vat chi (M 74 ): ban tiéng Anh dich |a Records of Rarities in
Southern Boundary, nén cé thé ho da viét nham “chau” (i) thanh “quéc” () trong ban
ti€ng Trung (!).

(5) Tinh chuyén ké cla céac cuén sach phan anh kha ré qua céc tu trong tya sach nhu “di
vat’, “chuyén”.

(6) Tén day di cla quyén Dj vat chila Giao Chau dj véat chi.

(7) Ca ban tiéng Trung lan tiéng Anh cla Bd Ngoai giao Trung Quéc déu ghi la Phi Uyén
(£M - Fei Yuan) nhung theo nhiéu hoc gid Trung Quéc va cac sach tham khao dang tin thi
tén tac gia la Bui Uyén (i - Pei Yuan).

(8) Diéu nay cé vé khé xay ra vi cho t6i nay cac hoc gia Trung Quéc déu dung doan trich nay
clia Quang Chau ky cho cung lap luan.

(9) Nhu chu thich 2.

(10) Bang luuy & day la y kién clia Toa Cong ly Qudc té trong vu Chi quyén déi véi Pulau Ligitan
va Pulau Sipadan (Indonesia tranh chdp véi Malaysia): “Cu6i cung tda nhan thay rang tda chi
c6 thé xem xét nhiing hanh ddng nao cdé su quy chiéu cu thé t6i cdc dio nay khéng dé lai
chut nghi ngd nao méi hinh thanh nén mot sy thé hién thdm quyén phu hop (The Court finally
observes that it can only consider those acts as constituting a relevant display of authority
those acts as constituting a relevant display of authority which leave no doubt as to their
specific reference to the islands in dispute as such)” [nh&n manh clia chung t6i].

*  Bai viét dudc s dong gop y ki€n quy gia cia TS Dudng Danh Huy va TS Lé Vinh Trugng. Tac
gia xin chan thanh cam on. PVS.
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(11)

(12)

(16)

(18)

(19)
(20)

Ngugi Buc thuc hién kho sat kha toan dién cac dao/bai tir 1881-83. Mot vai tac gia Trung
Quéc néu rang chinh quyén nha Thanh cé phan khang nhung ho khéng dua ra dugc chiing
cu thuyét phuc.

Tham khao y kién cla Toa Coéng ly Qudc t& Thudng truc vu Tinh trang phdp ly cia dao
Eastern Greenland (Denmark tranh chdp véi Norway): “Mét yéu sach chi quyén khong dua
trén modt hanh dong cu thé hay s hiiu nao dé chidng han nhu hiép udc chuyén nhugng ma
chi don thuan trén sy thé hién lién tuc thAm quyén thi phai gém hai yéu t6 ma mébi yéu té nay
phéi dugc chiing té 1a cé tén tai: y dinh va y chi hanh déng nhu chd quyén, va mét thuc thi
hay thé hién thuc té€ nao dé thdm quyén nhu thé.” [nh&n manh cla chung t6i] (PCIJ, Series
A/B, No. 53, pp. 45-46).

Trung Quéc chéng ché réng dé |a nghi thic t4i khang dinh chd quyén nhung khong cho biét
rd da lam nghi thiic dau & dau, ltc nao va bang cach nao.

Theo mot vai tac gia nhu P.A. Lapicque chang han (A Propos des lles Paracels, 1929. tr.
8), thi chi khoang 36 ti€ng déng hé: ngay 6/5/1909, B6 déc Ly Chuén theo Iénh clia Téng
déc Ludng Quang, chi huy 3 chién thuyén di Hoang Sa, t6i d6 6ng dé bo l1én dao Phu Lam
hoi 6/6 sau dé di vong quanh vai ddo khac réi quay tré lai Quang Chau vao ngay 7/6. That
ra, Trung Quéc con mudn quay tré ngugdc thdi gian sém han vao nam 1279 Itic Quach Thi
Kinh thai nha Nguyén thuc hién do dat thién van & bién Dong nhung ho khéng cé ¢ sé viing
vang cho viéc nay va tham chi con ty mau thudn véi chinh ho (ndm 1980 B6 Ngoai giao
Trung Quéc cho rédng ho Quach thuc hién viéc do dac & Hoang Sa, r6i nam 2012 lai néi
Scarborough !?).

Trung Quéc cho réng chinh quyén mién Nam (d&i 1ap v6i chinh quyén & Bac Kinh) chi tai
khéng dinh lai sy sap nhap ctia chinh quyén Quang Déng Trung Hoa Dan quéc ndm 1911, tuy
nhién theo 16i 18 trong thong bao nam 1921 chuyén t6i chinh quyén Hai Nam va huyén Nhai
thi diéu nay c6 vé khéng hgp Iy, nhat la nam 1911 1a nam Trung Hoa Dan quéc mdi thanh 1ap
chua 6n dinh dugc tinh hinh, ngay ca trong dét lién. Xem Monique C. Gendreau, Sovereignty
over the Paracel and Spratly Islands, (The Hague: Kluwer Law International, 2000).

Tham khao y kién clia Téa Céng ly Quéc té trong vu Chi quyén déi vdi Pulau Ligitan va
Pulau Sipadan: “Cudi cung tda nhan thdy réng cac hoat déng do cac tu nhan nhu cac ngu
dan Indonesia, khong thé xem nhu la effectivités (hiéu luc) néu cac hoat déong nay khéng
x4y ra trén co sé cac quy dinh chinh thic hay theo thd&m quyén cla chinh phi. Toa két luan
rang nhiing hoat ddng ma Indonesia dua vao khéng tao thanh nhiing hanh déng a titre de
soverain (theo danh nghia ch quyén) phan anh y chi va y dinh hanh dong trong kha nang do
(The Court finally observes that activities by private persons such as Indonesian fishermen,
cannot be seen as effectivités if they do not take place on the basis of official regulations
or under governmental authority. The Court concludes that the activities relied upon by
Indonesia do not constitute acts a titre de souverain reflecting the intention and will to act in
that capacity.)” (ICJ Judgment of 17 December 2002).

Tham khéo y ki€n clia Toa Céng ly Qudc t&é Thudng truc trong vu Tinh trang phap ly cla
Eastern Greenland: “..rang trong nhiéu trudng hgp tdoa van hai long vdi rat it trong cach thuc
thi thyc sy quy&n chl quyén mién la nha nuéc khac khéng dua ra mét yéu sach trum lén.
Diéu nay dac biét diung trong trudng hgp cac yéu sach chl quyén déi véi cac khu vic & cac
vling dan cu thua thét hay chua 8n dinh (..that in many cases the tribunal has been satisfied
with very little in the way of the actual exercise of sovereign rights, provided that the other
State could not make out a superior claim. This is particularly true in the case of claims to
sovereignty over areas in thinly populated or unsettled countries.)” (PCIJ, Series A/B, No.
53, pp. 45-46).

Viéc nay chi y&u do Phap chua ndm viing réng Viét Nam da cé chi quyén va thuc thi chl
quyén & day tu thoi doi Bac Hai clia chia Nguyén ti thé ky 17.

Xem Than bao (H1#t), 19/8/1933.

Xem Monique C. Gendreau, Sovereignty over the Paracel and Spratly Islands, (The Hague:
Kluwer Law International, 2000), Annexe 10, tr. 184.
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(21) Theo cudn Nga quéc Nam Hai chu dao sii liéu héi bién (3% 1= w % 15 J1EHL %) cla Han Chéan
Hoa (Nxb Phucong Déng, Bac Kinh, 1988, tr. 403), qua phdng v&n cac ngu dan con séng
(n&m 1977) céac hanh déng nay gém xé cd clia Phap, n6 hda phao vao tau Phap. Nhung khi
bi chinh quyén huyén V&n Xuang “truy hdi” thi thuyén chl Hoang Hoc Hiéu phai héi 16 dé
cac quan chic nha nudc Trung Qudc bd qua cho (1).

(22) That ra & day cling con cau hoi liéu cd quan in ban dé va dia danh nay cé dai dién dugc cho
nha nudc Trung Quéc hay khéng.

(23) Xem http://www.ndl.go.jp/constitution/e/shiryo/01/002_46/002_46tx.html va http://www.ndl.
go.jp/constitution/e/etc/c06.html

(24) Xem Han Chan Hoa, Sdd, Nxb Phuong Dong, Béc Kinh, 1988, tr. 264-265.

(25) Luc d6 chinh quyén Phap tai ban quéc dang ban biu 6n dinh dat nudc sau chién tranh, con
chinh quyén tai Dong Duadng thi phai lo viéc giai giap quan ddi Nhat trong dat lién va déi pho
véi cac phe phéi clia Viét Nam dang chuén bi chién tranh.

TOM TAT

TU viéc phan tich nhiing 1ap luan vé cac “bang ching phap ly” clia Trung Quéc ddi Vi
quan dao Trudng Sa dugc cong bé trén trang mang clia Bo Ngoai giao Trung Quéc, tac gia bai
viét budc dau nhan dinh:

Bang chiing dé khang dinh rang dan Trung Quéc phat hién va dat tén trudc tién cho cac

d&o & Trudng Sa la chua thuyé&t phuc. Do d6, khé cé co s dé dan dén lap luan tiép theo la Trung

Qudc vai tu cach nha nudc da phat hién quan dao nay dau tién nhu doi hoi cta luat phap qudéc té.

Cung v6i ngudi dan cac nudc khac, ngudi dan Trung Qudc véi tu cach tu nhan da ting co
mat & Trudng Sa nhung Trung Quéc chua dua ra dugc béng chiing thuyé&t phuc vé viéc nha nudc

Trung Quéc thuc thi chl quyén c6 hiéu qua & quan dao nay, du chi 1a bang chiing vé hanh déng

chiém hiiu tugng trung vai tu cach nha nuéc cho dén tridc nam 1946.

B&ng chuiing vé y dinh chi quyén clia Trung Quéc déi v6i quan dao Trudng Sa cho téi nam

1939 van con mu md. Hanh déng chiém cu ddo Ba Binh vao thang 12 nam 1946 |a bat hop phéap,

do d6 cac bang chung vé thuc thi chl quyén ti do trd vé sau la khong rd rang vé mat phap ly.

TU d6, c6 thé noi, Trung Quéc chua cé bang chiing phap Iy thuyét phuc cho chd quyén clia
ho & quan dao Trudng Sa va ciing khong cé nhiéu trién vong 1a ho cé thé cung cdp thém béng
chting gi thuyét phuc hon.

ABSTRACT

INITIAL ASSESSMENT ON “LEGAL EVIDENCE” OF CHINESE SOVEREIGNTY
OVER SPRATLY ISLANDS BROUGHT OUT BY CHINESE AUTHORITIES

From the analysis of the arguments about the “legal evidence” of China for Spratly
Islands published on the website of the Ministry of Foreign Affairs of China, the author initially
considers that:

Evidence to confirm that the Chinese first discovered and named the islands in the Spratlys
is not convinced. Therefore, it is unreasonable to direct to the next argument that China, as a
State, first discovered the islands as required by international law.

Along with the people of other countries, the Chinese people were individually present in
the Spratlys, but China has not given evidence about the Chinese government effectively enforce
sovereignty in the islands, even the evidence of symbolic possession as a state until 1946.

Until in 1939, the evidence of China’s sovereign intention over the Spratly Islands was still
unclear. The action of occupying Ba Binh island (ltu Aba) on January 12, 1946 is illegal; as a
result, from then on, the evidence of sovereignty enforcement is legally unclear.

From that point, it can be said that China has not persuasively proven its legal sovereignty in
the Spratly Islands, and it is unpromising that China is able to provide more convincing evidence.



