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NGHIA VU CAI TAO, XAY DUNG LAI NHA CHUNG CU CUA CHU SO
HUU CAN HQ - BAT CAP VA KIEN NGHI HOAN THIEN PHAP LUAT

TOm tdt:

Trong béi canh d6 thi hda nhanh,
nhiéu nha chung cu xay dung trudc
nim 1994 di xudng cap nghiém trong,
dat ra yéu cau cap thiét phai cai tao,
xay dung lai nham bao dam an toan cu
dan va chinh trang do thi. Mac du Luat
Nha & nim 2023 da thiét lap co ché
phap ly cho hoat dong nay, tuy nhién
qué trinh trién khai con gap nhiéu kho
khin, vuéng mac. Nguyén nhan cét 16i
la phap luat chua xac lap day du va
kha thi nghia vu cta chu sé hiru can ho
- chu thé trung tam trong cai tao. Bai
viét phan tich nhitng bat cap trong quy
dinh phap luat hién hanh vé nghia vu
cua chu so hitu can ho, ly giai nguyén
nhan va dé xut giai phap nham nang
cao hiéu qua cai tao, xay dung lai nha

chung cu.
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Abstract:

In the context of rapid urbanization,
many condominiums built before 1994
have severely deteriorated, creating an
urgent need for renovation and
reconstruction to ensure residents’ safety
and urban improvement. Although the
Housing Law 2023 has established a legal
framework for such activities,
implementation remains challenging. The
core reason lies in the legal system’s
failure to fully and effectively define the
obligations of condominium unit owners -
in the renovation
the

regulations

the central actors
This
shortcomings

process. article  analyzes

in  current
concerning owners’ obligations, explains
their underlying causes, and proposes

solutions to enhance the effectiveness of

condominium renovation and
reconstruction.
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1. Pit van dé

Téc do d6 thi hda nhanh chéng cung véi &p luc gia ting dan sé di thic
day nhiéu qudc gia phat trién khong gian d6 thi theo chiéu cao, thay vi mé rong
theo chiéu ngang. Tai Viét Nam, m6 hinh nha chung cu xuét hién tir nhiing nam
1960, tién than la cac khu nha tap thé do Nha nudc xay dung, phan phdi cho can
bo, cong chirc theo co ché bao cip. Pén nim 1994, chinh sach nay bi bai bo, céc
can ho thudc so hiru Nha nude dan dugc ban lai cho ngudi thué theo Nghi dinh
s6 61/CP ngay 05/7/1994 cua Chinh phu vé mua ban, kinh doanh nha ¢. Tir md
hinh nha ¢ bao cdp, nha chung cu dan trg thanh mot b phan quan trong trong
cau trac d6 thi hién dai.

Trai qua thoi gian dai khai thac, nhiéu chung cu, dic biét 1a cac cong trinh
xay dyung trudc ndm 1994 bi xudéng cap nghiém trong, anh huéng dén an toan
tinh mang, méi trudng séng va my quan do thi. Theo thong ke, tinh dén giita nam
2024, Ha Noi ¢06 1.579 nha chung cu cii, trong d6 80 chung cu & mirc D - mtrc do
nguy hiém cao nhat, nhung s6 cong trinh duoc cai tao chi dat khoang 1,2%. Tai
Thanh phé HO Chi Minh, trong tong sé 237 nha chung cu cii d3 c¢6 ké hoach cai
tao, xay mai, nhung dén nay chi méi hoan thanh 02 cong trinh.! Nhitng con sb
nay cho thay tién trinh cai tao, xay dung lai nha chung cu con tri tré, chua dap
rng y&u cau cap bach cua thyc tién.

Phap luat nha ¢ Viét Nam qua cac thoi ky chu yéu tiép can quan hé so hitu
trong nha chung cu tir lang kinh tu hiru, & cao quyén dinh doat c& nhan. Tuy
nhién, cach tiép can nay chua phan anh day du dic trung cta quyén sé hitu cin
ho, von khdng ton tai doc 1ap, ma gan bé mat thiét véi nghia vu cong dong.
Truéc Luat Nha ¢ nam 2014, cai tao, xay dung lai nha chung cu gan nhu chua c6
co ché phap 1y riéng. Dén Luat Nha ¢ nam 2014, du da bd sung cac quy dinh cu
thé hon, nhung yéu cau déng thuan tuyét dbi caa cac cha so hitu lai dan téi tinh
trang ach tic kéo dai. Luat Nha ¢ nam 2023 danh diu budc chuyén quan trong,
khi thay thé nguyén tic ddng thuan tuyét déi bang co ché iy y kién theo da sd,
bude dau xéac 1ap nghia vu tun thi nghi quyét tap thé cua cha so hitu. Tuy nhién,
qua trinh trién khai van con nhiéu vudng méc, do xung dot loi ich giira chu dau

! Pham Hoang Phuong (2025), Cdi tao chung cw cii sé hét “riia bo” trong nam 2025?, truy cap tai
https://dantri.com.vn/tam-diem/cai-tao-chung-cu-cu-se-het-rua-bo-trong-nam-2025-
20250111090441441.htm, truy cap ngay 23/9/2025.
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tu va cu dan; co ché phan bd nghia vy tai chinh chua hop ly; thiéu thiét ché bao
dam thyc thi nghi quyét tap thé.

Tur thuc trang néu trén, bai viét phan tich nhiing bat cap trong quy dinh
phap luat hién hanh vé nghia vu cai tao, xay dung lai nha chung cu cta chu so
hitu can ho, va d& xuat giai phap hoan thién nham nang cao tinh kha thi trong
thuc tién.

2. Quy trinh hién hanh vé nghia vu cai tao, xy dung lai nha chung cu caa
chi sé hiru can hg

Nha chung cu 14 nha & ¢6 tir hai tang tro 18n, c6 nhiéu can ho, co 16i di,
cau thang chung, c6 phan so hitu riéng, phan so hitu chung va hé théng cong
trinh ha tang sir dung chung cho gia dinh, c4 nhan, t6 chuc (khoan 3 Piéu 2 Luat
Nha ¢ nim 2023). Khac véi nha o riéng Ié, nha chung cu 1a mot chinh thé ky
thuat - phap ly thong nhat, noi mdi chu sé hitu khdng chi cé quyén dbi véi phan
so hitu riéng, ma con c6 nghia vu phdi hop quan ly va st dung phan sé hitu
chung.

Luat Nha & nam 2023 d3 phan dinh rach roi ranh gigi giita phan so hitu
chung va phan so hitu riéng trong nha chung cu (Piéu 142). Cu thé, phan sé hitu
riéng bao gdom dién tich bén trong can ho va mot sé hang muc khac; phan s¢ hitu
chung bao gom khéng gian, hé théng két cau chiu luc, trang thiét bi sir dung
chung va cac hang muc khong thudc phan so hiru riéng. Phan dinh nay khong chi
nham xac dinh pham vi tai san, ma con dat nén tang phap 1y cho nghia vu cua
chu sé hiu.

Déi véi phan so hitu riéng, quyén so hitu cua chii can ho dugc xac l1ap voi
day du quyén chiém hitu, si dung va dinh doat theo Diéu 158 Bo luat Dan su
nam 2015. Tuy nhién, cac quyén nay khong mang tinh tuyét d6i, ma bi gidi han
boi loi ich cong cong, ciing nhu quyén, loi ich hop phap cua to chic, c& nhan
khéc khi cai tao, pha d&, xay dung lai cong trinh (diém d khoan 1 Diéu 11 Luat
Nha ¢ nim 2023). Do d0, khi nha chung cu xuéng cap hoic hét nién han, cha s¢
hitu khong thé vién dan quyén s¢ hitu riéng dé phu quyét phuong an cai tao da
dugc théng qua hop 16. Trong bdi canh nay, yéu cau bao dam an toan, 6n dinh cu
trd va trat ty cong dong duoc dit 1én hang dau.
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Déi vé6i phan s¢ hiru chung, do dic diém két cau, ky thuat gan lién, khong
thé chia tach vat 1y ciing nhu xac 14p quyén s& hiru riéng cho tirng chu thé. Vé
mit phéap Iy, phan ndy mang ban chét cua tai san chung hop nhat, noi moi chu s&
hitu c6 quyén va nghia vu ngang nhau (Piéu 214 Bo luat Dan sy nim 2015). Vi
vay, viéc duy tu, dinh doat phan s¢ hitu chung khong thé thyc hién don 1¢, ma
phai tuan theo co ché quan ly tap thé. Diéu nay Iy giai vi sao cac quyét dinh lién
quan dén cai tao, xay dung lai nha chung cu phai duoc thé ché hoa tai hoi nghi
nha chung cu va thong qua biéu quyét tap thé.

Trén nén tang ly luan vé tinh khong tuyét ddi cua quyén sé hiru cin ho va
tinh bat kha phan caa phan so hitu chung, Luat Nha ¢ nam 2023 cung véi Nghi
dinh s6 98/2024/NP ngay 25 thang 07 nam 2024 ctia Chinh phu quy dinh chi tiét
mot s6 diéu cua Luat Nha ¢ vé cai tao, xay dung lai nha chung cu (Nghi dinh sb
98/2024/NP-CP), da quy dinh mét s6 nghia vu co ban cua chu so hitu gom: (i)
nghia vu di doi khi cong trinh khdng con bao dam an toan va cé quyét dinh di doi
ctia co quan cap tham quyén, truong hop khdng chap hanh s& bi cudng ché thi
hanh (khoan 5 Piéu 73 va khoan 1 Piéu 74 Luat Nha & nim 2023); (ii) nghia vu
tham gia biéu quyét phuwong an cai tao, xay dung lai tai hoi nghi nha chung cu
(Diéu 145 Luat Nha & nam 2023 va khoan 6 Diéu 17 Nghi dinh s6 98/2024/ND-
CP); (iii) nghia vu dong gop kinh phi xay dung lai nha chung cu, dugc tinh toan
dua trén dién tich can ho tai dinh cu va don gia xay dung nha & méi (Diéu 42
Nghi dinh s 98/2024/ND-CP).

Kinh nghiém qudc té cho thay, quy dinh vé nghia vu tai chinh cua chu so
hitu cin ho trong cai tao, xay dung lai chung cu 13 mot chuan muc phap Iy phd
bién. Quy dinh nay nham bao dam loi ich cong dong, duy tri tinh minh bach va
bén vitng trong quan ly phan sa hiru chung. Tai Han Quéc, Luat Quan Iy nha ¢
nhiéu ho (Multi-Family Housing Management Act) x&c 1ap nghia vu dong gop
cua chu so hitu vao quy sira chita dai han theo ty 1 s hitu, ddng thoi thiét 1ap co
ché cudng ché nham bao dam tinh thuc thi.2 Tai Singapore, Luat Hoi déng Thi
tran (Town Councils Act) quy dinh nghia vu tai chinh bat budc phat sinh hang
thang d6i vai cha sé hiru, ddng thoi ap dung cac ché tai hanh chinh dé bao dam

2 Qudc hoi Han Qudc (2013), Multi-Family Housing Management Act s 11690, ban hanh ngay
23/3/2013 (stra doi bai Luat so 19678 ngay 16/7/2023), Diéu 31.
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tinh tuan thu.® So véi cac moé hinh quéc té nay, phap luat Viét Nam di co budc
tién dang ké khi ghi nhan nghia vu tai chinh va co ché cudng ché trong quan 1y,
cai tao nha chung cu. Day 1a nén tang dé tiép tuc hoan thién phap luat theo huéng
tiém can chuan muc qudc té va dap ang yéu cau phét trién do thi bén viing.

3. Bit cap caa quy dinh hién hanh vé nghia vu cai tao, xay dwng lai nha
chung cw

Tha nhét, thiéu cong cu bao dam hiéu qua thuc thi nghi quyét tap thé

Trude day, Luat Nha & nam 2014 quy dinh viéc cai tao, xay dung lai nha
chung cu khong thudc dién bat budc pha d& chi dugc thuc hién khi co sy dong
thuan tuyét d6i (100%) cua chu sé hitu (khoan 3 Piéu 110). Quy dinh nay nham
bao dam toi da quyén dinh doat tai san ca nhan, nhung khi 4p dung trong mé hinh
s& hitu da chu thé lai boc 16 nhiéu han ché. Bai 18, mot ca nhan phan déi hoic
vang mit ciing du lam v hiéu hoa nghi quyét tap the, du dugc da sb ung ho. Mat
khac, quy dinh nay vé hinh trung trao cho tirng cha sa hitu quyén phua quyét tuyét
dbi, 1am triét tiu nguyén tic da sé dugc xac 1ap tai khoan 5 Biéu 102 cua Luat.
Mau thuan nay cho thay sy thiéu nhat quan trong tu duy 1ap phap khi nguyén tic
da sb bi loai trir ma khong ¢ cin cir hop ly. Bén canh dé, yéu cau ddng thuan
tuyét dbi con 1a nguyén nhan khién doanh nghiép e ngai tham gia vao céac du an
cai tao chung cu cii, do rui ro cao va loi nhuan khong nhiéu, dic biét 1a viéc doi
hoi 100% cu dan dong thuan 1a khé kha thi.

Nham khac phuc bat cap nay, Luat Nha & nim 2023 va Nghi dinh s6
98/2024/NP-CP di ¢ sy diéu chinh theo hudng linh hoat hon. Cu thé, tai khoan
6 Diéu 17 Nghi dinh sé 98/2024/ND-CP quy dinh: truong hop nha chung cu
khdng thudc dién bat budc pha d&, doanh nghiép duoc lva chon 1am chu dau tu
néu dat dugc dong thuan cua it nhat 75% trong tong sé 70% chi so hitu. Pay la
buéc chuyén quan trong trong tu duy 1ap phap, khi thay thé ngudng dong thuan
tuyét d6i bang nguyén tic da sé cd trong s6, qua d6 han ché quyén phu quyét caa
thiéu sb. Pong thoi, viéc phan tach gitta “sé chu so hitu ddng thuan” va “sé chu

3 Qudc hoi Singapore (1988), Town Councils Act 1988 (sira d6i boi Dao luat sira d6i s6 17 nam 2017),
Diéu 39.

4 Vi Anh (2025), Ha Néi: né luc go “diém nghén” cai tao chung cw ci, truy cip tai
https://diendandoanhnghiep.vn/ha-noi-no-luc-go-diem-nghen-cai-tao-chung-cu-cu-10148541.html,  truy
cap ngay 05/7/2025.
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s& hiru tham gia lay y kién” da tao du dia linh hoat hon cho qua trinh ra quyét
dinh, ting tinh kha thi trong thuc tién ap dung.

Mic du di c6 su diéu chinh vé ngudng dong thuan, song Luat Nha ¢ nim
2023 van chua thiét 1ap thiét ché da manh dé bao dam hiéu qua thi hanh. Hién
nay, bién phap cudng ché di doi chi 4p dung trong truong hop coéng trinh dugc
xac dinh cip D, buoc di doi theo quyét dinh cta co quan c6 thim quyén (Piéu
74). DI V6i cac nghia vu nhu tuan tha phuong an tai thiét hoic dong gop kinh
phi, viéc thuc thi van phu thudc vao su tu nguyén. Hé qua 1a chi can mot bo phan
cu dan khong chap hanh, du &n c6 thé bi dinh tré. Truong hop chung cu Vinh Hoi
(Quan 4, thanh phd H6 Chi Minh cii) 1a mot dién hinh: du da co quyét dinh phé
dd khan cap, phuong an bdi thuong dugc phé duyét va nghi quyét thong qua hop
16, nhung mot s6 cu dan tir chéi di doi, khién du an khong thé trién khai.® Diéu
nay cho thay, néu khong c6 co ché bao dam thuc thi, ngudng dong thuan du linh
hoat hon nhung van kho trién khai trén thuc té.

Thi hai, xung dot loi ich gitta cha & hitu va nha dau tu

Thuc té cho thay, xung dot giita chi s¢ hiru va nha dau tu khong chi gidi
han & van dé phuong an boi thuong, tai dinh cu, ma con nhiéu vain dé khac nhu:
chét lugng, dién tich cin ho sau tai thiét, tién ich chung, phan chia phan sé hiu
chung. Ciing theo S¢ Xay dung Ha Noi, hau hét cac di 4n dang trién khai déu
cham so véi tién d6 duoc phé duyét, do chu dau tu chua théng nhat duoc phuong
an bodi thuong, hd tro, tam cu, tai dinh cu; cac chi s6 hitu yéu cau mac boi
thuong qua cao, chu dau tu khong thé can ddi hiéu qua tai chinh.®

Xung dot loi ich cang tra nén phic tap hon trong bdi canh phan 16n cac
chung cu cii thuong toa lac tai khu vuc trung tdm - noi chiu su quan ly chat ché
vé quy hoach, chi tiéu dan sd, giéi han chiéu cao cong trinh. Viéc tuan tha quy
hoach dan dén giéi han hé sb s dung dat, 1am giam dién tich thwong mai, anh
hudng dén kha nang thu héi vén dau tu. Quay trd lai truong hop chung cu Vinh
Hoi, v&i quy mé hién hiru khoang 3.600m? dét, 4 ting cao va 104 cian ho. Trong

5 Duong Anh, Nhu Quynh (2024), Bén trong chung cur cap D xudng cdp nghiém trong giita trung tdim
thanh phé Ho Chi Minh, truy cip tai https://laodong.vn/photo/ben-trong-chung-cu-cap-d-xuong-cap-
nghiem-trong-giua-trung-tam-tphcm-1544123.1do, truy cip ngay 24/9/2025.

8 Linh Khanh (2024), Vi sao nha dau tw khéng mdn ma véi viéc cdi tao xdy dung lai chung ci cii?, truy
cdp tai https://www.vietnamplus.vn/vi-sao-nha-dau-tu-khong-man-ma-voi-viec-cai-tao-xay-dung-lai-
chung-cu-cu-post998935.vnp, truy cép ngay 28/6/2025.
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diéu kién gia dinh thuan loi vé ha tang va quy hoach, 4p dung hé sé st dung dat
t6i da 13 6.0 theo QCVN 01:2021/BXD, thi tong dién tich san xay dung cd thé dat
dén 21.600 m2. Tuy nhién, mot phan dién tich ndy s& danh cho tai dinh cu tai chd
(wéc tinh tir 40-50% tly thiét ké), khién phan dién tich con lai han ché kha ning
bd tri san pham thuong mai. Trong khi ngudi dan luén mong mubn mot hé sé dén
bl cao thi méi déng thuan di doi. Trai nguoc véi diéu do, doanh nghiép lai can
mot co ché hap din dé co thé thu hdi ngudn vén.”

Mat khac, theo QCVN 04:2021/BXD, ty 1€ can hé dudi 45m?2 trong du an
xay dung mai khong vuot qué 25% tong sé cin ho, dan dén thyc té can ho sau tai
thiét thuong c6 dién tich 16n hon can ho cii, von phd bién trong khoang 20-50m2,
Pé xir Iy chénh léch nay, nhiéu dia phuong ap dung co ché hoan doi dién tich
theo ty 18 1:1, tirc Im? cin ho cii quy d6i twong Gng VSi 1m? cin hd mai; phan
tang thém duoc thanh toan theo gia thoéa thuan. Co ché nay nham dung hoa loi
ich gitra cu dan va chii dau tu. Tuy nhién, dé dat dugc dong thuan vé phan dién
tich ting thém thuong gip nhiéu kho khin. Mot bo phan cu dan khong chap
thuan do mac bdi thudng khong twong xang hodc phat sinh chi phi ca nhan khi
hoan doi.

Tai cac do thi 16n - noi nhu cau cai tao, xay dung lai nha chung cu ngay
cang cap thiét, xung dot loi ich gitta cu dan va chu dau tu ngay cang boc 16 rd
nét. Riéng thanh phd H& Chi Minh hién c6 474 chung cu dugc xay dung trudc
nam 1975, ¢6 16 cong trinh duoc xép loai cap D, song chi 5 cong trinh dugc théo
dd, s6 con lai van chua thé trién khai. Tai Ha Noi, giai doan 2021-2025, dit muc
tiéu cai tao 10 khu chung cu cil, nhung dén nay chua c6 khu nao dwoc cai tao.®
Khi cac rang budc phap 1y vé quy hoach, k¥ thuat va tai chinh chua hai hoa 1oi
ich gitra cac chi s¢ hiru va nha dau tu, thi xung dot lgi ich kho co thé duogc giai
quyét thong qua co ché thi truong, néu thiéu vang vai tro diéu tiét cia Nha nuéc.

Thir ba, bat cap trong phan loai chii s¢ hitu ¢6 nghia vu dong gop kinh phi
cai tao

7 Vi Anh (2024), Cdi tao chung cuw cii cho thay doéi tir co ché mdi, truy cap tai
https://diendandoanhnghiep.vn/cai-tao-chung-cu-cu-cho-thay-doi-tu-co-che-moi-10142950.html, truy cap
ngay 21/6/2025.

8 Lé Chi (2025), Cai tao khu tdp thé Thanh Cong: Viéc dén bi dwgc thuc hién nhur thé ndo?, truy cap tai
https://viettimes.vn/cai-tao-khu-tap-the-thanh-cong-viec-den-bu-duoc-thuc-hien-nhu-the-nao-
post184410.html, truy cap ngay 08/6/2025.
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Theo khoan 1 Diéu 42 Nghi dinh sé 98/2024/ND-CP, chi s¢ hitu nha
chung cu khong thudc dién nha chung cu cii theo khoan 10 Diéu 2 Luat Nha &
nam 2023 c6 nghia vu dong gép kinh phi xay dung lai. Cac nha chung cu xay
dung trudc naim 1994 thi duoc mién nghia vu nay. Tuy nhién, mdc thoi gian nim
1994 tuong wng Vvoi thoi diém ban hanh Quyét dinh s6 1127-BXD/QLN vé quy
ché quan Iy va sir dung nha ¢ tai d6 thi, khdng phan anh mtc d6 xubng cip cong
trinh hay kha ning tai chinh cua cha s& hitu. Thuc tién cho thay nhiéu nha chung
cu cip D xay trude ndm 1994 vin chua thé cai tao do yéu cau boi thudng cao tir
cu dan, trong khi khong c6 co ché rang budc nghia vu tai chinh twong @ng.
Nguoc lai, cic chung cu xay sau nim 1994, du da xuéng cap nghiém trong, van
phai thuc hién day du nghia vu. Phan loai theo nién dai céng trinh dan dén bat
can xung nghia vu tai chinh, dat ra yéu cau diéu chinh chinh sach phap luat cho
phu hop.

Thu tu, bat cap trong phan bo nghia vu tai chinh cong - tu

V& ban chat, nha chung cu 13 loai hinh nha & két hop gitra phan sé hitu
riéng va phan s¢ hitu chung, phuc vu muc dich sinh hoat c4 nhan va gia dinh.
Viéc thyc hién quyén sé hitu ddi vai loai tai san nay tat yéu kéo theo nghia vu
bao tri dinh ky nhu mot hé qua phép Iy noi tai. Néu nhu trong nha & riéng Ié, do
anh huong truc tiép dén an toan va quyén loi c& nhan, viéc cai tao, stra chita
thuong do chu sé hiru chi dong thuc hién, thi trong nha chung cw, co ché so hitu
chung din dén phan tan trach nhiém, 1am suy giam tinh chu dong trong bao tri
cong trinh. Nghich ly phat sinh khi quyén s¢ hitu mang tinh tu nhan, nhung nghia
vu bao tri lai duoc ky vong chuyén giao cho Nha nudc.

Mt khéac, nhiéu chung cu cii hién nay dang van hanh theo mé hinh ty
quan, khong thanh 1ap Ban quan tri va khong thiét 1ap quy bao tri. Thuc trang nay
dan dén hai hé qua dang luu y: (i) thiéu vang thiét ché dai dién hop phap dé thuc
hién quyén va nghia vu tap thé; (ii) khéng c6 nén tang tai chinh chung dé t6 chirc
kiém dinh, xay dung phuong 4n cai tao hoic phdi hop véi chii dau tu. Trong cac
tinh hudng khan cap, Nha nuéc budc phai sir dung ngan sach dé kiém dinh, di doi
hoic cai tao nham bao dam an toan tinh mang va trat ty dé thi (khoan 1 Diéu 46
Nghi dinh s 98/2024/ND-CP).
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Phap luat hién hanh van tiép can van dé nay chu yéu tir goc do bao dam an
toan cong dong, thay vi thiét 1ap co ché tai chinh can di gitra Nha nuéc va chu
s& hitu. Hé qua 1a ngan séch cong tiép tuc dugc huy dong dé thay thé nghia vu tai
chinh 1& ra thudc vé chu s¢ hiru. Pong quan diém nay, mot chuyén gia cho rang
“b6 “tu duy bao cip” dé xay dung lai nha chung cu™.® Pay khong chi 12 yéu cau
xac 1ap trach nhiém phap ly ding chu thé, ma con la diéu kién tién quyét dé
chinh sach cai tao chung cu van hanh 6n dinh trong co ché thi truong.

Thi nam, bat cap trong cach hiéu va &p dung khéi niém “tai dinh cu”.

Mot diém luu y trong Chuong V ciia Luat Nha ¢ nam 2023 1a viéc sir
dung thuat ngtr “tai dinh cu” ma khdng xac lap rd noi ham phap 1y, cling nhu
chua phan biét rach roi véi co ché tai dinh cu dugc quy dinh trong Luat Dat dai
nam 2024. Theo khoan 39 Diéu 3 Luat Dét dai, “tai dinh cu” Ia viéc Nha nuéc bd
tri noi & méi cho ngudi bi thu héi dat, nham bao dam an sinh trong quan hé hanh
chinh mang tinh bét can xang.

Nguoc lai, trong bdi canh cai tao, xay dung lai nha chung cu theo Luat
Nha & nam 2023, “tai dinh cu” duoc thiét ké nhu mot co ché thoa thuan dan su,
van hanh theo phuong 4n da duoc tap thé chu sé hitu thong qua. Theo do, khoan
4 Piéu 60 cua Luat quy dinh chu sé hitu nha chung cu duogc tai dinh cu tai chd
néu khu dat tiép tuc xay dung lai theo quy hoach; néu khong, duoc boi thuong
bang tién hoic bd tri noi ¢ khac trong cing cap x&, huyén hoic dia ban 1an can,
trir truong hop ¢6 nhu cau khéac. Tuy nhién, thuat ngi tai dinh cu chua duoc giai
thich 1 rang, chwa c6 co ché thuc hién nén cé thé dan tsi cach hiéu nhu tai dinh
cu theo Luat Pat dai. Su thiéu phan dinh nay tiém an nguy co xung dot phap luat,
gay lung ting trong ap dung, nhat I viéc xac dinh tham quyén, trinh ty thi tuc va
ché do phap ly tuong Gng.

4. Mot sé giai phap hoan thién phap luat vé nghia vu cai tao, xay dwng lai
nha chung cw

Mot 13, bd sung cac bién phap bao dam hiéu luc thi hanh nghi quyét tap
thé

® Nguyén Van Dinh (2023). Bé "t duy bao cdp" dé xdy dung lai nha chung cu, truy cap tai
https://dantri.com.vn/tam-diem/bo-tu-duy-bao-cap-de-xay-dung-lai-nha-chung-cu-
20231026151442565.htm, truy cép ngay 14/6/2025.
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Dé dam bao nghi quyét tap thé dugc thong qua ding trinh ty, tha tuc va ty
1& luat dinh c6 gia tri rang budc ddi véi moi chu sé hiru, can bd sung ché tai dbi
vé6i hanh vi can trg thuc thi, nhu xt phat hanh chinh, bdi thuong thiét hai, han
ché mot sb quyén tiép can va sir dung tién ich chung. Bén canh d6, nén xem xét
trao tham quyén cho Uy ban nhan dan phuong, xa trong viéc cong nhan va té
chac thyc thi nghi quyét tap thé, qua do chuyén hda két qua biéu quyét thanh
quyét dinh hanh chinh dé ting cuong kha niang thyc thi. Céch tiép can nay vira
bao dam tinh khach quan, minh bach nho sy giam sét cua cap trén, vira tang tinh
kha thi nho phat huy vai trd quan Iy & cap co so.

Hai 1a, hoan thién tiéu chi phan loai céng trinh va nghia vu dong gdp kinh
phi

Nhu d3 phan tich, viéc sir dung mdc nim 1994 lam can ctr mién nghia vu
dong gop chi mang tinh nién dai, chua phan anh ding thuc trang chat luong cong
trinh, dn dén bat binh dang gitra cac cha sé hitu. Theo d6, thay vi dua vao méc
thoi gian nay, tiéu chi phan loai nén dya trén két qua kiém dinh - mot can cir
khoa hoc, khéch quan va c6 gia tri phap 1y dé xac dinh nghia vu dong gop, nhu
Nghi dinh 98/2024/ND-CP di budc dau ghi nhan.

Ngoai ra, phap luat can quy dinh nghia vu tai chinh bat budc gin véi két
qua kiém dinh, gém: (i) nghia vu dong gép theo ty 18 dién tich thuc té cin ho sau
tai thiét; (i) co ché quan ly, giam sat minh bach do ban quan tri phdi hop co quan
quan Iy tai dia phuong thyc hién; va (iii) bién phap cudng ché ddi véi truong hop
khong thuc hién. Cach tiép can nay vira bao dam cong bang giira cac chii so hitu,
vira tao co sé phap ly vitng chac dé trién khai dy an.

Kinh nghiém qudc té cho thiy, nghia vu tai chinh bat budc gan véi co ché
cudng ché 1a yéu té quyét dinh tinh kha thi. Tai Han Qudc, Luat Quan ly nha ¢
nhiéu ho (Multi-Family Housing Management Act) quy dinh cha sé hitu phai
dong gdp vao quy sira chira dai han (long-term repair reserve), dé phuc vu bao tri
dinh ky va thay thé hang muc ding chung. Co ché thu phi ¢6 tinh cudng ché rd
rang, bao dam moi chu s& hiru déu phai thuc hién nghia vu theo ty I¢ dién tich.1
Tai Singapore, Luat Hoi ¢ong Thi tran (Town Councils Act) quy dinh khoan phi

1 Quéc hoi Han Qudc (2013), Multi-Family Housing Management Act s6 11690, ban hanh ngay
23/3/2013 (stra doi bai Luat so 19678 ngay 16/7/2023), Diéu 31.
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dich vu va bao tri (Service and Conservancy Charges - S&CC) mang tinh bit
budc, phat sinh hang thang va dugc thyuc thi bing cac bién phép hanh chinh.1!
Cac md hinh nay cho thay chi khi nghia vu tai chinh duoc thiét lap trén co so
khoa hoc va di kém co ché thuc thi minh bach, qua trinh cai tao, xay dung lai
chung cu méi bén viing va cdng bang. Viét Nam c6 thé van dung nguyén tic nay
dé hoan thién co ché bao dam nghia vu déng gop kinh phi ctia chi sé hiu.

Ba 13, c6 cac giai phap hd tro nham hai hoa loi ich gitta nha dau tu va cu
dan.

Hoat dong cai tao chung cu cii trén ca nudc, dac biét tai Ha Noi va thanh
phd H6 Chi Minh, dang vap phai nhiéu lyc can nhu quy dat han ché, chi phi dau
tu cao, xung dot loi ich va thiéu chinh sach hd tro. Trudc thuc trang nay, thanh
phd H6 Chi Minh da chi dong dé xuat mot s6 chinh sach théng qua to trinh Hoi
d6ng nhan dan Thanh phd, bao gom: (i) hd tro 50% kinh phi xay dung cong trinh
ha tang k§ thuat trong pham vi du an, véi muc t6i da 10 ti dong/dy an; (i) hd tro
50% kinh phi cudng ché di doi.'? Tuy nhién, so véi tong chi phi dau tu caa mot
du an I1on, thi con sé nay con khé khiém tén. Mac tran 10 ti dong, chi twong thich
v6i du &n quy mé nho; nhitng dyu an quy md vira hoic 16n, tong mac dau tu co
thé 1én dén hang tram ti dong. Theo d6, kho tao dong luc cho doanh nghiép, nhat
la khi thu tuc lua chon nha dau tu con phuc tap, kha nang thu hdi von thap. Vi
vy, bén canh chinh sach dang dé& xuét, can két hop trién khai cac chinh sach
khac nhu:

Trién khai géi vay vu dai cho ddi twong yéu thé. Goi vay ap dung cho ho
ngheéo, can nghéo, ngudi ¢6 nhu cau tai dinh cu nhung khong du kha niang thanh
toan mot lan. Pong thoi, goi vay phai co 13i suat thap, thoi han vay dai, hon hét
can don gian hoa thu tuc. Ngoai ra, can ting cudng co ché xac minh thyc trang
cu tra, diéu kién kinh té dé ngin ngra truc loi chinh sch;

Thiét lap co ché hop tac cong - tu d6i voi cac du an chinh trang d6 thi co
tinh chién lugc. Chang han, tai cac khu vuc trung tdm c6 hé sé st dung dat thap,
quy hoach chat chg, viéc cai tao chi bang ngudn luc tu nhan thuong khé kha thi,

1 Quéc hoi Singapore (1988), Town Councils Act 1988 (sira d6i bdi Dao lut sira déi s6 17 nam 2017),
biéu 39.

12 1.8 Tuyét (2025), TP HCM hé tro toi da 10 ty dong cho dw dn xdy lai chung ciw cii, truy cap tai
https://vnexpress.net/tp-hcm-ho-tro-toi-da-10-ty-dong-cho-du-an-xay-lai-chung-cu-cu-4918364.html, truy
cap ngay 24/9/2025.
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do chi phi giai phong mit bang va dau tu ha tang rat 16n. Trong bdi canh do, viéc
Nha nuée dau tu mot phan vao ha tang ki thuat, ha ting xa hoi (nhu giao thong,
cap thoat nudc, khu tai dinh cu,...) s& gitip gia ting hiéu qua thu hat dau tu va
gop phan can bang lgi ich gitta Nha nudc - nha dau tu - cu dén;

Uu d4i tai chinh bo sung cho cac dy &n cai tao, xay dung lai nha chung cu,
tuong tu nhu chinh sach hién dang ap dung véi cac linh vuc dac thu (nbéng
nghiép cong nghé cao, ning luong téi tao, nha & xa hoi) nhu: giam thué thu nhap
doanh nghiép ddi vai phan loi nhuan tir du an, mién hoic giam 18 phi trudc ba.
Viéc van dung cac cong cu tai chinh nay khong chi tao dong luc thuc chat dé khu
vuc tu nhan tham gia dau tu, ma con thac day tién trinh tai thiét do thi, han ché
gay ap luc Ién ngan sach.

Khi céac chinh sach hd trg nay duogc thi diém hiéu qua tai thanh phé Ho
Chi Minh, s& tao nén tang cho viéc hoan thién khung phap ly va nhan rong md
hinh tai cac dia phuwong khac. Qua dé thuc day qua trinh tai thiét do thi gan voi
phét trién kinh té - xa hoi theo hudng bén viing.

Bén 13, hoan thién quy dinh vé quan tri ddi véi nha chung cu khong co
Ban quan tri, quy bao tri

Pé khic phuc khoang trong phap 1y dbi véi nha chung cu khong c6 Ban
quan tri hoic quy bao tri, can bo sung co ché lap ké hoach sira chita dai han,
nham bao dam tinh lién tuc trong van hanh, bao tri céng trinh. Theo d6, Uy ban
nhan dan phudng, X4 - noi ¢6 nha chung cu, duoc trao tham quyeén chi dinh tam
thoi mot to chac co chuyén mén thuc hién khao sat, danh gia va 1ap ké hoach sta
chira. Nguon kinh phi cho hoat dong nay cé thé tam @ng tir ngan sach dia
phuong, nhung phai duoc hoan tra théng qua khoan dong gop bét budc tir cac
cha sé hitu. Viéc bd sung quy dinh nay vira khac phuc khoang tréng phap ly
trong cac nha chung cu khong co thiét ché quan tri ndi bo, vira phu hop véi
nguyén tic phan quyén theo Luat To chic chinh quyén dia phuong nam 2025.
Qua dé, gop phan nang cao vai trd cia chinh quyén co so trong quan ly nha & va
trat tu do thi.

Kinh nghiém tir Han Quéc cho thay, phap luat nude nay quy dinh bat budc
lap ké hoach stra chita dai han cho chung cu (long-term repair plan), trong do
xac dinh danh muc céc hang muc can stra chita dinh ky, phwong thtc thuc hién
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va chi phi du toan phan ky. Ké hoach dugc cap nhat dinh ky 05 nim mét lan va
1a can cur tryc tiép dé xac dinh mirc déng goép vao quy stra chira dai han.’® Mot
nghién ctu cling chi ra rang, co ché ndy gidp toi wu hoéa hiéu qua sir dung ngan
sach bao tri, han ché rui ro tai chinh va hd tro xac dinh thoi diém cai tao nha
chung cu mot cach khach quan.'* Viéc tiép thu va noi luat héa mé hinh nay &
Viét Nam, khéng chi giup hoan thién quy ché quan ly nha chung cu, ma con 1a
diéu kién dé bao dam quan tri bén viing.

Nam 13, chuan hoéa va phan dinh rd noi ham phap Iy cua thuat ngir “tai
dinh cu” trong hé théng phép luat dat dai va nha 6.

Luat Nha ¢ nam 2023 sir dung thuat ngit “tai dinh cu” trong béi canh cai
tao, xay dung lai nha chung cu nhung khong phan biét ré véi cach dung cung
thuat ngir trong Luat DAt dai ndm 2024. Trong khi d6, “tai dinh cu” theo Luat Dt
dai duoc hiéu 12 mot noi dung cua co ché boi thuong, hd trg khi Nha nudc thu
hoi dat. Viéc khong rach roi gitra hai khai niém dé dan dén chong lan chirc nang,
lam giam tinh minh bach cua hé thdng phép luat va giy kho khan trong t6 chirc
thuc hién.

Xét vé thoi diém, kién nghi stra d6i noi dung Luat Nha ¢ nim 2023 1a
khong kha thi, bai Luat ndy moi trong giai doan dau thuc thi. Vi vay, dé han ché
mau thuan trong ap dung phap luat, ndi dung nay can dugc hudéng dan chi tiét tai
van ban duéi luat. Cu thé, ddi véi truong hop khdng gin véi thu hdi dat, phuong
an tai dinh cu s& duoc diéu chinh theo Luat Nha &, Bo luat Dan su va nghi quyét
tap the, khdng &p dung cac quy dinh vé boi thuang, hd trg trong Luat Pat dai.

Sau 13, ting cuong truyén thong rai ro va pho bién phép luat cho cong
dong.

Trudc tinh trang gia tang sy ¢ an toan tai nhiéu nha chung cu cil, truyén
thong rui ro va pho bién phap luat cho cu dan 1a yéu cau cap thiét trong cai tao,
xay dung lai nha chung cu. Chinh quyén dia phuong can phdi hop véi luc luong
phong chay chita chay, don vi kiém dinh va dai dién cu dan dé truyén thong rai
ro theo khu vue, cin cir vao két qua kiém dinh va mic d6 xudng cap. Noi dung

13 Qudc hoi Pai Han Dan Qudc (2013), Multi-Family Housing Management Act s 11690, ban hanh ngay
23/3/2013 (stra d6i bai Luat s6 19678 ngay 16/7/2023), Biéu 29 va Biéu 30.

14 Jun Sang Kim, Young Suk Kim (2023), Development of a Long-Term Repair Allowance Estimation
Model for Apartments Based on Multiple Regression Analysis in Korea, MDPI, truy cép tai
https://www.mdpi.com/2071-1050/15/5/4357, truy cap ngay 15/06/2025.
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truyén théng phai di vao thuc chat: mé ta tryc quan mic do nguy hiém; t6 chirc
dién tap tinh huéng khan cap; phd bién hau qua phap ly néu tiép tuc cu tra trong
codng trinh khong an toan; thdng tin vé quyén va nghia vu cua chu sé hiru khi
tham gia du &n cai tao. V& 1au dai, truyén thong can duge dinh vi nhu mot thiét
ché quan trj rai ro va la nén tang hinh thanh van héa phap 1y phong ngira trong
nha chung cu.
5. Két luan

Cai tao, xay dung lai nha chung cu 1a yéu cau tat yéu trong bi canh d6 thi
héa nhanh va céc cdng trinh xubng cap ngdy cang gia tang. Tuy nhién, ché do so
hitu dan xen giita phan riéng va phan chung trong mé hinh nha chung cu doi hoi
cach tiép can phap ly than trong, hai hoa gitta quyén so hitu ca nhan va trach
nhiém cong ddng. Viéc nhan dién ding ciu trdc sé hitu, cling voi co ché phan bod
nghia vu tai chinh céng bang, hop Iy s& gop phan thu hep khoang cach gita chinh
sach phép luat va thuc tién trién khai, thuc day phat trién do thi bén viing.
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