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NGUYEN TAC XAC PINH HIEU LUC CUA
VAN BAN QUY PHAM PHAP LUAT TRONG AP DUNG PHAP LUAT
NHIN TU VU AN “GA LOI TRANG”

TOm tat:

Bai viét nhim 1am rd nguyén tic
thoi hiéu cua van ban quy pham phép
luat va sai sOt trong viéc ap dung
nguyén tac nay cia Toa so tham. Vu an
"Ga 16i trang" cho thdy su xung dot
gitra viéc ap dung phap luat “cing
nhic” theo thoi diém hanh vi pham toi,
bo qua cac nguyén tic “hiéu luc tre vé
trudc” va nguyén tic ap dung “co 1oi
cho ddi twong”. Mit khac, trong vu
viéc, con xuat hién xung dot vé gia tri
phap ly cua van ban quy pham phap
luat, ma cu thé 12 gitta thong tu va nghi
dinh.

Ttr quan diém cho rang viéc nhan
dién trong ap dung phéap luat, Toa an
so thim da ap dung quy dinh cii, c6
hiéu luc vao thoi diém khai té vu &n,
khi ga 16i tring thuoc nhom IB, dé
tuyén 4n 6 nim ti. Piéu nay di bo qua
mot van ban phap luat méi (Thong tu
27/2025/TT-BNNMT) c0 hiéu luc vao
thoi diém dwa vu 4n ra xét xu, xép ga
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Abstract:

The article's purpose is to clarify
the principle of the effect of legal
normative documents from the errors of
the first-instance court in applying this
principle in the study case.

The "Silver Pheasant" case shows
a conflict between the rigid application
of the law at the time of the offense and
the principles of "retrospective effect"
the
subject.” Furthermore, the case also
highlighted a conflict in the legal
validity

and "favorable application to

of normative documents
between a circular and a decree.

In its application of the law, the
article identifies that the first-instance
court applied the ex- regulation, which
was in effect at the time the case was
initiated, when the silver pheasant was
in Group IB, to sentence the defendant
to 6 years in prison. This ignored a new
legal normative document (Circular

27/2025/TT-BNNMT) that took effect
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16i tring vao nhém 1IB, véi khung
hinh phat nhe hon.

Dé tiép can muc tiéu, bai viét sir
dung phuong phap nghién ciru truong
hop. Theo do, tac gia phan tich chi tiét
vu an "Ga 16i trang" nhu mot truong
hop dién hinh dé lam sang t6 cac van
dé 1y luan va thuc tién vé hiéu luc cua
van ban quy pham phap luat trong hoat
dong ap dung phap luat. Ngoai ra, bai
b&do con sir dung phuong phap phan
tich luat dé so sanh va d6i chiéu cac
van ban phap luat cti va méi co lién
quan dén vu én.

Tor khoa:

Thoi hiéu ap dung phéap luat, hiéu
luc tro vé trude, nguyén tic co loi, vu

“Galoi trang”.

at the time of the trial, which
reclassified the silver pheasant into
Group 1B, with a lighter penalty.

To achieve its objective, the article
the study

Accordingly, the author analyzes the

uses case method.
"Silver Pheasant" case as a typical case
to clarify theoretical and practical issues
regarding the effect of legal normative
documents in  legal application
activities. In addition, the article also
uses the legal analysis method to
compare and contrast the old and new
legal documents related to the case.

Keywords:

Effect of application,

retrospective effect, principle of being

law

favorable, “Silver Pheasant” case.

Tom tit ndi dung vu viéc:

Nam 2022, anh Thdi Khéc Thanh qua théng tin trén mang xd héi, biét ga

16i trang (la dong vt nguy cdp, quy hiém can dwoc bdo ton, khéng dwoc nudi,
nhét, mua bdn), c6 gid tri cao nén ndy sinh y dinh mua ga 16i vé dé nhdn giong.
Nam 2024, anh Thanh mua 1 con ga 16i trong véi gid 4,5 triéu dong tir mot nguoi
khéng quan biét & Can Tho. Sau dé, anh Thanh d@éi 01 con chim ciia minh ldy 02
con ga 16i mdi v6i mét ngwoi ciing qué & Nghé An, nham muc dich nudi véi cd
thé ga 16i trong dé nhdin giong. Sudt trong qud trinh nuéi, Thdi Khdc Thanh
khéng dang ky véi co quan chirc ndang. Mot thoi gian sau, cdc cd thé ga mdi dé
tring va dp né duwoe 10 ga 16i con.

Thang 3/2025, qua tai khoan Facebook ca nhan, anh Thanh dang ban ga

I6i con. Mét nguwoi khéng quen biét da thong nhdt mua véi gid 5 tram ngan

dong/con. Do ga con nho, non nén nguoi mua thué anh Thanh nuoi thém voi tién
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cong 1 triéu dong. Khi dd nhdn coc 2 triéu dong, anh thanh cho 10 cd thé ga 16i
con vao 2 thiing gidy, thué xe 6 t6 van chuyén téi dia diém thod thudn cho nguwoi
mua.

Vao khodang 7h ngdy 2/4/2025, khi tai xé cho ga dé di giao, dén dwong
DHO7 thuoc dia phan xda Song An (huyén Vii Thu, tinh Thai Binh cii, nay thugc
tinh Hung Yén) thi bi cong an phat hién, bt gii.

1. Pit van dé

Vu 4n “Ga 16i tring” lién quan dén anh Thai Khic Thanh di gay ra nhiéu
tranh cdi trong du luan va gigi chuyén gia phap ly sau khi Toa &n Khu vuc 5, tinh
Hung Yén tuyén an 6 nam ti doi véi hinh phat chinh va phat b6 sung 30 triéu
dong dbi véi bi cao Thai Khac Thanh toi: “Vi pham quy dinh vé bao vé dong vat
nguy cap, quy, hiém” theo diém b, khoan 2, Diéu 244 B6 luat Hinh su.

Vin d& gay tranh luan phap Iy nam & viéc: 1) Toa an da ap dung phap luat
nhu thé ndo khi cd sy thay doi vé chinh sach va vian ban quy pham phap luat, dic
biét 1a lién quan dén viéc xac dinh hiéu lyc theo thoi gian cia van ban quy pham
phép luat duoc &p dung lam céan ctr phép ly cho viéc 4p dung phép luat. 2) Toa so
tham da van dung nguyén tic “hiéu luc tro vé trudc” va nguyén tic “co loi cho
d6i twong” trong xu ly hinh sy nhu thé nao. Cuy thé can ctr phap 1y ma Toa so
tham xac dinh thoi hiéu dé ap dung tuyén phat vai bi cado Thai Khac Thanh dya
trén cac quy dinh sau:

Thir nhat, Nghi dinh s6 06/2019/ND-CP ngay 22 thang 1 nim 2019 cua
Chinh phu (Nghi dinh 06/2019/ND-CP) va Nghi dinh s§ 84/2021/ND-CP ngay
22 thang 9 nam 2021 (Nghi dinh 84/2021/ND-CP) vé stra doi, bd sung mot sb
didu ciia Nghi dinh 06/2019/ND-CP vé quan 1y thuc vat rimg, dong vat ring
nguy cap, quy, hiém va thuc thi Céng udc vé budn ban qudc té cac loai dong vat,
thue vat hoang di nguy cip (CITES). Theo cac Nghi dinh nay, Ga 16i tring
(Lophura nycthemera) duoc xép vao Danh muc thuc vat rimg, dong vat rimg
nguy cap, quy, hiém Nhom IBZ,

1 Pic diém cua d{)ng vat thuc nhom IB: 1) Gdm nhirng loai dong vét rung dang bi de doa tuyét chung,
c6 gia tri dac bi@t ve khoa hoc, moi truong hodc kinh t&; 2) Viéc khai thac, st dung vi muc dich thuong
mai bi nghiém cam dudi moi hinh thire, trir mot so truong hop dac biét do Chinh phu quy dinh.
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Thi hai, viéc Ga 16i tring dugc xép vao nhom IB di 1a co so phap 1y dé
co quan chtrc ning khai to va Toa an cdp so thim tuyén phat bi cao Thai Khic
Thanh véi t6i danh “Vi pham quy dinh vé bao vé dong vét nguy cip, quy, hiém”
theo Diéu 244 Bo luat Hinh sy. Diéu 244 Bo Luat Hinh sy ndm 2015 (stra ddi, bd
sung ndm 2017, 2025) (BLHS nam 2015), quy dinh vé tdi “Vi pham quy dinh vé
bao vé dong vat nguy cap, quy, hiém”.

Dua trén nhitng quy dinh nay, Toa an da 4p dung khung hinh phat vé1
murc phat t 6 ndm, va ap dung hinh phat bd sung 14 30 triéu dong ddi v6i hanh vi
ctia Thai Khac Thanh, véi 1ap luan rang hanh vi pham toi xay ra khi cac quy dinh
nay dang cé hiéu luc.

Ngay 13/8/2025, tai Quyét dinh khang nghi phuc tham s6 09/QD-VKS,
Vién truong Vién kiém sat nhan dan tinh Hung Yén da khang nghi toan bo ban
an So tham sb 35/2025/HSST ngay 8/8/2025 cta Toa an nhan dan khu vyc 5 -
Hung Yén va cac quy dinh cta phap luat. Vién kiém sat tinh Hung Yén nhén
dinh: Nghién ciru toan bd hd so vu an cho thay cap so tham chua ap dung Thong
tu s6 27/2025/TT-BNNMT ngay 24/6/2025 (TT27/2025/BNNMT), cia Bo
Nong nghiép va Méi truong quy dinh vé quan 1y loai nguy cip, quy, hiém; nudi
dong vat rimg thong thudng va thuc thi Cong wdc vé budn ban qudc té cac loai
dong vat, thuc vat hoang di nguy cép (c6 hiéu luc tir ngdy 1/7/2025)2. Thong tu
27 da diéu chinh phan loai Ga 16i tring (Lophura nycthemera) tir nhém IB xubng
nhom 11B3. Diéu nay 1am thay d6i tinh chat, mic do nguy hiém cho xa hoi do
hanh vi Thai Khic Thanh d3 thuc hién, vi nhém IB 1a nhém dong vat rung dang
bi de doa tuyét chung, cAm khai thac va st dung vi muc dich thuwong mai. Trong khi
d6, nhom IIB chi bi han ché khai thac va str dung, nhung van cho phép nudi va buon
ban hop phap néu tuan thu cac quy dinh quan 1y. Sy thay d6i nay da lam thay doi
hoan toan co s& phap 1y dé xét xir vu 4n theo Piéu 244, BLHS nam 2015, bai diéu
luat nay chi 4p dung cho loai thuoc Nhom IB hodc CITES, Phu luc 1.

2. Ky thuat xac dinh thoi hiéu cia van ban quy pham phép luat trong ap
dung phép luat do6i véi vu viéc

2/ Nam (2025), “Vu dn “Ga 16i trang”: Bi cdo Thai Khdc Thanh dwoc tré vé nha, cam di khéi noi cw
trd, truy cép tai https://vov.vn/phap-luat/vu-an-ga-loi-trang-bi-cao-thai-khac-thanh-duoc-tro-ve-nha-cam-
di-khoi-noi-tru-post1222237.vov, truy cap ngay 14/8/2025

3 Xem phu luc 1, Danh muc lodi nguy cdp quy, hiém Ban hanh kém theo Théong tw 27/2025/TT-BNNMT
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Trong khoa hoc phép ly, hiéu luc theo thoi gian ctia van ban quy pham
phap luat (VBQPPL) dugc hiéu 1a thoi gian vin ban bat diu phat sinh su tic
dong cho dén thoi diém van ban cham dut sy tac dong. Can cu dé xac dinh van
ban phat sinh hiéu lyc theo Diéu 53, Luat ban hanh VBQPPL nam 2025 1a: 1) bat
dau tir thoi diém duoc quy dinh trong van ban; 2) bat dau tir thoi diém vin ban
dugc ky, cong bd*. 2) Thoi diém chidm dut sy tac dong cia VBQPPL khi ¢ cac
can cu: 1) Van ban duong nhién hét hiéu luc; i1) khi bi van ban khac thay thé
(toan bd hodc mot phan); iii) khi bi co quan c6 tham quyén ra quyét dinh bai bo
hodc huy bo®. Pay 1a nguyén tic xac dinh thoi diém mot VBQPPL c6 hiéu lyc.
Theo d6 van ban &p dung phai la van ban dang c6 hi¢u luc vao thoi diém su kién
phap ly phét sinh. Day 1 nguyén tic cdt 18i trong xac dinh hiéu luc theo thoi
gian cua VBQPPL, tuy nhién, trong hoat dong nay c6 nhitng ngoai 1¢ quan trong
ap dung phép luat néi chung va dac biét 1a trong hoat dong truy ctru trdch nhiém
phap 1y, cu thé:

Thi nhét, ¢ thé 4p dung hiéu luc trd vé trude dbi véi VBQPPL (hiéu luc
hdi t6): Theo d6 mdt vin ban phap luat co thé co hiéu luc trd vé trude. Nguyén
tac nay thudng dugc ap dung trong nhing truong hop dic biét va co loi cho dbi
tugng bi diéu chinh. Khoan 2, Piéu 58, Luat Ban hanh VBQPPL nim 2025 di
quy dinh ro: “Trudong hop van ban quy pham phép luat c6 quy dinh hi¢u luc tro
vé trude thi ap dung theo quy dinh d6”.

Thit hai, nguyén tic c6 lgi cho ngudi vi pham phép luat: Dy 13 mot ngoai
1& quan trong trong 4p dung phap luat. Nguyén tic nay quy dinh ring néu mot vin
ban phap luat méi dugc ban hanh va c6 hi¢éu luc sau thoi diém hanh vi vi pham
phap lut nhung lai c6 ché tai nhe hon, thi vin ban méi d6 s& dugc ap dung dé co
loi cho ngudi vi pham. Nguyén tic ndy cho phép VBQPPL c6 hiéu lyc trg vé
trude néu viée ap dung d6 c6 loi hon cho d6i twong bi diéu chinh.

Thi ba, nguyén tic vu tién ap dung van ban mai: Khi c6 nhiéu VBQPPL
cung diéu chinh mot van d&, nguyén tic nay quy dinh vin ban dwgc ban hanh sau
s& duoc wu tién 4p dung. Nguyén tic nay dam bao ring cac quy dinh phép luat
luén dugc cap nhat va phi hop vai thuc tién x& hoi. Nguyén tic nay gidp giai

4 Piéu 53, Lut Ban hanh vin ban quy pham phap luat nim 2025
® Dieu 57, Lu4t Ban hanh van ban quy pham phap lut ndm 2025
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quyét cac mau thuan gitra cac van ban phép luat va dam bao rang hé théng phap
luat ludn tién bo va nhat quén.

Vi truong hop nay, viéc xuit hisn TT 27/2025/BNNMT da “kich hoat”
cac nguyén tic ngoai 1& trong ap dung phap luat dya trén viéc 4p dung nguyén tic
hiéu luc tro vé trude va nguyén tic cé loi cho d6i twong. Trong truy ciru trach
nhiém phép ly, day 1a mot trong nhitng nguyén tic cdt 16i, dic biét trong phap
luat hinh sy, thé hién tinh nhan dao va cong bang®. Nguyén tic nay da duoc xac
dinh rd trong noi dung cua Biéu 7, BLHS nam 2015 rang, néu mot van ban phap
luat méi ¢6 hiéu lyc sau thoi diém hanh vi pham t6i, nhung lai quy dinh mot hinh
phat nhe hon, x6a bo toi danh hoiac quy dinh mét diéu khoan cd loi hon cho
nguoi pham toi, thi van ban mai do6 sé dugc ap dung.

3. Viin ban phap luit méi lam thay doi ciin cit phap 1y cho phan quyét ciia Toa

Mau chdt ciia vu Viée trong truong hop nay 1a: 1) Thoi diém khoi t6 vy an,
khoi t6 bi can, VBQPPL mang tinh chat phap Iy quyét dinh 1a Nghi dinh s6
06/2019/ND-CP va Nghi dinh 84/2021/ND-CP vé sira doi, bd sung mot sé diéu
cua Nghi dinh sé 06/2019/ NB-CP. Tai hai van ban nay déu xép ga 16i tring vao
nhom IB, theo dé viéc truy té bi cdo Thai Khiac Thanh theo Diéu 244, BLHS nim
2015, 2017 Ia hoan toan dung phap luat. 2) Thoi diém dua vu an ra xét xir theo
Thong tu s6 27/2025/BNNMT ban hanh ngay 24 thang 6 nam 2025 ctia Bo Nong
nghiép va Mai truong (BNNMT) xép Ga 16i tring vao nhom IIB, theo d6 tinh
chat phap Iy cua hanh vi ma Thai Khac Thanh thyc hién c6 su thay d6i, khong
thé ap dung Diéu 224, BLHS dé truy ctu trach nhiém hinh su ddi véi Bi cdo Thai
Khic Thanh. Sy thay d6i nay dong vai trd then chdt trong viéc xem xét lai vu &n
"Ga 16i trang" o tinh Hung Yén.

8 C4c quy pham phép luat c6 thé ap dung va khi ap dung s& lam thay d6i tinh chit vu viéc gom: 1) Diéu
58, Luat ban hanh van ban quy pham phap luat ndm 2025: “1. Van ban quy pham phdp lugt dwoc ap dung
tir thoi diém bdt dau c6 hiéu luc. 2. Van ban quy pham phdp ludt dwoc dp dung doi véi hanh vi, sw kién
xay ra tai thoi dzem ma van ban do dang co hiéu lyc. Truong hop van ban quy phgm phdp ludt co quy
dinh hiéu lyc tré vé trude thi ap dung theo quy dinh do. 3. Truong hop cdc van ban quy pham phap ludt
¢6 quy dinh khdc nhau vé cing mét van dé thi dp dung van ban c6 hiéu luc phdp 1y cao hon. 4. Truong
hop cdc van ban quy pham phdp ludt do ciing mét co quan ban hanh ¢é quy dinh khdc nhau vé cing mot
vin dé thi ap dung quy dinh ciia van ban quy pham phdp lugt ban hanh sau”; 2) Diéu 7, Bo luat Hinh sy
2015, 2017,2025: “Van ban quy pham phdp ludt méi dwoc dp dung doi voi nhitng hanh vi xay ra trudée
khi vin ban d6 c6 hiéu luc... néu van ban dé quy dinh hinh phat nhe hon", TG.
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Vén d& phat sinh & day 1a thong tu xét vé gié tri phap 1y theo quy dinh cua
Luat Ban hanh VBQPPL nidm 2025 14 thap hon so véi nghi dinh. Vay viéc ap
dung Thong tu 27/2025/BNNMT c06 bao dam tinh hop phap?

Tim cau tra 1oi cho nhitng cau hoi trén, can quay tré lai vai cac nguyén tac
xé4c dinh thoi diém co hiéu luc cua van ban quy pham phap luat, theo d6 viéc xac
dinh VBQPPL nao duoc ap dung can tuan thu cac nguyén tac sau:

Nguyén tac thoi hiéu: Thoi hiéu ap dung phép luat quy dinh mot van ban
phap luat chi c6 hi¢u lyc trong mot khoang thoi gian nhét dinh, va khong thé ap
dung cho cac hanh vi xay ra trude khi n6 ¢6 hi¢u lyc. Nhu vay, viéc ap dung
Nghi dinh 06/2019/ND-CP va Nghi dinh 84/2021/ND-CP d¢ xac dinh tinh chat
phap 1y cta hanh vi, 1am co sé dé truy ctru bi can Thai Khac Thanh theo Diéu
244, BLHS nam 2015 1a hoan toan phu hop.

Nguyén tic ¢6 lgi cho ngudi pham toi: Thoi diém dua vu 4n ra xét xu,
Thong tu 27/2025/BNNMT c6 hiéu luc phap luat va dd chuyén ga 16i trang tir
nhém IB sang nhom IIB. Theo Piéu 7, BLHS nim 2015 quy dinh: “Piéu lut x6a
bo mdt t01 pham, mot hinh phat, mot tinh tiét tdng nang, quy dinh mgt hinh phat
nhe hon, mét tinh tiét gidm nhe ma&i1 hodc mé rong pham vi &p dung an treo, mién
trach nhiém hinh sy, loai trir trach nhiém hinh sy, mién hinh phat, giam hinh
phat, tha tu trudc thoi han co diéu kién, x6a 4n tich va quy dinh khac ¢6 loi cho
ngudi pham toi, thi duoc ap dung d6i voi hanh vi pham t6i da thue hién trude khi
diéu luat d6 c6 hiéu luc thi hanh”. Theo nguyén tic nay, néu mot van ban phap
luat méi co hiéu luc sau thoi diém pham t01 nhung lai quy dinh hinh phat nhe
hon hoac x6a bo tdi danh, thi van ban moéi d6 s€ duoc ap dung, vi vay viéc ap
dung Thong tu 27/2025/BNNMT 1a c6 céan ctr phap ly.

Nguyén tic ap dung vin ban co gia tri phap 1y cao hon: Theo khoan 3,
Diéu 58, Luat Ban hanh VBQPPL nim 2025 quy dinh: “Trudng hop cac van ban
quy pham phap luat c6 quy dinh khac nhau vé cung mot vin dé thi ap dung van
ban c6 hiéu luc phép 1y cao hon”.

Van d& dat ra 1 theo Luat Ban hanh VBQPPL nidm 2025, thong tu gia tri
phap 1y thap hon nghi dinh, do d6 Thong tu 27/2025/BNNMT c6 lam chim dut
hiéu lyc cua Nghi dinh 06/2019/ND-CP va Nghi dinh 84/2021/ND-CP duoc
khong. Diéu nay lam nay sinh xung dot phap luat 1a ap dung Nghi dinh
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06/2019/ND- CP va Nghi dinh 84/2021/ND-CP la ding hay sai khi xét xtr vi nghi
dinh c6 gia tri phap 1y cao hon so véi thong tu. Dé tim cau tra 16i, hdy xem quy
dinh tai khoan 5, Piéu 5, Luat Ban hanh VBQPPL: “Bao dam viéc thuc hién chu
trwong phan quyén, phan cap; giai quyét vin dé bat cap, phat sinh tir thuc tién;
van dé méi, xu huéng méi; yéu cau quan 1y nha nude va khuyén khich sang tao,
khoi thong moi ngudn luc, thic day phat trién kinh té - xa hoi”. Ngoai ra, khdng
thé bé qua bdi canh hién nay trong hoat dong ctia bd may nha nudc trong giai
doan sip xép. Theo d6 Nghi dinh 136/2025/ND — CP, ban hanh ngay 12 thang 6
nam 2025, quy dinh vé phan quyén, phan cip trong linh vuc néng nghiép va moi
truong cho BNNMT quy dinh vé thim quyén cia BNNMT trong linh vuc 1am
nghiép va kiém 1am la: “Quy dinh Danh muc va ché do quan ly, bao v¢ thuc vat
ring, dong vat rimg nguy cap, quy, hiém; trinh ty, tha tuc khai thac cac loai thuc
vat rimg, dong vat rimg nguy cap, quy, hiém va céac loai thuc vat rimg hoang da,
dong vat ring hoang di thudc Phu luc ctia Cong ude vé budn ban qudc té cac loai
dong vat, thyc vat hoang da nguy cap quy dinh tai khoan 2 Diéu 38 Luat Lam
nghiép” (khoan 1, Diéu 20).

Nhu vay, viéc ap dung Thong tu 27/2025/BNNMT la hoan toan bao dam
tinh hop phap. Viéc khong ap dung Thong tu 27/2025/BNNMT di dan dén viée
xét xir bi cdo Thai Khac Thanh véi toi danh quy dinh tai Diéu 244 cua BLHS
niam 2015 di khong bao dam nguyén tic thoi hiéu cia VBQPPL.

4. Binh luén sai s6t ciia Toa so' thAm trong viéc xac dinh thoi hiéu cia vin
ban quy pham phap luat

Toa 4n so tham d3 tuyén 4n 6 nam tu dya trén quy dinh ciia Nghi dinh
06/2029/ND-CP va Nghi dinh 84/2021/ND-CP khi Ga 161 tréng thuoc nhom 1B
va bi cAm khai thac, sir dung vi muc dich thuong mai. Thong tu 27/2025/TT-
BNNMT c¢6 hiéu luc tir ngay 01/7/2025, diéu chinh phéan loai Ga 16i tring xudng
nhom IIB. Mic di Thong tu 27/2025/TT-BNNMT do BNNMT ban hanh vé hinh
thire gia tri phap 1y thdp hon so véi nghi dinh ctia Chinh phu. Tuy nhién trong
truong hop nay, cin ctr vao Nghi dinh sé 136/2025/ND-CP ngay 12 thang 6 nim
2025 ( Nghi dinh 136/2025/ND-CP) cta Chinh phu vé phan quyén, phan cip
trong linh vuc nong nghiép va méi truong, tai khoan 1, Diéu 20 cho thiy

BNNMT c6 quyén ban hanh Danh muc loai ddi v6i dong vat rimg nguy cap, quy,
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hiém va cac loai dong vat ring hoang di. Chinh vi vay, trén phuong dién hiéu
luc ctia van ban, trong trudng hop nay, Danh muc loai do Thong tu 27/2025/TT-
BNNMT hoan toan thay thé cho Danh muc loai dugc Nghi dinh 06/2019/ND-CP
va Nghi dinh 84/ 2021/ND-CP. Do d6, theo quan diém cia tac gia, ap dung
Thong tu 27/2025/TT-BNNMT vé Danh muyc loai dé xem xét tinh chat phap 1y
ddi v6i hanh vi ctia Thai Khac Thanh 1a c6 cin ¢t vi khi “kich hoat” Diéu 7,
BLHS nam 2015 d¢ ap dung Thong tu 27/2025/TT-BNNMT véi hanh vi cia
Thai Khic Thanh, viéc truy ctru theo Piéu 244, BLHS nam 2015 khong con phu
hop, diéu luat ap dung cho truong hop nay sé 1a khoan 1, Diéu 234, BLHS nim
2015 vé “Toi vi pham quy dinh vé bao vé dong vat hoang da”, do Ga 16i tring da
chuyén tr Danh muc IB sang Danh muc IL.B. Cu thé, Piéu 234, khoan 1 quy
dinh: “Nguoi nao thuc hi€én mot trong cac hanh vi sau day, néu khong thudc
truong hop quy dinh tai Diéu 242 va Diéu 244 cua B luat nay, thi bi phat tién tur
50.000.000 dong dén 300.000.000 dong, phat cai tao khong giam giir dén 03 nam
hodc phat tu tir 06 thang dén 03 nam: a) San bét, giét, nudi, nhdt, tang trir, van
chuyén, budn ban trai phép dong vat thudc Danh myc thyc vét rirng, dong vat
rimg nguy cap, quy, hiém Nhom IIB hoic Phy lyc IT Cong uéce vé budn ban qubc
té cac loai dong vat, thyc vat hoang da nguy cap tri gia tir 150.000.000 dong dén
dué6i 500.000.000 dong hodc dong vat hoang da khac trj gia tir 300.000.000 dong
dén dudi 700.000.000 dong hodc thu lgi bat chinh tir 50.000.000 dong dén dudi
200.000.000 dong™’. Song, xét tri gia clia tang vat trong vu an 1a 13 c4 thé ga 16
va s6 loi thu duoc chua dap ung dau hiéu dinh toi nén vu viéc kho c6 thé truy
ctru trach nhiém hinh sy. Vi thé, thay vao do, voi tri gia tang vat va loi nhuan thu
dugc co quan chitc ning s& can nhac bién phap trach nhiém phép 1y khéc thay thé
bién phap truy ctru trach nhiém hinh sy. Néu ap dung theo quy dinh ctia Thong tu
27/2025/BNNMT s& 1am cho tinh chat hanh vi cua bi céo vao thoi diém dua vu
an ra xét xtr di thay doi theo hudng co loi cho bi cao. Do d6, Hoi dong xét xur
can ap dung Piéu 7, BLHS nim 2015 dé ap dung nguyén tic c6 loi cho ddi twong
ap dung.

7 Xem Diéu 234, BLHS niam 2015, 2017.
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Theo tac gia, viéc 4p dung phap luat cua Toa &n cip so thim chua ddi chiéu
Vé6i cac nguyén tic phap 1y duoc xac dinh tai cac didu luat néu trén vé xac dinh
hiéu luc cta van ban quy pham phép luat, cu thé nhu sau:

Thi nhat, sai s6t trong viéc van dung Diéu 55 Luat Ban hanh VBQPPL nim
2025: Piéu 55 cho phép VBQPPL c6 hiéu luc trg vé trude néu co loi cho dbi
tuong &p dung. Trong truong hgp nay, Thong tu 27/2025/TT-BNNMT hoan toan
can dugc xem xét ap dung hdi td dé chuyén d6i toi danh cho bi cao Thai Khic
Thanh.

Thi hai, 4p dung cang nhic Piéu 57 Luat Ban hanh VBQPPL nim 2025:
Mic du Piéu 57 quy dinh thoi diém c6 hiéu luc cua vin ban phap luat, nhung
Toa an di chi dya vao diéu nay dé 4p dung luat cii ma khong két hop véi cac
nguyén tic khéc.

Tha ba, tac dong cua khoan 2, khoan 5 caa Biéu 5; khoan 2 cua Diéu 58, Luat
Ban hanh VBQPPL nam 2025 va khoan 1, Biéu 20, Nghi dinh 136/2025/ND-CP:
Mic du cac diéu nay lién quan dén viéc ngung hiéu lyc cua vin ban, nhung
chung ciing phan anh mot nguyén tac chung la cac VBQPPL c6 thé thay doi va
can dwgc cap nhat.

Thi tu, chua van dyng trong 4p dung Piéu 7, BLHS nim 2015: trén co sO
nguyén tic cot 16i cua trong ap dung trach nhiém hinh su, theo quy dinh quy
dinh phai &p dung van ban cé lgi cho ngudi pham toi. DU hanh vi cua bi cao Thai
Khic Thanh xay ra khi Ga L6i trang thuoc nhém IB, nhung tai thoi diém xét xu
va sau d6, Thong tu 27/2025/TT-BNNMT di diéu chinh Ga L6i tring xuéng
nhom 1B (nhom c6 khung hinh phat nhe hon). Toa an da khong van dung
nguyeén tic nay dé xem xét lai t6i danh can ap dung.

Thi nam, viéc ap dung phéap luat chua tiép can mot cach tong thé, ¢ hé thong
dé nhan dién va xtr Iy xung d6t vé hiéu luc phap 1y dé (I) Nhan dién xung dot
phap luat: Can nhan thay xung dot giira cac van ban c6 gia tri phap Iy khac nhau.
Trong vy an nay, do la xung dot gitta Nghi dinh 06/2019/ND-CP, Nghi dinh
84/2021/ND-CP va Thong tu 27/2025/TT-BNNMT; (11) Giai quyét xung dot dira
trén nguyén tic: Trong ap dung phap luat, khi c6 xung dot phap luat phai giai
quyét xung dot nay bang cach van dung cac nguyén tic phap 1y cot 156i. Trong

truong hop nay, nguyén tac co lgi cho bi cdo va nguyén tac van ban chuyén
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nganh c6 hiéu luc can duoc ap dung: (111) Két ndi cac quy dinh cua phap luat
theo hé thong, bao dam tinh logic: Khéng chi 4p dung ting diéu luit riéng 1é,
trong ap dung phap luat phai két ndi cac quy dinh phép lut. Vi du trong tinh
huéng nay phai két néi Nghi dinh 136/2025/ND-CP (vé phan quyén) véi Thong
tu 27/2025/TT-BNNMT (vé phan loai loai) dé chimg minh tinh hop phap cua
Thong tu.

4. Két luan va mét sé kién nghi

Phéan quyét ctiia Toa an so tham trong vu an “Ga 16i tring” xuat phat tir viéc
x4c dinh hiéu lyc theo thoi gian cua van ban quy pham phép luat. Nguyén tic co
ban va quan trong trong ap dung phéap luat trong truy ctru trach nhiém phap ly
dac biét la truy ctru trdch nhiém hinh su 1a “cé lgi cho nguoi vi pham”. Tur vu
“Ga 16i trang” da phan tich trong bai viét, tac gia dua ra mot s6 kién nghi sau:

Thir nhat, viéc ap dung phap luat cAn nhin tong thé va dénh gia phap luat dya
trén co s& phan tich hé thong.

Thtr hai, ddm béo tinh sang tao trong hoat dong ap dung phap ludt. Mot trong
nhimg dic diém cta hoat dong ap dung phap luat 13 tinh sang tao. Pic diém nay
doi hoi viéc ap dung phéap luat can linh hoat. Khong nén ap dung phap luat mot
cach cung nhéc, may moc. Thay vao do, can c6 sy can nhic, van dung linh hoat
cac nguyén tic phap 1y ¢t 18i, dic biét 1a cic nguyén tic ngoai 1&. Ky thuat nay
doi hoi ngudi ap dung luat phai c6 tu duy phan bién, khong chi nhin vao diéu luat
ma con phai hiéu dugc tinh than va myc dich cua né. Trong tinh hudng nay 1a
van dung nguyén tic hiéu lyc tré vé trudc va nguyén tic cé loi cho ddi twong ap
dung dugc quy dinh trong ca van ban quy phép luat chung va trong van ban quy
pham phap luat chuyén nganh. Vu viéc “Ga 16i tring” mot 1an nita cho thy tam
quan trong trong viéc xac dinh thoi hi¢u cia van ban quy pham phap luat. Bac
biét trong bdi canh hé théng van ban thuong xuyén thay d6i. Viéc Ga 16i trang
dugc chuyén sang nhom IIB theo thong tu méi ¢ hiéu luc trong qua trinh t6 tung
da tao ra co s& phap 1y dé xem xét lai toan bd vu an theo hudng c6 1oi cho bi cao,
tham chi 13 mién trach nhiém hinh sy.
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