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MOT SO VAN PE PHAP LY VE PHi BAO TRI NHA CHUNG CU
- BAT CAP VA KIEN NGHI HOAN THIEN

Luat Nha ¢ 2014 ¢6 nhiéu quy dinh
mang tinh dot pha, ti€ém can voi su thay
dbi cua thi truong bat dong san. Tuy
nhién, viéc trién khai thi hanh luét ndy van
con phat sinh mot sd tranh chip lién quan
dén phi bao tri nha chung cu. Bai viét
phan tich mot sd van dé phéap 1y lién quan
dén tranh chap phi bao tri chung cu tir cac
goc do nhu cach thirc thu phi; chu thé thu
phi; chu thé quan 1y, sir dung phi; ché tai
xu Iy vi pham.
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Abstract:

Housing Law 2014 contains breakthrough
provisions, reflecting changes in real estate
market. However, the implementation of
this law still raises a number of disputes
regarding maintenance fees for apartment
buildings. The paper analyzes a number of
legal issues related to apartment maintenance
fee disputes from various perspectives such
as the method of collection; charge collector;
subjects managing and using fees; sanction

handling violations.
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1. Khai quat quy dinh chung vé phi bao tri nha chung cu

Piéu 108 Luat Nha & 2014 quy dinh phi béo tri nha chung cu c6 nhiéu chu sé hiru

bang céc tiéu chi sau day: Thit nhat, phi bao tri phan so hitu chung ctia nha chung cu ma

nguol mua hodc thué nha phai ndp 1a 2% gia tri can ho hodc dién tich khac; Thir hai, thot

diém nguoi mua hodc thué nha phai déng phi bao tri 1a khi nhin ban giao nha va dugc

quy dinh 3 trong hop déng mua ban, hop dong thué mua. Ngay tai thoi diém nhan ban

giao nha, ngudi mua hodc thué s& phai ndp toan bo phi bao tri nha chung cu cho chu dau

tu; Thir ba, chu s6 hitu ¢6 trach nhiém déng gdp thém phi bao tri twong img v6i phan dién
tich thude s¢ hitu riéng cia tirng chu s¢ hitu khi phi thuc hién bao tri khong du.

* ThS., GV Khoa Luat Thuong mai, Truong Dai hoc Luét Thanh phé Hd Chi Minh. Email: ttbdiem@hcmulaw.edu.vn
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2. Bit cip lién quan dén phi bio tri nha chung cw

Theo s liéu théng ké cua Bo Xay dung, tinh dén hét quy 11/2019, ca nudc di xay ra
458 vy tranh chap tai cac du an nha chung cu'. Trong d6, 68 vu tranh chép (chiém khoang
10,3%) lién quan dén viéc quan 1y, sir dung phi bao tri nha chung cu. Tai thanh phé Ha
Noi, dén hét quy 11/2019, c6 254/492 chung cu (chiém 52%), 33/82 chung cu tai dinh cu
(chiém 40%) chi dau tur chwa ban giao phi bao tri nha chung cu cho ban quan tri’. Gia tri
phi bao tri nha chung cu phu thudc vao gia ban hodc gia thué nha nén tai cac thanh phé
16n - noi tap trung nhiéu chung cu c6 gid tri cao dan viéc tranh chip phi bao tri cang trd
nén gay git’. Trude tinh hinh nay, theo Chi thi s6 29/CT-TTg ngay 09/10/2018 vé viéc ting
cuong hiéu lyc quan 1y nha nude dbi vai cong tac quan 1y, van hanh, sir dung nha chung cu
(Chi thi s6 29/CT-TTg), Bo truong Bo Xay dung ky Quyét dinh s6 980/QD-BT ngay
18/11/2019 vé ké hoach thanh tra cong tac sir dung phi bao tri nim 2020. Nhin chung,
nhiing tranh chap, khiéu nai lién quan dén quan 1y, sir dung phi bao tri nha chung cu dén
tir thue trang cha dau tu khong ban giao, chdm ban giao hodc chi ban giao mot phan phi
bao tri cho ban quan tri. Tai Muc ndy, tac gia phan tich mét s6 quy dinh cua phép luat lién
quan dén phi bao tri nha chung cu.

2.1. Phuong thirc thu phi bdo tri nha chung cw

Theo quy dinh tai Diéu 109 Luat Nha ¢ 2014, viéc thu phi bao tri nha chung cu duoc
thue hién thong qua hai budc chinh sau day: Trudc hét, chii dau tw truc tiép thu phi tir
nguwoi mua hodc thué. Trong thdi han 07 ngdy, ké tir ngay thu phi béo tri ctia ngudi mua,
thué can ho hodc dién tich khac trong nha chung cu, chii dau tu giri vao tai khoan tién giri
tiét kiém mo tai to chue tin dung dang hoat dong tai Viét Nam dé quan ly khoan phi nay
va dong thoi thong bao cho co quan quan 1y nha & cip tinh noi c6 nha chung cu biét. Sau
do, chii dau te chuyén giao phi bao tri nha chung cw sang ban quan tri. Trong thoi han 07
ngay, ké tir ngdy ban quan tri dugc thanh lap, chii dau tu va ban quan tri thong nhat 1ap hd
s0 quyét toan sb lidu phi bao tri. Cin ctr vao s6 liéu hai bén théng nhat, chu dau tu co
trach nhiém chuyén phi bao tri thudc dién phai chuyén giao theo quy dinh ciia phap luat

" Tap chi Tai chinh (2019), B6 Xay dung: Siét chat quan Iy van hanh sic dung nha chung cw, truy cap tai
dia chi: http://tapchitaichinh.vn/thi-truong-tai-chinh/bo-xay-dung-siet-chat-quan-ly-van-hanh-su-dung-nha-
chung-cu-308428.html, truy cap ngay 05/6/2020.

? Doan Thanh (2019), Thanh tra qudn Iy, sir dung phi bdo tri nha chung cu: dimg dé tiéu cuc nay sinh tiéu
cuc, truy cdp tai dia chi: http:/kinhtedothi.vn/thanh-tra-quan-ly-su-dung-phi-bao-tri-nha-chung-cu-dung-
de-tieu-cuc-nay-sinh-tieu-cuc-358066.html, truy cap ngay 3/6/2020.

3 Gia Huy (2019), Qudn I, vdn hanh chung cw, nhan dién 16 héng, truy cap tai dia chi:
http://tapchitaichinh.vn/tai-chinh-phap-luat/quan-ly-van-hanh-chung-cu-nhan-dien-lo-hong-308872.html,
truy cép ngay 03/6/2020.
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vé nha ¢ sang ban quan trji thong qua hinh thirc chuyén khoan. Phi bao tri ma chi dau tu
chuyén giao sang ban quan tri c6 gém cé lai suat tién giri, chii dau tu phai c6 thong bao
cho co quan quan 1y nha & cap tinh biét”.

Thong qua quy dinh trén cho thdy, viéc nam giit phi bao tri nha chung cu duoc thyc
hién thay phién nhau béi hai chu thé. Tai thoi diém nhén ban giao nha, chu dau tu truc
tiép thu phi bao tri tir nguoi mua hodc thué va sé tién nay dugc chii dau tu tam thoi quan
ly. Sau khi thanh lap, chii dau tu chuyén giao quyén quan 1y va sir dung phi bao tri nha
chung cu sang ban quan tri. Quyén quéan 1y, sir dung phi bao tri ctia ban quan tri c6 dugc
bao dam phu thudc hoan toan vao viéc tuan thu quy dinh ban giao cta cha dau tu. Tuy
nhién, phap luat khong c6 quy dinh nham ngin chin chi dau tu chiém dung khoan phi
trong thdi gian ndm giit, trude khi ban giao. Theo tac gia, diy chinh 14 k& ho con sot lai
duy nhat trong viéc thu phi bao tri nha chung cu. Nhin chung, quy dinh phap luat vé cach
thu phi bao tri chung cu thong qua hai budc chinh nhu trén 1a hop 1y.

Trén khao sat hién nay, da sd cac kién nghi dang tai trén phuong tién thong tin dai
chung hudng dén mot trong hai phuong an sau day: (i) Bii bo hoan toan viéc thu phi bao
tri nha chung cu’ hodc (ii) Giir lai viéc thu phi bao tri nha chung cu nhung thay ddi cach
thu bang cach chia nho va thu theo thang hodc quy®. Dién hinh 13 y kién cua Hiép hoi Bat
dong san theo Cong vin s 45/CV-HoREA vé thyc hién phap luat vé quéan 1y, sir dung phi
bao tri nha chung cu hién nay theo huéng “Can bdi bé quy dinh ngweoi mua nha phai déng
phi bdo tri bang 2% gid tri hop dong mua bdn nha tai thoi diém nhdn nha, vi khéng can
thiét, khong hop Iy va tao thém ganh ning cho nguoi mua nha. Quy dinh chii s6 hitu nha
chung cw phai dong phi bao tri 2% nay trong thoi han 60 thang (5 nam, ciing thwong la
thoi diém két thiic cong tdc bao hanh nha chung cuw). Dé nghi mirc déng hang thang chia
déu trong 60 thang, lam giam nhe gdanh ndng cho chii sé hitu nha chung cu”. Tac gia
khong ddng tinh véi ca hai phuong an néu trén vi Iy do sau day:

Thit nhdt, vai tro quan trong ciia phi bdo tri nha chung ci d6i véi cude song on dinh
cua cw dan.

Viéc thu phi bao tri nha chung cu 2% khong thé bi bii bo vi nhitng dich vu bao tri
nha chung cu rat can duoc coi trong, ddy 1a mot gia tri khong thé thiéu’. Theo quy dinh

* Khoan 1 Diéu 109 Luat Nha ¢ 2014.

° VTV Digital (2020), Quj bao tri chung cu bi chiém dung: TP. Ho Chi Minh kién nghi xéa quyén thu ciia
chii dau tw, truy cap tai dia chi: https://vtv.vn/kinh-te/quy-bao-tri-chung-cu-bi-chiem-dung-tphcm-kien-
nghi-xoa-quyen-thu-cua-chu-dau-tu-20200527143225922 htm, truy cap ngay 05/6/2020.

% Cong van sb 45/CV-HoREA vé thyc hién phép luat v& quan 1y, sir dung kinh phi bao tri nha chung cu
hién nay.

7 Pham Minh Birc (2015), Mot s6 van dé phap Iy vé viéc thiee thi quyén sé hitu trong nha chung cw, Tap chi
Dén chu va Phap luat, sb 6, tr.40.
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Piéu 108 Luat Nha ¢ 2014 phi bao tri nha chung cu 1a khoan phi bao tri phan s& hiru
chung cta nha chung cu ¢ nhiéu chi s¢ hiru. Chinh vi chung cu c¢6 nhiéu ngudi s¢ hiru
nén viée bao tri chung cu gitp cai thién tinh trang xudng cap sau mot thoi gian di vao hoat
dong nham giam thiéu cac thiét hai vé nguol va tai san co thé xay ra. Chi mot sy ¢d nhé
nhit xdy ra c6 thé anh huong 1ay lan dén toan b cu dan®. Ngoai ra, theo tinh than Nghi
dinh s6 46/2015/ND-CP ngay 12/5/2015 vé quan 1y chat lugng va bao tri cong trinh xay
dung’ va diém c khoan 1 Diéu 126 Luat Xay dyng 2014 quy dinh chii s¢ hitu hoic nguoi
quan ly sir dung cong trinh c6 trach nhiém bdo tri cong trinh xay dung. Do do, phi bao tri
nha chung cu 1a gia tri can thiét phai duoc duy tri.

Thir hai, viéc huy dong phi bdo tri nha chung cu méi thang tir cw ddn tiém dn nhiéu
rui ro.

Thoat nhin phuong an “Quy dinh chu so hitu nha chung cw phdi dong kinh phi bao
tri 2% ndy trong thoi han chi déu 60 thang” s& giup giam ganh ning ban dau cho cu dén,
tranh tinh trang cha dau tu chiém doat phi béao tri. Theo phuong 4n nay, ban quan trj phai
c6 trach nhiém thu phi bao tri nha chung cu ctia hang trim hd dan mdi thang, hodc thaim
chi mbi quy. Tuy nhién, vuéng mic rat 16n 1a viéc huy dong phi bao tri tir cu dan, sau thoi
diém ban giao nha la van dé vo cung kho khan. Phap luat chua du liéu dugc phuong an xir
1y trong trudng hop nhu: cu dan khéng giao ndp phi, ché tai xir 1y, chu thé xu 1y, phuong
thirc xir 1y... Dién hinh 13 474 chung cu cii dugc xay dung trude nam 1975 tai thanh phd
Ho6 Chi Minh, hién nay, Nha nuéc dang ding ngan sach dé thuc hién cong tac bao tri va
dang thuc hién chwong trinh cai tao, xay dung lai dé tai dinh cu cho cac ho dan'®. Hon
nita, phap luat Nha ¢ hién nay ciing chua c6 quy dinh vé phuong an cu thé thu phi ting
thang, tirng quy tu cu dan. Trong truong hop, chung cu ¢6 lwong can hd 16n thi phuwong an
nay s& phat sinh nhiéu hé lyy din dén tri hodn viéc bao tri chung cu, quyén lgi cta timg ho
dan s€ khong dugc dam bao mot cach déng déu. Trong khi thyc tién cho théy, nhiéu hang
muc d& phét sinh viéc bao tri sém nhu thang méy, hé thong cap dién, cap ga, cp nude, bé
phét, ctru hoa... Do d6, phap luat quy dinh déng kinh phi bao tri 2% ngay tai thoi diém
ban giao nha 1a hop 1y, tranh rac rdi trién mién vé sau.

2.2. Chii thé quan Iy, sir dung phi bdo tri nha chung cw

Theo quy dinh Luat Nha & hién hanh, ban quan trj 1a cha thé c6 quyén quan 1y, s

s Ding Xuén Anh (2018), Phi bdo tri chung cw va nhitng diéu ai ciing biét, truy cap tai dia chi:
https://blog.rever.vn/phi-bao-tri-chung-cu-va-nhung-dieu-khong-phai-ai-cung-biet, truy cap ngay 4/6/2020.
’ Nguyén Anh Diing (2019), Mt s6 yéu t6 anh hudng dén cong tic bdo tri cong trinh xdy dung, Khoa
Cong trinh - Truong Pai hoc Thuy lgi, truy cép tai dia chi: http://ce.tlu.edu.vn/khoa-hoc-cong-nghe/mot-so-
yeu-to-anh-huong-den-cong-tac-bao-tri-cong-4705, truy cap ngay 5/6/2020.

12 Cong vin s 45/CV-HoRE vé viéc tham ludn vé thuc hién phap luat vé quan 1y, st dung kinh phi bao tri
nha chung cu hién nay.
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dung phi bao tri nha chung cu''. M6 hinh ban quan trj cdn phai théng nhat, hoat dong hiéu
qua nham tao sy tu tudng, an tim tir chi dau tu dé chuyén giao phi bao tri nha chung cu.
Tuy nhién, hién nay, quy dinh phap luit vé mé hinh ban quan tri con thiéu thong nhat, cu
thé nhu sau:

Thir nhat, vé dinh danh ban quan tri.

Trudc ddy, tai khoan 1 Diéu 12 Quyét dinh s6 08/2008/QD-BXD quy dinh thanh
phan ban quén tri bao gdm: dai dién chu s& hitu, ngudi st dung nha chung cu va dai dién
chi dau tu hodc don vi quan ly nha chung cu. Theo do, ban quan tri 1a td chire dai dién
chu s& hitu chung cu va hoat dong theo nguyén tic tap thé, quyét dinh theo da sb. Luat
Nha ¢ 2014 va Thong tu s6 02/2016/TT-BXD khong dinh nghia rd ban quan tri 13 t6 chire
dan chil co s hay t6 chic chuyén mon. Tuy nhién, dua vao cac quy dinh sau day c6 thé
khéng dinh ban quan tri déng thoi vira ¢6 dic diém cua to chic dan chu co s& va to chuc
chuyén mon:

(i) Ban qudn tri c6 ddc diém ciia t6 chirc ddn chii co s6. Thanh vién ban quan tri
phai 14 chu s¢ hitu dang sir dung nha chung cu, dugc bau tai Hoi nghi chung cu 1an dau'?.
Ban quan trj duoc thanh lap duya trén sy thong nhat y chi cia cu dan thong qua sd phiéu
biéu quyét dién ra tai hoi nghi nha chung cu 1an dau’®. Ban quan tri la t6 chirc dai dién cho
quyén loi, ¥ chi, nguyén vong cta toan bd cu dan, c6 quyén va nghia vu dua trén quyét
dinh cua hoi nghi chung cu'®. T nhitng dic diém vé sy thanh 1ap cho thdy ban quan tri
gidng mot to chirc dan chu co so.

(ii) Ban quan tri ¢6 ddc diém cia té chirc chuyén mon. Pidu nay dugc thé hién o hai
quy dinh sau day: (i) Ban quan tri c6 tu cach phap nhén, c6 con dau, hoat dong theo mé
hinh Ban cht nhiém hodc Hoi dong quan tri cia hop tic xd hodc cong ty co phan. Ban
quan tri dugc thanh lap va hoat dong theo mo hinh Ban chi nhi¢m hoac Hoi déng quan tri
thi viéc “triéu tap” va “t6 chire cudc hop” dugc thuc hién theo quy dinh mé hinh do's;
(ii) Thanh vién ban quan tri dugc khuyén khich tham gia 16p boi dudng kién thirc vé quan
1y, sir dung nha chung cu do co s dao tao, bodi dudng kién thirc chuyén mén, nghiép vu
quéan 1y van hanh nha chung cu theo quy dinh ciia B4 Xay dung'®.

"'Pidu 109 Luat Nha & 2014.

2 Pidm b khoan 4 Piéu 13; khoan 1 Didu 19 Théng tu s6 02/2016/TT-BXD.

"% Pham Minh Prc (2015), Mét $6 van dé phap Iy vé viéc thuc thi quyén s¢ hitu trong nha chung cu, Tap
chi Dan chu va Phap luat, so 6, tr.40.

' Piém b khoan 4 Diéu 13 Thong tu s6 02/2016/TT-BXD.

" Khoan 2 Diéu 18 Théng tu sb 02/2016/TT-BXD.

' Khoan 6 Diéu 1 Théong tu s6 06/2019/TT-BXD.
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Thit hai, vé tw cdch phdp nhén cia ban quan tri.

Quy dinh phap luat vé tu cach phap nhan cia ban quan tri ciing con chua 1 rang.
Theo Théng tu s6 02/2016/TT-BXD va khoan 1 Diéu 18 Dy thao ban hanh quy ché quan
1y nha chung cu cua Bo Xay dung dé xuét: Ban qudn tri nha chung cw, cum nha chung cu
c6 nhiéu chii s& hitu dwoc thanh ldp va hoat dong theo mé hinh Hoi d&ng quan tri cua hop
tdc xd hodc cong ty cé phan. Hoi nghi nha chung cw quyét dinh lwa chon mé hinh hoat
dong ciia ban quan tri cho phir hop véi thuc té timg toa nhd, cum nha chung ci”’. Theo dé
xuét tai du thao thong tu cia BO Xay dung, ban quan tri lai dugc coi nhu mot td churc
chuyén mén, t6 chirc theo mé hinh Hoi dong quan tri cuia Hop tac x3 hodc cong ty cb
phan, nhung lai ¢6 tu cach phap nhan, c6 con dau. Theo tinh than quy dinh cua Luat
Doanh nghiép 2014, Luat Hop tac xa 2012 va B¢ luat Dan sy 2015, Hoi déng quan tri va
Ban chi nhiém 1a chu thé khong c6 tu cach phap nhan. Ban quan tri khong dap ung day
du diéu kién tai diém c va diém d khoan 1 Piéu 74 B luat Dan sy 2015. Cu thé, ban quan
tri khong co6 tai san doc 1ap vdi ca nhan, phap nhan khac va khong tu chiu trach nhiém
bang tai san ctia minh. Ban quan tri chi dai dién cho y chi ciia cu dan; phi bao tri nha
chung cu ciing thudc quyén s& hiru ctia cu dan nham phuc vu cong viée bao tri chung ma
ban quan trj 1a chu thé thay mat cu dan nidm gitr, st dung. Ban quan tri khong thé nhan
danh minh tham gia vao quan hé phap luat mot cach doc lap. Ngoai ra, phap luat chua co
quy dinh vé co ché khoi kién ban quan tri.

Mic du tac gia hoan toan dong tinh véi quy dinh ban quan trj ¢6 tu cach phap nhén,
c¢6 con dau, c6 tai khoan ngan hang. Quy dinh nay gitip ban quan tri thuc quyén hon trong
hoat dong ndi chung cling nhu quan ly, st dung phi bao tri n6i riéng. Tuy nhién, cac van
ban quy pham phap luat can giai quyét & rang, thong nhat dé co co sé phép 1y viing chéc
vé tu cach phap nhan cua ban quan tri.

Su khong thong nhét gitta Luat Nha ¢ 2014 va Thong tu s6 02/2016/TT-BXD vé t6
chure va hoat dong cia ban quan tri. Theo Luét Nha ¢ 2014 quy dinh ban quan tri dugc td
chtic va hoat dong theo mé hinh Hoi déng quan tri ctia cong ty ¢ phan hodc mé hinh Ban
cht nhiém cua hop tac. Quy dinh nay ap dung dan chiéu dén mé hinh ban quan tri dugc to
churc va hoat dong cua Hoi déng quan tri vé nhiém ky, s6 lugng, co cau, diéu kién bd
nhiém, mién nhiém, bai nhiém (tai Piéu 153, 156 Luat Doanh nghiép 2014). Tuy nhién,
tai khoan 2 Piéu 18 Thong tu s6 02/2016/TT-BXD chi dan chiéu dén viéc “triéu tdp hop”
va “t6 chitc cuéc hop” theo Luat Doanh nghiép 2014.

Thit ba, thiéu ving té chirc gidm sat hoat déng ciia ban qudan tri.

Mic du phap luat khong quy dinh khung phap 1y cho viéc thanh 1ap, to chic, hoat
dong clia ban kiém soat chung cu nhung trén thyc tién, nhidu chung cu di ty bau ra to

18



TAP CHI PHAP LUAT VA THU'C TIEN - SO 44/2020

chtre nay'’. Ban kiém soat dugc bau ra theo nguyén vong ctia cu dan nham bao vé quyén
loi ctia minh, chéng lai tinh trang lam quyén ctia ban quan tri. Nén c6 thé néi ban kiém
soat ra doi tir chinh thyc tién ban quan tri hoat dong kém hiéu qua.

Dudi goc d6 1y luan, phap luat nha & khiang dinh ban quan tri chung cu t6 chirc va
hoat dong gidng co quan quan 1y (Hoi dong quan tri) clia cong ty c6 phan. Theo hoc
thuyét vé dai dién, quan hé giita chu so hitu va ngudi quan 1y duoc hiéu 1a quan hé dai
dién (hay con goi la quan hé uy thac)'®. Theo d6, chii s¢ hiru b6 nhiém nguoi quan 1y dé
diéu hanh cong ty, bao gdm ca trao quyén dinh doat tai san cong ty. Chinh vi vdy, trong
doanh nghiép ludn ton tai nguy co xung dot loi ich gitta mot bén 13 chu s hitu ngudn von
v6i mot bén 14 ngudi quan 1y truc tiép quan 1y, st dung ngudn von'’. Chu s¢ hiru ludn
phai d6i mit véi tinh hudng c6 thé bi “béc 61, boi ngudi quan 1y xuat phat tir viéc
ngudi quan 1y ¢6 co hoi dé tu 1oi?'. Do @6, chu s& hitu (cu dan) can mot co ché kiém soat
ngudi quan 1y (Ban quan tri chung cu) bao vé tai san ctia chu sé hiru®.

2.3. Ché tai xir phat vé ban giao quy bdo tri

Céc nha lam luat ciing da tién liéu dén truong hop chu dau tu khong ban giao phi
bao tri cho ban quan tri nén da ban hanh cic ché tai xtr phat sau day:

- X1r phat vi pham hanh chinh: Chu dau tu s& bi phat tién tir 100 triéu dén 150 triéu
do khong ban giao, cham ban giao, ban giao khong day du hoic ban giao khong ding ddi
tuong nhan phi bao tri va bién phap khic phuc hau qua d6i véi vi pham nay la cha dau tu

bi budc ban giao ngay phi bao tri cho ban quan tri*.

17 Ngoc Mai (2019), Khing hoang long tin, ddn chung cuw bau ban kiém sodt, truy cap tai dia chi:
https://cafef.vn/khung-hoang-long-tin-dan-chung-cu-bau-ban-kiem-soat-20190729085601343.chn, truy céap
ngay 5/6/2018.

" Bui Xuan Hai, (2007), Hoc thuyét vé dai dién va mdy van dé ciia phdp ludt céng ty Viét Nam, Tap chi
Khoa hoc phép 1y, s6 04, tr.11-18.

' Nham Phong Tuan, Nguyén Anh Tuan (2013), “Quan tri cong ty - Van dé dai dién ciia cic cé dong dai
chung tai Viét Nam”, Tap chi Khoa hoc Pai hoc quéc gia Ha Noi, (s6 01), tr.3.

Y Ha Thi Thanh Binh (2013), S phdn tdch giita quyén sé hitu va quan Iy, diéu hanh trong céng ty ¢é phan
dai chiing, Bdo cao téng két d& tai khoa hoc va cong nghé cip trudng nim 2013, Trudng Pai hoc Luat
Thanh phd H6 Chi Minh, tr.37.

'ACB & Thoi béo kinh té Sai Gon, “Cé nén tu nhdn héa cong ty dai chung”, truy cip tai dia chi:
http://sluatquantridoanhnghiep.blogspot.com/search/label/ QUAN%20TRI%20CONG%20TY, truy cip ngay
04/6/2019.

2 Michael C. Jensen and William H. Meckling (1976), Theory of the firm: managerial behavior, agency
costs and owenership structure, tr.306.

¥ Piém b khoan 7 Pidu 66 Nghi dinh s6 139/2017/ND-CP; Didu 37 Nghi dinh s6 99/2015/ND-CP huéng
dan Lu4t Nha ¢ 2014.
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- Trong trudng hop chu dau tu khong ban giao phi bao tri hodc ban giao khong day
du, khong dang han, ban quan tri c6 quyén dé nghi Uy ban nhan dan (UBND) tinh, thanh
phé noi ¢6 nha chung cu yéu cau chi dau tu ban giao. Néu qua thoi han 15 ngay ra van
ban yéu cau, chii dau tu van khong thyc hién thi don vi nay cé trach nhiém ban hanh quyét
dinh cudng ché thu hoi**.

Thyc té, UBND da xir phat nhidu doanh nghiép trén dia ban Thanh phd HO Chi
Minh lién quan dén viéc khong ban giao hodc ban giao khong day du phi bao tri nha
chung cu. Theo théng ké, trong nam 2018, S¢ Xay dung Thanh phé H6 Chi Minh ban
hanh quyét dinh xur phat dbi véi 6 nha dau tu c6 hanh vi vi pham trong viéc ban giao phi
bao tri nha chung cu. Dién hinh nhw, UBND Thanh phé Ho Chi Minh da c6 Quyét dinh s6
5180/Qb-UBND xtr phat vi pham hanh chinh trong linh vuc quan 1y st dung nha va cong
so d6i v6i Cong ty ¢b phan Lé Minh M.C véi hanh vi khong ban giao ddy du phi bao tri
v6i sO tién phat 1a 125 triéu dong. Tham khao quy dinh ciia phép ludt nha ¢ Malaysia
(Strata Management Act 2013), chi riéng néu cha sé hiru khong thanh toan du phi bao tri
trong vong 7 ngay ké tir cudc hop chung thi chii s& hiru s& chiu cac ché tai rat ning né, bao
gom™: Chu so hiru mat quyén biéu quyét; chi s¢ hiru phai tra phi bao tri kém véi 13i hop
phap v6i mirc 13i suat khong qua 10% mdi nam cho bét ky khoan phi chung nao con t6n
dong trong vong 14 ngay ké tir ngdy yéu cau thanh toan®®; cha s hitu con bi gidi han vao
cac khu vuc cong cong va co thé danh gia 1a hanh vi pham t6i khong qua 3 nim; co quan
quan 1y hién thi danh sach nguoi vi pham trén bang thong bao trong tda nha; chu s hiru
s& bj dua vao danh sach den trong CTOS va CCRIS, diéu nay anh huong dén bat ky khoan
vay ngan hang nio trong tuong lai. Nhin chung, Nghi dinh s6 139/2017/ND-CP quy dinh
murc phat tién khi chi dau tu vi pham 1a chua du stc ren de, chua xét dén gia trj tong sd
tién phi bao tri chung cu boi quy mé chung cu quyét dinh dén tong sb tién phi bao tri.
Pong thoi, nén ching phép luét cin quy dinh vé cudng ché chu dau tu giao phi bao tri cho
ban quan trj theo hudng khéi kién theo phap luat dan sy s& dam bao tdt hon quyén lgi ciia
cu dan.

3. Kién nghi hoan thién phap luit vé phi bio tri nha chung cu
- Vé phuong thirc thu phi bdo tri nha chung cu.

Tir nhitng phan tich vé bét cap trong phuong thirc thu phi bao tri nha chung cu cho
thay, k& ho 16n nhét clia cach thu phi bao tri chung cu hién nay 1a chwa c6 mot “bitc tuong

* Piéu 37 Nghi dinh s 99/2015/ND-CP huéng dan Lut Nha & 2014.
* Part 5 Financial management Strata Schemes Management 2015.

%6 Ashraf Wahab (2019), What happens of you dont pay your condonminium maintenance fees?, Rebecca
Hani Romeli, tr.40.
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phdp B’ nao ngan chin chi dau tu chiém dung khoan phi trong thoi gian nam giir trudc
khi ban giao. Do d0, tic gia kién nghi: Tai thoi diém ban giao nha, chii dau tu can 1ap 2 tai
khoan: (i) Tai khoan nhan tra tién mua hodc thué nha va (ii) Tai khoan khac thudc quan ly
ctia chu dau tu nhung tai khoan nay s& dugc phong toa. Phi bao tri nha chung cu s& duoc
chu nha ndp vao tai khoan dugc phong toa, ngan hang quan ly phi bao tri nha chung cu.
Sau khi c¢6 quyét dinh thanh 1ap ban quan tri ciia hoi nghi nha chung cu thi khoan phi bao
tri s€ dugc ban giao cho ban quan tri. Khi ban quan tri di vao hoat dong, ban quan tri can
thuc hién ding quy trinh, thu tuc thi ngan hang quan 1y khoan phi sé thuc hi¢n giai ngan.
Céch phong téa va giai nhan tai khoan twong ty nhu Kho bac nha nudc giai ngan tién
ngan sach.

Ngoai ra, diém ¢ khoan 2 Diéu 36 Thong tu s6 02/2016/TT-BXD quy dinh chii tai khoan
tién giri phi bao tri ddi véi nha chung cu c6 muc dich dé & c6 thé do mot thanh vién ban quan
tri ding tén. Quy dinh nay van dugc tiép tuc ghi nhén tai Thong tu sé 06/2019/TT-BXD.
Theo quy dinh nay s& dan dén sy lam quyén, lam chi ciia mot ca nhan, thiéu sy glam sat
chat ché gay thiét hai cho cu dan. Loi dung ké ho nay, nhiéu c4 nhan tim cach tré thanh
thanh vién ban quan tri dé truc loi ca nhan. Theo tac gia dé xudt tai diém ¢ khoan 2 Diéu 36
Thong tu s6 02/2016/TT-BXD nén stra doi theo huéng nhu sau: Chi tai khoan tién gii
phi bao tri d6i voi nha chung cu c6 muyc dich dé & phai c6 trén hai thanh vién ban quan tri
ddng chu tai khoan.

- Vé chii thé quan Iy, sir dung phi bdo tri nha chung cu.

Mot la, phap luat can dinh danh rd rang ban quan trj thién vé t6 chtrc dan cha co s6.
Nhiing tiéu chi vé kinh nghiém xay dung, kién tric, tai chinh, phap luat chi 14 tiéu chi wu
tién. Vi vdy, thanh phan ban quan tri nén c6 su tham gia cta to truong dan phd hoic
truong ban diéu hanh khu phé 13 trudng hozc phé ban quan tri. Do vay, tic gia kién nghi
stra d6i, bo sung Thong tu s6 02/2016/TT-BXD dé co cau to trudng dan phé, hodc trudng
ban diéu hanh dan phé (c6 thé khong phai 1a chi s¢ hitu chung cu) 1am pho ban quan tri,
trir truong hop da dugce bau 1am trudng ban quén tri.

Hai la, chi s& hitu (cur dan) can mot co ché kiém soat ngudi quan 1y (ban quan tri)
bao vé tai san cta chu s¢ hitu®’. Néu da nhin nhan cu dan gidng nhu c6 déng trong cong ty
co ph?ln thi viéc xay dung thém mot moé hinh tuong tu nhu quan tri doanh nghiép la hoan
toan phu hop®®.

%" Michael C. Jensen and William H. Meckling (1976), Theory of the firm: managerial behavior, agency
costs and owenership structure, tr.306.

 Pham Minh Duc (2016), Mot s6 van dé phap 1y vé thuc thi quyén ciia chii s6 hitu trong nha chung cu,
Tap chi Dan chu phap luat dién ti, truy cap tai dia chi: https://tcdcpl.moj.gov.vn/qt/tintuc/Pages/xay-dung-
phap-luat.aspx?ItemID=235, truy cap ngay 05/6/2019.
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