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BAO HQ TAC PHAM VAN HQC, NGHE THUAT DAN GIAN
THEO QUY PINH CUA PHAP LUAT VIET NAM

Tac phém van hoc, ngh¢ thudt dan
gian 13 san pham sang tao tap thé trong qua
trinh lao dong, hoc tap, sinh hoat, phan anh
doi song van héa va khat vong cong dong
cua nhan dan. Pay dugc xem nhu di san vo
gi4 ctia dan toc, két tinh ciia nhiing sang tao
tinh than ctia nhan dan ta, dugc gin gilr va
phat huy qua hang nghin ndm lich su.
Trong boi canh hoi nhap nhu hién nay, tac
phém van hoc, nghé thuat dan gian 1a loai
hinh tac phim rat d& bi anh hudng boi su
du nhdp manh mé cua van hoa ngoai lai.
Chinh vi vay, vi¢c hoan thién quy dinh
phap luat lién quan dén viéc bao ho déi voi
tac phAm van hoc, nghé thuat dan gian sé& 13
co s& quan trong gitip bao ton, phat huy ban
sdc va tinh hoa van héa cta dan toc.
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Abstract:

Folk literary and artistic works are
collective creations through work, study
and daily life, reflecting the culture and
people’s aspirations. They are considered as
invaluable heritages of the nation, results of
the spiritual creations of our people, which
preserved and promoted through
thousands of years. In the context of the

arc

global integration, folk literary and artistic
works are easily affected by the foreign
culture. Therefore, the improvement of legal
provisions related to the protection of folk
literary and artistic works is an important
basis to preserve and promote Vietnam’s
cultural identity.
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1. Kh4i niém, dic diém va phan loai tac pham vin hoc, nghé thuit din gian

1.1. Khdi niém tic phdm vin hoc, nghé thudt din gian

Tac pham vin hoc, ngh¢ thuat dan gian (tic pham VANTDG) 1a mot loai hinh tac
phém duoc bao ho quyén tac gia, dugc li¢t ké tai khoan 1 Diéu 14 Luat S& hitu tri tué nam
2005 (stra doi, bo sung ndm 2009 va nim 2019)".

* ThS., GV Khoa Luat Dan sy, Trudong Dai hoc Luat Thanh phé Hd Chi Minh; Email: ntluan@hcmulaw.edu.vn

' Sau day goi tit 1a Ludt S& hitu tri tué nam 2005.
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Theo khoan 1 Piéu 23 Luat S¢ hiru tri tué nim 2005, tac pham VHNTDG la san
pham sang tao tinh than ciia mot tap thé, mot cong dong trén nén tang truyén thong cta
mot nhom hodc cac ca nhan nham phan 4anh khat vong cta cong dong, thé hién twong
xung dic diém van hoa va xi hoi cua ho, cac tiéu chuan va gia tri duoc luu truyén béng
cach mo phong hoic bang cach khac.

C6 thé néi, tac pham VHNTDG la tai san tinh than chung cua tap thé, duoc luu
truyén tir thé hé nay sang thé hé khac trong mot cong dong bang tri nhé, bang ngon tir
hoac bﬁng thi giac, phdn anh mot ban sdc van hoa va xa hoi cong déngz. Vi du, st th1 “Pé
ddt dé nuwée” cia ngudi Muong, st thi “Truwong ca Pam San” cia ngudi Edé, truyén tho
“Xong chu xon xao” (Tién din ngudi yéu) ciia ngudi Thai, hat bai choi ciia mot s6 dia
phuong mién Trung (Quang Nam, Binh Pinh, Phii Yén...), hat xoan (Pht Tho), tranh
Pong H6 (Bic Ninh), tranh Hang Tréng (Ha Noi), tranh lang Sinh (Hué), truyén c6 tich
Tam Cam, truyén thuyét Son Tinh - Thiy Tinh...

Mot sb diéu ude quoc té, phap luat khu vuc va phap luat qubc gia da co nhitng su
didu chinh truc tiép ddi véi tic pham VHNTDG va ghi nhan sy bao hd quyén s hiru tri
tué d6i voi loai hinh tic pham nay. Cong uéc Berne vé bao ho tic pham vin hoc va nghé
thuat® «

Tac pham VHNTDG duogc xem nhu 1a két qua cta sy sang tao tap thé duoc truyén tir thé

xem tac phém VHNTDG nhu mot loai dac biét cua cac tac phém khuyét danh™*.

hé nay sang thé hé khac, danh tinh tac gia ctia cac tac pham nay thong thudng la khong
xac dinh dugc. Su bao ho cua loai hinh tac phém nay khong phai vi loi ich ctia cd nhan
nhirng ngudi d3 sang tao ra ma vi loi ich cua ca cong dong’.

1.2. Dic diém cia tic phdm vin hoc, nghé thudt din gian
So v6i cac loai hinh tac pham khac, tic pham VHNTDG c6 nhiing dic thu riéng nhu
tinh tap thé, tinh truyén miéng, tinh di ban va tinh dién xudng.

Tinh tdp thé: Tac pham VHNTDG thuong la két qua ciia qua trinh séng tac tap theé.
Dau tién mot ngudi khai xudng, tic pham hinh thanh va duoc tap thé tiép nhan. Sau do,
nhitng ngudi khac tiép tuc luu truyén va sang tac lai lam cho tac pham bién doi dan, hoan

2 World Intellectual Property Organization (WIPO), Intellectual Property and Traditional Cultural
Expressions/Folklore, a series of Booklets dealing with intellectual property and genetic resources,
traditional knowledge and traditional cultural expressions/folklore Booklet n°1, tr.3.

3 Pugce ky két vao nam 1886 tai Berne, duoc stra d6i tai Berlin (1908), Roma (1928), Brussels (1948),
Stockholm (1967) va Paris (1971).

* Lucas-Schloetter (2004), 'Folklore' in Indigenous Heritage and Intellectual Property, ed. S. von Lewinski
(The Hague, Netherlands, Kluwer), tr.267.

> Luo Li (2014), Intellectual Property protection of traditional cultural expressions, Springer International
Publishing, tr.4.
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thién va phong pht thém vé noi dung ciing nhu hinh thtic nghé thuat. Tac pham VHNTDG
duoc xem nhu tai san chung cta mdi tip thé; mdi c4 nhan déu c6 thé sira chita, b sung
tac pham VHNTDG theo quan diém va kha nang nghé thuat ctia minh®.

Tinh truyén miéng: Tac pham VHNTDG dugc luu gitt bang phuong thirc truyén
miéng tir thé hé nay sang thé hé khéc, tir dia phuong niy sang dia phuong khac. Tinh
truyén miéng gitip cho tac pham VHNTDG lan téa nhanh dén nhiéu nguoi. Pic trung nay
mot mat lam cho tac phém VHNTDG dugc trau chubt, hoan thién, phu hgp hon véi tam
tinh cia nhan dan lao dong nhung mit khac ciing hinh thanh nén nhiéu di ban.

Tinh di ban: Tinh di ban 1a hé qua tat yéu tir tinh truyén miéng cia tac pham
VHNTDG. Do duoc truyén miéng tir nguoi nay sang ngudi khéac, tir doi niy sang doi
khac, tir dia phuong nay sang dia phuong khic nén tac pham VHNTDG duoc luu giir
bang tri nhé. Mdi ngudi c6 mot kha ning ghi nhé khac nhau va khi tiép nhan lai ¢6 nhitng
thay d6i it nhiéu theo vin hoa, tap tuc, hiéu biét, cim nhén, tAm tu, tinh cam cla riéng
minh dé tir d6 hinh thanh nén di ban’. Chinh diéu nay nén ciing rat kho dé xac dinh nhu
thé ndo l1a sang tao va lam giau c6 thém cho tac pham VHNTDG va nhu thé nao 1a bop
méo, xAm pham tac phidm ban dau.

Tinh dién xuéng: Nho vao cac hinh thire dién xudng nhu néi, ké, hat, dién, tac phém
VHNTDG phuc vy truc tiép cho cac sinh hoat khic nhau trong doi song cong dong, lam
phong pht hon doi sdng tinh than cho nhan dan lao dong. Dién xudng la mot phuwong thirc
gitip tic pham VHNTDG ton tai va phat trién.

1.3. Phin logi tic phdm vin hoc, nghé thudt din gian
Tac pham VHNTDG rat phong phti vé thé loai, bao gom:

(i) Truyén, tho, cau do: truyén tiéu 1am, ngu ngdn, sir thi, than thoai, truyén thuyét,
giai thoai, tho, ca dao, tuc ngit, cau do...

5 Theo Wikipedia: https://vi.wikipedia.org/wiki/V%C4%83n_h%E1%BB%8Dc_d%C3%A2n_gian, truy
cap ngay 05/8/2020.

" Vi du, bai ca dao “Tdt nuéc dau dinh”:

Hom qua tat nude dau dinh - Bo quén chiée 4o trén canh hoa sen - Em dugc thi cho anh xin - Hay 1a em dé
lam tin trong nha? - Ao anh sut chi dudng ta - Vo anh chua c6 me gia chua khau - Ao anh sit chi di lau -
Mai muon c6 iy vé khau cho cting - Khau roi anh sé& tra cong - Dén khi ldy chong anh sé& gitp cho - Gitip
cho mot thiing x6i vo - M6t con lon béo, mot vo ruou tim - Giap em doi chiéu em nam - D6i chin em dép,
d6i tram em deo - Gip em quan tam tién cheo - Quan nam tién cudi, lai déo budng cau.

Khi bai ca dao nay dén Pha Yén, ngudi dan noi nay lai tao ra di ban nhu sau :

Ao anh rach 15 ban sang - Cdy nang mua vai va quang cho anh - Va rdi anh tra tién cong - Dén lic liy
chdng anh gitip ciia cho - Gitp cho mot qua x6i vo - Mot con heo béo, mdt vo rugu tim - Gitp cho chiée
chiéu nang nam - Do6i 40 nang ban d6i vong nang deo - Gilp cho quan mét tién cheo - Quan nim tién cudi,
lai déo bong tai.

Nguon: Lé Nhat Ky (trich tir Kién thirc ngay nay, s6 146, naim 1994), http://e-cadao.com/ticuluan/cadao
dongdao/dibantatnuocdaudinh.htm, truy cap ngay 05/8/2020.
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(ii) Diéu hat, 1an diéu 4m nhac, diéu mia, v dién, nghi 1& va cac trd choi: tudng,
chéo, cai luong, diéu hat, lan diéu Am nhac; diéu mua, vo dién, tro choi dan gian, hoi lang,
cac hinh thitc nghi & dan gian...

(1i1) San phém ngh¢ thuat dd hoa, hoi hoa, diéu khic, nhac cu, hinh mau kién trac...%.

Cin ct vao hinh thirc biéu dat, tac phém VHNTDG c¢6 thé dugc chia thanh bdn loai:

- Thit nhdt, tac pham VANTDG duoc thé hién bang ngon tir (verbal expression) nhu
ca dao, tuc ngtr, cau dé, truyén tiéu 1am, ngu ngodn, su thi, than thoai, truyén thuyét, cau
doi...

- Thir hai, tac pham VHNTDG duoc thé hién bing 4m nhac (musical expression)
nhu hat xoan, hat xam, ca tru, quan ho, vi dam, cac diéu ho, tuéng, cheo, cai luong,...

- Thir ba, tac phdm VANTDG duoc thé hién bang hanh dong, cir chi (expression by
action) nhu cac diéu mua, cac nghi 1 dan gian,. ..

- Thir tw, tac pham VHNTDG duogc thé hién thong qua vat thé (expression in
tangible forms) nhu tranh v&, tuong, phu diéu, nhac cu...’.

Cin ctt vao loai hinh, tic phdm VHNTDG c6 thé duge chia thanh hai loai:

- Thit nhdt, tac pham van hoc dan gian (bao gdm truyén thuyét, truyén co tich,
truyén ngu ngén, truyén tiéu 1am, ca dao, tuc ngit, cau do, su thi...).

- Thit hai, tac pham nghé thuat dan gian (bao gdm cac diéu hat, diéu mta dan gian,
cac nghi 1€ dan gian, tranh dan gian, cac loai hinh ngh¢ thuat thii cong dan gian...).

2. Co ché bio hd quyén tac gia ddi véi tac pham vin hoc, nghé thuit din gian theo
quy dinh cia phap luat hién hanh

2.1. Can cik phdt sinh, xdc lap quyén doi véi tac pham van hoc, nghé thudt din gian

Khoan 1 Diéu 6 Luat S¢ hiru tri tué nam 2005 quy dinh quyén tac gia phat sinh ké tir
khi tac phém dugc sang tao va dugc thé hién dudi mot hinh thic vat chit nhat dinh. Téc
phém ¢ thé duoc dinh hinh trén giéy, trén céac chat liéu tuong tu, trén g6, trén 6 dia, trén
cac phuong tién k¥ thuat s6... Vi du, mot bai hat co thé duge thé hién bang nhitng khudng
nhac trén gidy hodc bang ban thu 4m. Ngay nay, v6i su phat trién ciia khoa hoc - k¥ thuat,
céc hinh thtrc vat chét dinh hinh tac phém ngay cang trd nén da dang hon. Viéc dinh hinh
tac phém khong chi ding lai ¢ viéc viét, in, V&, chup, ghi am, ghi hinh, cham khéc trén cac

hinh thtrc vat chat co dién nhu gidy, vai, lua, g, d4, gom, sanh, si, xi mang, thuy tinh,

¥ Khoan 1 Pidu 23 Luat S6 hitu trf tué nim 2005 va khoan 2 Diéu 18 Nghi dinh s 22/2018/ND-CP.

? Xem thém: P.V. Valsala G. Kutty (2002), National experiences with the protection of expressions of
Jolklore/ Traditional cultural expressions: India, Indonesia and The Philippines, WIPO, tr.12.
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kim loai,... ma con trén nhitng hinh thirc khac nho vao su tién bo ctia khoa hoc - k¥ thuat
nhu trén bang video, bang tir, b cung, dia tu, dia CD, VCD, DVD, CD-ROM, dia vi tinh
va céc loai thiét bi, phuong tién ki thuat sé khac'®. Nhu vy, theo quy dinh phap luat Viét
Nam, viéc dinh hinh duéi mot hinh thirc vat chét 1a mot didu kién quan trong dé tac pham
dugc bao hd quyén tac gia.

Tuy nhién, d6i véi tac pham VHNTDG quy dinh tai cdc diém a, b va c khoan 1 Diéu 23
cua Luat So hiru tri tu¢ nam 2005 (bao gém truyén, tho, cau dd, diéu hat, lan diéu am
nhac, diéu mta, vé dién, nghi 1&, tro choi dan gian va hoi lang) thi yéu cau vé viéc dinh
hinh duéi mot hinh thic vat chat khong duogc dat ra. No1 cach khac, cac tac phém
VHNTDG nay van dugc phap luat bao ho ma khdng phu thudc vao viéc dinh hinh"'. Pay
¢6 thé duge xem 1a mot ngoai 1& dbi véi co sd xac 1ap quyén tac gia tai khoan 1 Diéu 6
Luat S¢ hitu tri tué nim 2005. Ngoai 1& nay xuat phat tir dic thu ciia tac pham VHNTDG
s0 v6i cac loai hinh tac pham khac. Tac pham VHNTDG la két qua lao dong sang tao tri
tu¢ cua mot tap thé, mot cong déng, duoc gin gilt va luu truyén tir thé hé nay sang thé hé
khac thuong 1 dudi hinh thirc truyén miéng. Xut phat tir dic trung mang tinh truyén
miéng nén néu yéu cau cac tic pham VHNTDG phai dugc dinh hinh duéi mot hinh thirc
vét chat nhat dinh méi duge bao ho thi s& khong phu hgp. That vy, rat nhiéu diéu hat, lan
diéu am nhac, diéu mua, v dién va cac nghi 18 khong dugc ghi chép lai hoac dinh hinh
dudi cac hinh thirc vat chét khac. Do vay, viéc budc tat ca tac phém VHNTDG phai duogc
dinh hinh duéi mot hinh thirc vat chat s& can trd kha ning duoc bao ho cua loai hinh tac
phém nay va di nguoc lai véi chinh sach cua Nha nudc trong viéc bao ton, phat huy cac
gia tri tt dep ctia tic pham VHNTDG.

Déi voi tac phém VHNTDG la san phém ngh¢ thuat dugc biéu dat trong mot vat thé
hitu hinh nhu dd hoa, hoi hoa, diéu khic, nhac cu, hinh mau kién trac va cac loai hinh
nghé thuat khac duogc thé hién dudi mot hinh thirc vat chét (diém d khoan 1 DPiéu 23 cua
Luat S¢ hiru tri tu¢ nam 2005) thi yéu cau vé viéc dinh hinh 1a can thiét. Do 1a 1y do ma
Diéu 18 Nghi dinh s6 22/2018/ND-CP quy dinh “tic pham VHNTDG quy dinh tai cac
diém a, b va ¢ khoan 1 Diéu 23 ctia Luat s& hitu tri tué dugc bao hd khong phu thudc vao
viéc dinh hinh”, con tac phém VHNTDG quy dinh tai cac diém d khoan 1 Diéu 23 cua
Luat nay van phai dap tmg yéu cau vé viéc dinh hinh dé dugc phép luat bao ho.

Ngoai ra, tic pham VHNTDG duoc bao hé ma khong phu thude vao gia tri noi dung
va gia tri nghé thuat. Piéu ndy c6 nghia 13 néu cho ring cac bai ve, bai ca dao, ciu ddi,

10 Truong Pai hoc Luat Thanh phé Hb Chi Minh (2019), Gido trinh Ludt S¢ hitu tri tué Viét Nam (tdi ban,
¢6 sira chira, bo sung), Nxb Héng Puc, tr.65.
"' Khoan 3 Diéu 18 Nghi dinh s 22/2018/ND-CP.
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truyén ngu ngon, cac diéu ho, di€u mua, di€u hat hay cac birc tranh dan gian,... phai dap
ung nhiing yéu cau nghé thuat nhét dinh méi duge bao ho thi khong chinh xéac. Béi vi tac
pham VHNTDG duoc bao ho ma khong phan biét ndi dung hay chit luong. Diéu nay xuét
phat tir ddc diém chung cta quyén tac gia ddi v6i cac tac pham vin hoc, nghé thuat, khoa
hoc dugc bao ho. Tuy nhién, giong nhu tit ca cac tac pham khac, tic pham VHANTDG chi
duoc bao ho khi ndi dung clia tac pham khong vi pham phap ludt, khong vi pham dao dirc,
thuan phong my tuc, khong c¢6 hai cho qudc phong, an ninh quéc gia. Day 1a chinh sach
chung ctia Nha nudc vé s hitu tri tué duoc quy dinh tai Diéu 8 Luét S& hitu tri tué ndm 2005.

2.2. Pham vi bdo h¢ quyén doi véi tic phdam vin hoc, nghé thudt din gian

Nham giit gin va phat huy céc gi tri cta tic pham VHNTDG, t6 chirc, ca nhan khi
sit dung tac phaim VHNTDG phai din chiéu xuit x{r ctia loai hinh tac phim dé va bao
dam giir gin gia tri dich thyc cua tic pham VANTDG." Sir dung tic pham VANTDG ¢
day duoc hiéu 1a viéc suu tim, nghién ctru, biéu dién, gidi thi€u gia tri dich thuc cua tac
pham VHNTDG". Theo khoan 5 Diéu 18 Nghi dinh s6 22/2018/ND-CP thi dan chiéu
xuét x{r loai hinh tac phém VHNTDG la viéc chi ra nguén géc, dia danh ctia cong déng cu
dan noi tac phém VHNTDG duogc hinh thanh. Vi dy, khi st dung cac btrc tranh Dong Ho
dé dwa vao mot an pham (sach, bao, lich...), cac to chirc, ca nhan phai chi 16 tén buic tranh
(chang han: Pam cuéi chudt, himg dira, ddu vat, danh ghen...) va noi xuat xir (lang tranh
Pong Ho). Tuy nhién, quy dinh tai Piéu 23 Luat S& hitu tri tué ndam 2005 chua giai thich
rd thé nao 1 “gid tri dich thuc” cta tac pham VHNTDG. Vi du nhu nhac sy Tran Tién st
dung cac lan diéu dan ca nhu 1y qua ciu, 1y ngua 6 dé sang tac bai hat co anh hudng dén
“gia tr1 dich thuc” cua céac lan di¢u dan ca do khéng...”.

Ngoai yéu cau vé viéc cac to chirc, ca nhan khi st dung tic pham VHNTDG phai
dan chiéu xuat xr cta loai hinh tdc pham d6 va bao dam giir gin gia tri dich thyc cta tac
phém VHNTDG thi Luat S¢ hitu tri tué nam 2005 khong dat ra van dé lién quan dén
nghia vu tra tién ddi véi viée sir dung tac pham VHNTDG. V& van dé nay, hién nay c6 hai
luong quan diém. Quan diém thtr nhat dong tinh véi quy dinh hién tai ctia phap luat s&
hiru tri tué. Térc 1a cac to chirc, c nhan khi sir dung tic pham VHNTDG thi khong phai tra
phi cho viéc st dung (nd1 cach khac 1a khong phai thuc hién bat ¢t mot nghia vu kinh té
nao) ma chi can thuc hién nghia vu vé tinh than 1a dan chiéu xuit x cta loai hinh tac
phém do va bao dam gilr gin giad tri dich thyc cua tac phém VHNTDG duoc st dung.

Quan diém th{r hai cho rang can thiét phai thu phi khi céc to chirc, ca nhan sir dung tac

"2 Khoan 2 Diéu 23 Luat S hitu tri tué nam 2005.

1 Khodan 4 Diéu 18 Nghi dinh s 22/2018/ND-CP.

" Le Nét (2006), Quyén s¢ hitu tri tué, Nxb Pai hoc qudc gia Thanh phd Ho Chi Minh, tr.53.
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phim VHNTDG cho myc dich lgi nhuan. Dong thoi, phap luat ciing can cé quy dinh lién
quan dén viée str dung s6 tién thu duogc, chéng han nhu s tién thu dwoc tir viée sir dung
tac pham VHNTDG cua céc to chirc, ca nhan s& dugc dua vao quy phuc vu cong tac bao
tdn va phat huy gia tri tic phdm VHNTDG. Y kién c4 nhén cia tac gia ddng tinh v6i quan
diém nay. Bai 18, trong bdi canh hoi nhap hién nay, cac loai hinh tac pham VHNTDG c6
nguy co bi mai mdgt, tham chi bién méat. Viéc thu phi st dung khi cac t6 chitc, ca nhan sir
dung tac phdm VHNTDG cho muc dich loi nhuan nham dé phuc vu tré lai cong tac bao
ton, gin gilt cac tac pham VHNTDG. D6 ciing chinh 13 bao ton, gin giir cic gi4 tri tinh
than t6t dep cua dan toc. O ddy, khong phai moi hanh vi st dung tac pham VHNTDG déu
bi thu phi. Néu céc to chirc, c4 nhan str dung tac pham VHNTDG nham muc dich c4 nhan,
nghién ctru, swu tam, gidi thiéu gia tri dich thuc cua tic pham VHNTDG hoic nhiing
truong hop theo quy dinh tai Pidu 25 Luét S& hitu tri tué¢ nam 2005 thi khong phai tra phi.
Viéc thu phi s& dugc dit ra trong trudng hop sir dung, khai thac cac quyén tai san di voi
tac pham VHNTDG nham muyc dich loi nhuan. Viéc thu va quéan 1y phi nay nén duoc giao
cho co quan quan 1y nha nudc vé quyén tac gia va quyén lién quan. Khoan phi thu duoc s&
duoc danh cho cac hoat dong phat trién vin hoa, trong d6 c6 bao ton tac pham VHNTDG.

2.3. Thoi han bdo hé tic phdam vin hoc, nghé thudt din gian

Thot han bao ho quyén tac gia dugc quy dinh tai Diéu 27 Luat S hiru tri tué nam 2005.
Theo d6, cac quyén nhan than khong gin tai san (khoan 1, 2, 4 Diéu 19 Luat So hiru tri tué
nam 2005) duoc bao ho vo thoi han. Quyén nhan than gan tai san (khoan 3 Diéu 19 Luét S¢
hitu tri tué nam 2005) va cac quyén tai san'’ (Piéu 20 Luat S¢ hitu tri tué ndm 2005) dugc
bao ho trong mot thoi1 han nhét dinh. Thoi han bao hd cu thé tuy thudc vao tung loai hinh
tac phém. Hét thoi han bao ho, tac phém thudc vé cong ching va moi td chirc, ca nhan déu
c6 quyén sir dung tic pham nhung phéi ton trong cic quyén nhéan than cua tac gia'®. Poi
v6i quyén cong b tac phadm va cac quyén tai san thi thoi han bao ho nhu sau:

- Tac pham dién anh, nhiép anh, my thuat Gmg dung, tac pham khuyét danh c6 thoi
han bao ho 13 75 nam, ké tir khi tic phdm dugc cong bd 1an dau tién. Néu cac tac pham

"% Quyén tai san bao gdm quyén lam tac pham phai sinh; quyén biéu dién tac phim tru6c cong ching; quyén
sao chép tac pham; quyén phan phéi, nhap khau ban gdc hodc ban sao tic pham; quyén truyén dat tac pham
dén cong ching bang phuong tién hitu tuyén, vo tuyén, mang thong tin dién tir hodc bat ky phuong tién ky
thuat nao khac; quyén cho thué ban gbc hodc ban sao tac pham dién anh, chwong trinh may tinh.

Chu so hiru quyén tac gia doc quyén thyc hién hodc cho phép ngudi khac thuc hién cac quyén tai san nay.
T6 chirc, ca nhan khi khai thac, sir dung mot, mot s6 hodc toan bd cac quyén tai san nay phai xin phép va
tra tién nhuan but, thu lao, cac quyén lgi vét chit khac cho chu s hitu quyén tac gia (trir cac trudng hop
ngoai 18 duoc quy dinh tai Diéu 25 va Piéu 26 Luat S¢ hitu tri tué nam 2005).

' Pidu 43 Luat S& hitu trf tu¢ nam 2005.
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trén chua dugc cong bd trong thoi han 25 nim ké tir khi dugc dinh hinh thi thdi han bao
ho 13 100 nam duoc tinh tir khi tic pham duoc dinh hinh.

- Céc tac pham khac c6 thoi han bao ho 1a sudt cude doi tac gia va 50 nam tiép theo
nam tac gia chét (hay goi tit 1a 50 naim PMA)"". Béi véi tac pham co ddng tac gia thi thoi
han bao ho chdm dirt vao ndm thir 50 sau nim dong tac gia cudi cling chét.

Tuy nhién, xuat phat tir tinh tap thé va tinh truyén miéng nén tac phaim VHNTDG
thuong khong thé xac dinh dugc chinh xéac tac gia. Do vay, thoi han bao ho quyén tac gia
d6i voi tic pham VANTDG rét khac so véi cac loai tac pham khac. Cac quyén nhan than
gan véi tac pham VHNTDG (quyén dugc dan chiéu xuat x{, bao dam giit gin gia tri dich
thuc, khong xuyén tac tac phém...) duogc bao hd vo thoi han. Con thoi han bao hd dbi vai
cac quyén tai san gan voi tic phdam VHNTDG thi hién nay phap luat s¢ hiru tri tué chua c6
quy dinh riéng cho loai hinh tic phim nay ma chi ¢ quy dinh chung tai khoan 2 Diéu 27.
Néu can cr vao diém b khoan 2 Piéu 27 Luat S¢ hitu tri tué nam 2005 thi tac pham
VHNTDG c6 thoi han bao ho dbi voi cac quyén tai san 1a sudt cude doi tac gid va 50 nim
tiép theo nam tac gia chét. Tuy nhién, do thudng 14 sang tao ctia cong dong, khong thé xac
dinh chinh xac tic gia ctia tic phim nén c6 thé ndi thoi han bao ho ddi véi cac quyén tai
san gin v4i tac pham VHNTDG la khong xac dinh.

3. Két luan

Bio ho tac pham VHNTDG gitip gin giit, bao ton va phat huy cac gia tri tot dep ctia
van hoa dan toc duoc két tinh trong cac tac pham VANTDG. Néu khong bao ho thi cac
tac pham VHNTDG c6 nguy co bi mai mét, that truyén, nhét 1a trong bdi canh hoi nhap
qudc t&'®. Bé thuc hién diéu nay, viéc yéu cau cac to chirc, ca nhan khi sir dung tic pham
VHNTDG phai dan chiéu xuat xtr cia loai hinh tac pham d6 va bao dam giir gin gia tri
dich thyc cua tac pham VHNTDG, khong xuyén tac, bop méo tac pham 1a diéu hét sirc
can thiét. Tham chi, ching ta phai xem xét dén viéc thu phi khi céc to chirc, ca nhén sir
dung tac phdm VHNTDG cho myc dich lgi nhuan nham dé c6 thém ngudn kinh phi phuc
vu trd lai cong tac bao ton, gin giir loai hinh tic pham nay. Ngoai ra, bao ho tac pham
VHNTDG con 1a dé cong nhan ngudn gdc sang tao tic pham, ton trong cong stc sang tao

clia cac tac gia va dong thoi chéng lai nhirng hanh vi xam pham, nhat 13 hanh vi bop méo,

" PMA: Post mortem auctoris (thuét ngir latin duoc sir dung trong phép ludt v& quyén tic gia c6 nghia 1a
sau khi tac gia chét).

"® Viéc nhiéu tac pham VHNTDG bi mai mdt, bi lang quén va cé nguy co bi bién mat da va dang dién ra.
Diéu nay rat d& dé nhan ra. Chiang han nhu trong thoi dai ngay nay, tré em hau nhu it doc cac bai vé, ca
dao, ddng dao hay choi céc tro choi dan gian nhu truéc day.
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xuyén tac ndi dung, vi pham gia tri dich thyc cta cac tac phém VHNTDG". Viéc hoan
thién phap luat vé bao ho quyén tac gia dbi voi tac pham VHNTDG sé& gitp tao ra mot
hanh lang phap 1y viing chic cho cong tac bao ton va phat huy loai hinh tac pham dic biét
nay, nhét 13 trong bdi canh hoi nhap qudc té, khi ma cac gia tri van hoéa dan gian truyén

thdng c6 nguy co bi mai mot, lang quén hay bi thay thé boi van hoa ngoai lai.
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" Hién nay, phép luat so hitu tri tué vAn chua c6 nhitng quy dinh riéng dé xac dinh hanh vi xAm pham
quyén déi voi tac pham VHNTDG. Néu ap dung quy dinh chung vé& hanh vi xdm pham quyén tac gia tai
Diéu 28 Luat S hitu tri tué nam 2005 cho tac pham VHNTDG thi s& khéng phit hop do nhimg dic thu cua
loai hinh tac pham nay so v&i cac tac pham con lai.
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