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Thuat nglt “nhom td1 pham” va hanh
vi thanh 13p, tham gia nhém t1 pham lan
dau tién duoc ghi nhan tai khoan 1, Piéu 14
B0 luat Hinh sy Viét Nam nam 2015 duoc
sira doi, bo sung nam 2017 (sau day goi 1a
BLHS nam 2015). Pay 1a mét trong nhiing
tién bd cia BLHS ndm 2015 nhim noi luat
hoéa cac quy dinh c6 lién quan cia diéu wdc
quéc té ma nudc ta 1a thanh vién, cu thé 1a
ndi ludt hoa quy dinh Cong udc cua Lién
hop qudc vé chdng toi pham cd t6 chirc
xuyén qudc gia (sau day goi tat 1a CTOC).
Trén co s& phan tich quy dinh vé nhom toi
pham trong CTOC, bai viét chi ra mot sd
kién nghi dé tiép tuc hoan thién BLHS nam
2015 trong thoi gian toi.
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The term “criminal group” and the act
of establishing and joining a criminal group
for the first time are recorded in Clause 1,
Article 14 of the Vietnamese Criminal Code
2017, amended and supplemented in 2017
(hereinafter referred to as the Criminal Code
2015). This is one of the advances of the
Criminal Code 2015 to internalize the
of the international

treaties to which our country is a party,

relevant provisions

namely the internalization of the provisions
of the Convention against Transnational
Organized Crime (hereinafter referred to as
CTOC). Based on the analysis of regulations
on criminal group in CTOC, this article will
provide some recommendations to continue
to improve the Criminal Code 2015 in the

future.
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1. it van dé

Trong nhitng nim gan day, tinh hinh hoat dong cua cic nhém toi pham ¢ Viét Nam
ngay cang gia ting vé sd lugng va c6 dién bién phuc tap, giy ra nhiéu hdu qua nghiém trong
dén an ninh x4 hoi va kinh té. Pic biét, cac nhom toi pham nay con mé rong quy mo khong
chi trong nudc ma con lién két voi cac nhom toi pham & nudc ngoai, tao thanh cdc nhom tdi
pham c6 t6 churc xuyén quéc gia, de doa dén an ninh thé gidi va khu vuc. Thyc trang trén da
dit ra yéu cau cap thiét cho mdi qubc gia cling nhu cong ddng qudc té 1a phai thiét 1ap khung
phap 1y chung trong pham vi toan cau dé dau tranh ¢ hiéu qua véi loai toi pham nay. Viét
Nam di chinh thirc phé chuan Céng ude Lién hop qudc chdng to6i pham co to chic xuyén
qudc gia vao ngay 08/6/2012. Véi su phé chuan nay, Viét Nam di chinh thic cam két thyc
hién cac nghia vu phéap 1y qudc té trong Cong udc, trong d6 bao gom nghia vu tdi pham hoa
quy dinh v& nhém toi pham va hanh vi thanh 1ap, tham gia nhom t6i pham dugc Cong udc
quy dinh.

B luat Hinh sy nam 2015 da c6 quy dinh vé nhom toi pham va hanh vi thanh 1ap, gia
nhap nhém toi pham tai Diéu 14 1a mot trong nhitng trudng hop cia chuan bi pham tdi. Viée
bd sung tai Diéu 14 d3 thé hién budc tién rd rét ciia Viét Nam trong viéc noi luat hoa quy dinh
cia CTOC. Tuy nhién, BLHS nam 2015 van chua c6 quy dinh cy thé vé “nhém toi pham”. Vi
vay, viéc nghién clru vé van dé thuat nglt “nhém to1 pham” trén co s& so sanh vdi CTOC sé€
cho chiing ta kinh nghiém dé hoan thién hé thong phap luat, ddp ing yéu cau ddu tranh phong
chbng véi cac nhom toi pham.

2. Khai niém va dic diém nhém tdi pham theo quy dinh ciia Céng wéc ciia Lién hop
quoc vé chong tdi pham cé to chire xuyén qudc gia

Cong wde Lién hop qudc vé chdng toi pham c6 t6 chirc xuyén qubc gia dugc ban hanh
boi Nghi quyét A/RES/55/25 ngay 15/11/2000 tai phién hop thir 55 cua Dai hoi déng Lién
hop qudc. Cong udc mé dé cac qudc gia ky dén ngay 12/12/2002 va bit dau c6 hiéu lyc khi
c6 da 40 qudc gia phé chuan. Dén ngay 29/9/2003 CTOC chinh thirc ¢6 higu luc®.

CTOC sir dung thuat ngit tiéng anh 13 “organized criminal group” ¢6 thé hiéu 1a “nhom
nguwoi pham t6i cé t6 chire”. Khi dich cum tir ndy sang tiéng Viét thi thuat ngit “nhom toi
pham c6 td chirc” dang duogc nhiéu hoc gia str dung trong nghién ctru ciia minh’. Tuy nhién,
dé dam bao tinh chinh xéc, tac gia xin st dung nguyén van thuat ngit “organized criminal
group” khi phén tich vé khai niém nay theo quy dinh cia CTOC.

8 L& Minh Tudn (2004), Mot s6 ndi dung co ban ciia Cong wéc ciia Lién hop quoc vé chong tdi pham cé t6
chike xuyén quoc gia, Tap chi Kiém sat, sé thang 10/2004, tr.49.

9 Mot s6 hoc gia str dung nhu: tac gia Nguyén Trudong Giang, Nguyén Ngoc Anh trong cudn Céng wde cia
Lién hop quéc vé chong tgi pham cé t6 chire xuyén quoc gia, Nxb Cong an nhan dan; Bui Pinh Tién trong
trong cudn Ngi ludt héa cdc quy dinh ciia Cong woc chong t6i pham c6 t6 chire xuyén quoc gia, Nxb Hong
Dtic - Hoi Luét gia Viét Nam do tac gia Nguyén Thi Phuong Hoa chu bién; Bui Pinh Tién (2010) trong
Luén van thac si “Hoan thién phap ludt Viét Nam theo Cong woc cua Lién hop quéc doi véi nhom 16i pham
co to chuc”.
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Khai niém “organized criminal group” dugc quy dinh tai Diéu 2 cia CTOC: “Nhém
toi pham co 16 chirc nghia la mét nhom co co cau tir ba nguoi tro lén, 16n tai mot thoi gian va
hoat dong co phéi hop dé thue hién mot hay nhiéu toi pham nghiém trong hodc cac hanh vi
pham t6i dwoc quy dinh trong Cong wée nay, nham cé dwoc, truc tiép hay gian tiép, loi ich vé
tai chinh hay vit chdt khac .

Dua vao khai niém nay, co6 thé rat ra mot sd dic diém cua “organized criminal group”
nhu sau:

Thit nhat, vé s6 lwong nguoi ciia nhém.

S6 luong ngudi trong “organized criminal group” theo quy dinh cia CTOC 1a nhém co
cau tir ba nguoi tré 1én. Pidu nay c6 thé 1y giai dwa vao nhém co cau thuong ¢ sy phan cong
vai tro trong qua trinh thuc hi€n tdi pham néi chung nén nhém khong thé c6 hai nguoi.

Bén canh d6, muc dich ctia nhém 1a thye hién td1 pham dé dat duoc loi ich vé tai chinh
hay lo1 ich vat chét khac, léy viéc pham t01 dé ton tai, vi vay khi dirng trudc nhirng tinh huéng
kho khan can quyét dinh trong viéc thuc hién toi pham hodc duy tri nhom thi phai c6 ba ngudi
trd 1én mai thé hién duoc y chi cua sé dong va budc nhitng nguoi con lai phai nghe theo. Vi
quy dinh cu thé vé sb luong nguoi, Cong udc da tao ra su théng nhét vé cach hiéu, tao diéu
kién cho cac quéc gia thanh vién d& dang ap dung vao thyc tién quéc gia minh.

Thit hai, vé co cdu t6 chirc va thoi gian ton tai ciia nhém, “organized criminal group”
la nhém co cau tir ba nguoi tré 1én va ton tai trong thoi gian nhdt dinh.

Vé cach hiéu nhom co cau: Theo tai liéu hudng dan lap phép duoc soan thao boi UNODC!!
thi nhom co cau phai dugc hiéu theo nghia rong, 1a nhém ton tai nhip nhang trong mot thoi
gian, ¢ thé co cdu trac doc phan cap hodc cau triuc phuc tap khac, ciing nhu cac nhoém khong
phan cép, trong d6 vai trd cua cac thanh vién trong nhom khong duoc chi dinh chinh thic.
Mot nhom céu tric khong can thiét phai ¢ hinh thic t6 chie, véi mot cau trac duy tri duoc
thanh vién va xac dinh ro6 vai trd, chiic nang cua tung thanh vién. Tuy nhién, n6 phai duoc tao
thanh mot cach ngau nhién dé thuc hién hanh vi pham toi ngay lap tic'?

V& thoi gian ton tai, vi nhém co cdu phai dugc hinh thinh mét cach ngiu nhién theo cau
trac doc phén ting hodc cdu trac ngang dan trai nén nhém to6i pham sé& ton tai trong mot thoi
gian nhit dinh, khong thé xac dinh cy thé boi thoi gian ton tai nay sé tuy thudc vao hoat dong

10 Nguyén Truong Giang, Nguyén Ngoc Anh (2005), Cong wéc Lién hop quéc vé chong téi pham cé t6
chire xuyén quéc gia va cdc nghi dinh thir bé sung, Nxb Cong an nhan dan, Ha Noi, tr.223.

! United Nation Office on Drugs and Crimes (UNODC) (2004), “Legislative guides for the implementation
of the united nations convention against transnational organized crime,and the protocols thereto”, United
Nations, New Y ork.

12 UNODC, “Legislative guides for the implementation of the united nations convention against transnational
organized crime,and the protocols thereto”, doan 28.
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pham tdi cua nhém toi pham. Tuy nhién, cac nhém tdi pham thuong c6 pham vi hoat dong
xuyén qudc gia va thuong xuyén anh hudng nhidu qudc gia cing mét luc'® nén cac nhom nay
thuong co thoi gian ton tai twong ddi 1au dai.

Thir ba, vé muc dich pham tji.

“Organized criminal group” ¢6 myc dich nham truc tiép hodc gian tiép dat duoc loi ich
tai chinh hay vat chat khac. Nhu vay, “organized criminal group” sé& khong bao gom céc
nhom t6i pham ma khong tim kiém bat ky loi ich vé tai chinh hay loi ich vat chét nao khac.
Theo d6, nhitng nhom t6i pham cé t6 chirc nhu nhom khing bd hodc nhom nbi loan sé& khong
thudc pham vi ctia “organized criminal group”, voi diéu kién 13 cac muc tiéu cua ho hoan
toan phi vét chat. Tuy nhién, CTOC van c6 thé 4p dung ddi v6i cac t6i pham ma nhitng nhém
d6 thuc hién trong truong hop pham nhiing tdi theo quy dinh cua Cong ude (vi dy, pham 1
cuop tai san dé nang cao loi ich tai chinh va vat chét)”. Viéc gidi han pham vi muc dich vat
chit ma khong dé cap td1 céc loi ich khac nhu 1¢1 ich chinh tri 1a ¢6 co s& khoa hoc dung dan
vi trong thé gidi da cuc, da qubc gia cac qudc gia thanh vién cua Lién hop qudc khé co thé
déng thuén véi nhau vé muc dich chinh tri cia nhém ti pham co t6 churc.

Thir tw, theo quy dinh cia CTOC thi “organized criminal group” dugc thanh lap dé
thue hién mot hay nhiéu “toi pham nghiém trong” hodc cac hanh vi pham t6i khac duoc quy
dinh trong CTOC. Tai Piéu 2 CTOC c¢6 quy dinh rd “tdi pham nghiém trong 1a hanh vi pham
t61 c6 thé bi trung phat boi hinh phat tu it nhét 14 04 nam hodc hinh phat khac nang hon”. Nhu
vay, Cong udc xac dinh “tdi pham nghiém trong” dya vao giéi han t6i thiéu cua mirc hinh
phat mdi quéc gia.

Tuy nhién quy dinh vé “tdi pham nghiém trong” & phéap luat hinh sy mdi qudc gia s&
khac nhau, phu thudc vao truyén théng phéap 1y va diéu kién cu thé; tham chi & mdi qudc gia
quy dinh vé t6i pham nghiém trong ciing s& c6 sy thay doi giita cac thoi ky. Chinh vi vay, tai
liéu hudng dan caa UNODC c6 giai thich rang khong yéu cau méot qudc gia thanh 1ap mot
dinh nghia vé toi pham nghiém trong trong B luat Hinh sy cua minh. Can luu y réng, néu céc
quéc gia thanh vién mudn quy dinh cic hanh vi pham toi khac v6i mot nhom t6i pham theo
Diéu 5, 6, 8 va 23 clia Cong udc, phai dam bao rang cac hinh phat duoc cung cip dap tng cac

diéu kién cua dinh nghia vé nhom toi pham caa CTOC'.

13 UNODC, “Legislative guides for the implementation of the united nations convention against
transnational organized crime,and the protocols thereto”, doan 57.

14 Nguyén Thi Phuong Hoa, Bui Dinh Tién (2016), Néi ludt héa cic quy dinh ciia Cong wéc chong toi
pham co 16 chirc xuyén quéc gia trong B¢ ludt Hinh sy Viét Nam, Nxb H(‘”)ng Pic, tr.55.

15 UNODC, “Legislative guides for the implementation of the united nations convention against
transnational organized crime, and the protocols thereto”, doan 27.
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3. Khai niém va dic diém cia “nhém toi pham” trong quy dinh ciia phap luit hinh sw
Viét Nam

Nghién cutu lich st 1ap phép hinh sy ciia nudce ta, nhan théy khai niém “nhém to1 pham”
chi m&i xuét hién tai BLHS nam 2015, tuy nhién, ndi ham cia khai niém nay da dugc thé hién
& rat nhiéu van ban trude d6, mac du chua duge quy dinh truc tiép, déy da nhung da duoc thé
hién gian tiép qua mét s6 quy dinh ¢6 lién quan nhu:

Trong Hodng Viét ludt 16" dudi thoi Nguyén (1802 - 1945) da dé cap dén mot sb van dé
phap 1y lién quan vé& nhom t6i pham tai Diéu 142: “Pham suw két hji voi nhau, khéng ci ky
han bao lau, s6 nguoi bao nhiéu, va nhitng sw ban dinh voi nhau muc dich dé du hanh hay la
thuc hanh nhitng sy hai dén than thé hay tai san nguoi ta thoi cho la dai toi ca’. biéu 143
Hoang Viét luat 18 cling quy dinh trach nhiém hinh su, ché tai déi v6i cic ca nhan thyc hién
hanh vi két hoi: “Hé ai nhdp hoi hay la du cuoc ban dinh thuoc vé muc dich ké trong Piéu néi
trén, néu xét la chanh pham thoi sé bi khé sai tir 10 nam dén 20 nam, nhitng nguwoi tirng pham
€ bj kho sai tir 5 dén 10 nam”"".

Sau cach mang thang Tam, khi Nha nudc Viét Nam Dan chu Cong hoa dugc thanh lap,
cling c6 mot sb sac 1énh quy dinh viéc truy ctru trdch nhi€ém hinh sy ddi voi nhirng to chuc,
dang phai phan dong, chéng pha Chinh phu. Cu thé: Sic 1énh s 133/SL ngay 20/01/1953
trung tri nhitng td1 pham dén an toan nha nudce, ddi noi va ddi ngoai; Sic 1énh s6 151/SL ngay
12/4/1953 trimg tri dia chu chdng phap lut; Sic 1énh sd 267/SL ngay 15/6/1956 tring tri
nhitng &m muu va hanh dong pha hoai tai san cua Nha nudc, cua hgp tac xa, cua nhan dan
lam can tr& viée thuc hién chinh sach, ké hoach cua nha nudc. Tuy nhién, nhitng van ban
phap luat ndy ciing chua dua ra khai niém chung vé t6 chtrc phan dong noi riéng, nhom toi
pham noi chung'®.

BLHS nim 1985 1an dau tién dua ra khai niém ddng pham, cac loai ngudi dong pham
va hinh thirc pham t6i ¢6 t6 chie. Theo d6, pham ti ¢6 t6 chitrc con duge Bo luat quy dinh 1a
mot tinh tiét ting ning trach nhiém hinh sy. Quy dinh vé pham t6i c6 t6 chic duoc giir
nguyén tai BLHS nam 1999, sira doi, bé sung nam 2009.

16 Hoang Viét ludt 1¢ 1a bd luat dugc ban hanh dudi tridu Nguyén, thoi vua Gia Long, c6 su két hop giira
dtee tri, phép tri, nhan tri; dugc xem 14 co s& dé cc vi vua sau ndy cua nha Nguyén st dung dé thuc hién
quyén cai tri tuyét di ciia minh. B¢ lut nay duoc vua Gia Long cho tién hanh bién soan tir ndm 1811, do
Nguyén Van Thanh lam Tong tai soan, nim 1812 thi hoan thanh. Pén nim 1815, nha vua cho ban hanh va
ap dung rong rai trén pham vi ca nude. Co thé danh gia day 1a 1a bo luat ddy du va hoan chinh nhét trong hé
thong luat co clia nude ta va 1a b luat dau tién trong lich sir phong kién Viét Nam c6 su théng nhét tir Bic
vao Nam.

17 Tran Quang Tiép (2007), Déng pham trong Ludt Hinh sy Viét Nam, Nxb Tu phap, Ha Noi, tr.184.

18 Nguyén Ngoc Hién (2016), T6 chitc tdi pham & Viét Nam, nhitng van dé 1y ludn va thiee tién, Nxb Chinh
tri qudc gia, tr.11.

42



TAP CHI PHAP LUAT VA THUC TIEN - SO 45/2020

Tai BLHS nam 2015, thuat ng@t “nhém to1 pham” lan dau duoc ghi nhén tai khoan 1,
biéu 14 véi ndi dung: “Chudn bi pham toi la tim kiém, sira soan cong cu, phuong tién hodc
tao ra nhitng diéu kién khac dé thwc hién toi pham hoac thanh lap, tham gia nhom toi pham
triv treong hop quy dinh tai Piéu 109, diém a khodn 2 Piéu 113 hodc diém a khodn 2 Diéu
299 ciia BY ludt nay”. Quy dinh nay tao co s& phap 1y dé chu dong ngin chin sdm toi pham
xay ra, gop phan nang cao hiéu qua phong ngira toi pham, déng thoi phi hop véi tinh than cua
Cong uée chdng t6i pham co to chirc xuyén qudc gia.

Tuy nhién, BLHS 2015 khong dua ra dinh nghia thé nao 1a nhom tdi pham ciing nhu
quy dinh vé sb lugng nguoi, thoi gian thyc hién, muc dich pham ti cu thé ciia nhoém toi
pham. Trong cac bai nghién ctru khoa hoc vin khong ton tai khai niém “nhém toi pham”, thay
vao do, trong ly luan hinh su tdn tai nhiéu khai niém khac nhau c6 lién quan nhu: “t6 chirc toi
pham”, “t6 chirc pham t01”, “tdo1 pham c6 to chirc”, “pham t01 co t6 chirc”.

4. Mot s6 kién nghi, dé xuit

Nhu di phan tich, BLHS nam 2015 chua c6 quy dinh cu thé hay giai thich khai niém
“nhom td1 pham” nén s& rat kho khan khi tim hiéu cac dic diém cua khai niém nay cling nhu
viéc ap dung quy dinh vé nhom tdi pham trong thuc té. Chinh vi vay, viéc b6 sung khai niém
nay trong B¢ luat Hinh sy 1a diéu vo cing can thiét vé mit phap 1y cling nhu thyuc tién ap
dung. Viéc bd sung khai niém “nhém tdi pham” trude hét phai dua trén mot s6 co so sau:

Thir nhdt, viéc bd sung diéu luat quy dinh vé nhom toi pham truéc hét thé hién chinh
sach hinh sy nudc ta ludn quan triét cac quan diém tu tuong chi dao cuia Pang va Nha nudc ta
trong viéc thyc hién cac cam két quéc té; “td churc, thuc hién tét cac diéu ude quéc té ma Nha
nudce ta da tham gia™", thé hién trach nhiém cua Viét Nam véi tu cach 13 thanh vién tham gia
ky két CTOC. Trong nhimng nim qua, Pang va Nha nudc khong ngimg ddy manh, nang cao
chat luong dé dam bao hoan thién hé théng phap luit theo dinh hudng Nghi quyét sb
48-NQ/TW ngay 24/5/2005 ctia B Chinh trj vé “Chién lugc xdy dung va hoan thién hé thng
phap luat Viét Nam dén nam 2010, dinh huéng dén nam 2020”2, Dong thoi, “nghia vu noi
luat hoa cac quy dinh CTOC vao trong BLHS Viét Nam c¢6 tinh bit budc vé mat phap 1y khi
nha nudc ta tham gia va phé chuan CTOC?'.

Thir hai, bd sung quy dinh nhom toi pham con xuét phat tir doi hoi cua thuc tién dau
tranh phong, chéng toi pham cta nudc ta hién nay. Pay 1a mot trong nhing 1y do dic biét
quan trong va co tic dong 16n dén viée thay doi quy dinh phap luat.

Qua thyc tién dau tranh phong chéng ddi véi cac bang nhom to6i pham, c6 thé sé lugng
c4c bang nhom ngdy cang nhiéu, thanh vién ngay cang gia tiang, tinh t6 chirc ngay cang cao.

19 Nghi quyét s6 49-NQ/TW ngay 02/6/2005 ciia By Chinh tri vé Chién lugc cai cach tu phap dén nam 2020.
20 g Trong Viét (2018), Tiép tuc xdy dung, hodn thién hé thong phdp ludt vé quéc phong an ninh trong
tinh hinh moi, Tap chi Cong san, $6 905, thang 3/2018, tr.27.
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Bén canh do, cac bang nhém tdi pham trong nudc da c6 sy cau két véi cac bang nhom toi
pham & nudc ngoai dé thyuc hién to6i pham véi quy md ngdy cang mo rong va thu doan ngay
cang tinh vi.

Thit ba, can bd sung quy dinh vé dic diém ctia nhom toi pham cé t6 chirc vi nhimg quy
dinh cua phép luat hinh sy Viét Nam hién hanh chua dap tmg duogc yéu cau diu tranh véi
nhitng nhém toi pham. Thuc té khi xir Iy cac vu an pham tgi c6 td chirc, mic du céc bang,
nhom t6i pham nay gy ra hau qua rat nghiém trong nhung co quan c¢6 tham quyén chi co thé
xtr 1y cac ddi twong vé cac toi pham cu thé hodc xir Iy “pham tdi ¢6 t6 chirc” 14 tinh tiét dinh
khung tdng nang hoac tinh tiét tang nang trach nhiém hinh sy. Trir céc td1 cu thé dugc BLHS
nam 2015 quy dinh s& truy ctru trach nhi€ém hinh sy tr khi tham gia, thanh 13p vao nhom toi
pham (Piéu 109, diém a khoan 2 Diéu 112, diém a khoan 2 Piéu 229), dbi v6i cac toi con lai
khong co co sé phap 1y dé xtr 1y khi c6 hanh vi tham gia, thanh 1ap nén nhom t6i pham c6 to
chtrc. Phap luat hinh sy Viét Nam chua tao co s& phap 1y cho viée xir Iy vé hinh sy hanh vi
thanh 14p hay tham gia cac bing nhom tdi pham?2.

Nhu vy, Viét Nam c6 thé ndi luat héa quy dinh vé “nhém tdi pham” nay theo quy dinh
tai Diéu 5(1)(a)(ii) cia CTOC vi quy dinh nay tuong doéng véi truyén thong phap luat Viét
Nam, diéu luét nay s€ tao co sé cho viéc quy dinh vé toi thanh lap, tham gia td chuc toi pham
cling nhu vé t6i pham do nhom t6i pham thue hién.

Tuy nhién, theo quan diém cia tac gia, nén sir dung thuat ngir “t6 chirc toi pham” thay
vi str dung thuat ngir “nhém tdi pham c6 to chire” nhu mot sé tac gia di dung hay thuat ngir
“nhom t01 pham” trong BLHS 2015. Béi néu dat quy dinh c6 thuat ngtr “nhém tdi pham”
trong BLHS 2015 trong mbi lién hé vdi cac quy dinh khac trong BLHS 2015 thi “nhém toi
pham” & ddy chi c6 thé dugc hiéu 12 “nhém ngudi dong pham”, ¢6 nghia 1a nhom tir hai nguoi
trd 1én duge hinh thanh nham cd y cung thuc hi¢n mot t01 pham cu thé. Khai niém “nhém toi
pham” s& khong phan anh duogc cic dic diém cua nhom toi pham c6 t6 chirc theo quy dinh
CTOC. Béng thoi nhu da phan tich, cac khai niém khac lién quan nhu “pham tdi c6 t6 chuc”
hay “ddng pham c6 t6 chirc” di duogc thira nhin trong BLHS 2015 ciing hoan toan khac voi
khéi niém “nhom to1 pham co td chire” trong CTOC.

“Nhoém to1 pham co td chuc”’hay “to chure toi pham” déu 1a do cach dich tir thuét ngl
“organized criminal group”. Tuy nhién, tac gia nhan thy thuat ngit “t6 chirc toi pham” s& phu
hop hon vi:

Vé ban chat phap by, “t6 chuc toi pham” 1a mot t6 chue duoc 1ap ra cia mot nhom tir ba
ngudi trd 1én nhdm thue hién mot hodc nhiéu loai hanh vi pham phép (cac hanh vi ndy ciu
thanh cac toi nghiém trong, rat nghiém trong, dic biét nghiém trong). Do viy, viéc truy clru
trach nhi¢ém hinh sy trong truong hop nay la nham hudng dén viéc trung tri su ra doi, ton tai

22 1Lé Thi Son (2013), Cdc giai doan thuc hién toi pham, déng pham va 16 chirc toi pham voi viéc hoan
thién co so phap ly cua trach nhiém hinh sw, Nxb Tu phap, tr.126.
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ctia mot loai “td chire nguy hiém” trong xa hoi. Viéc trung tri trudc hét 1a viée hudng to1 céac
hanh vi thanh 18p hodc tham gia t6 chirc, sau d6 mai trung tri cac hanh vi pham tdi cu thé cla
t6 chirc. Khai niém nay twong ddng véi ndi ham cua thuat ngit “organized criminal group”
trong CTOC.

Trén phwong dién khoa hoc phdp Iy, khai niém “t6 chirc toi pham” dugc phap luat hinh
su nhiéu qudc gia di quy dinh va c6 su twong dong nhat dinh voi CTOC. Khai niém “t6 chic
t6i pham” d3 xuat hién cach day khoang 300 ndm cung v6i sy hinh thanh nhiing to chirc toi
pham dau tién trong khu vyc chau Au va chau A nhu: t6 chtre toi pham “Yakuza” & Nhat Ban,
“Triaden” & Trung Qudc va dau thé ky XIX 1a td chirc toi pham “Mafia” & dao Szilia (Italia).
Ban dau, nhiing t6 chirc t6i pham nay chi hoat dong trong pham vi qudc gia, nhung qua thoi
gian v6i viée loi dung cac diéu kién ctia qua trinh toan cau hoa, giao luu qudc té, cac td chirc
t6i pham da dugc hinh thanh ¢ nhiéu qudc gia trén thé gidi>*. BLHS ctia nhiéu quéc gia trén
thé giéi da ghi nhan khai niém “to chirc toi pham” ngay trong phan chung hodc tai diéu luat
vé tOi thanh lap hodc tham gia t6 chirc toi pham trong phén céc t01 pham nhu: Cong hoa Lién
bang Nga, Cong hoa Nhan dan Trung Hoa, Cong hoa Lién bang Dtc...

Tir nhitng phan tich trén, tic gia dua ra nhitng kién nghi bo sung diéu luat quy dinh khai
niém “td chuc t6i pham” dit ngay sau quy dinh vé Pong pham, cu thé nhu sau:

“Piéu... T6 chirc toi pham:

T6 chirc t6i pham la mot nhom tir ba nguwoi tro lén co sy lién két véi nhau trong mot thoi
gian nhat dinh nham muc dich thue hién tdi pham rat nghiém trong hodc dac biét nghiém trong.

Ngwoi thanh Ip, nguoi tham gia t6 chire t0i pham phdi chiu trach nhiém hinh sy vé hanh vi
thanh ldp, tham gia 16 chirc téi pham theo quy dinh tai Phan céc tdi pham cua B¢ ludt nay”.
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