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BAN VE KHAI NIEM HOAN CANH THAY POI CO BAN TRONG
THUC HIEN HQOP PONG THEO PHAP LUAT MOQT SO NUOC
TREN THE GIOI VA O VIET NAM

“Hoan canh thay doi co ban” 1a thuat
ngit chi sy thay doi co ban cua hoan canh
trong qua trinh thuc hién hop dong khién cho
viéc thuc hién hop dong tré nén vé cung khé
khan. Tuy nhién, thé nao duoc coi 1a hoan
canh thay d6i co ban dén mic hop ddng can
phai duogc stra d6i hodc cham dut thi cac quéc
gia cling quy dinh khac nhau. Bai viét nay d¢
cap dén khai niém hoan canh thay ddi co ban
trong Bo nguyén tic UNIDROIT vé hop dong
thuong mai quéc té (UPICC), Bo nguyén tic
Luat Hop ddng chau Au (PECL), trong luat
cua buc, Phap, Anh, My va Viét Nam.
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Abstract:

“Hardship” is a term that refers to a
fundamental change in circumstances during
the performance of the contract that renders
contract performance excessively burdensome.
However, what constitutes a fundamental
change in circumstances to the extent that the
contract needs to be modified or terminated is
different from country to country. This article
will analyze the concept of hardship under
the UNIDROIT Principles of International
Commercial Contract (UUPICC), the Principles
of European Contract Law (PECL), the Law
of Germany, France, UK, US, and Viet Nam.
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Trong tap quéan thuong mai qudc té va phap luat ciia nhidu qudc gia da co quy dinh vé hoan

canh thay ddi co ban véi nhiéu tén goi khac nhau nhu hardship (dic biét khé khan) hoic change
of circumstances (thay d6i hoan canh), & Anh goi 1a “fiustration of contract” (sw Vo ich caa hop
dong), o Puc 1a “Storung der Geschifisgrundlage” (sy Xam pham dén nén tang cua giao dich), &
Phéap 1a imprévision,... nhung thuat ngit “hardship”’ dwoc chap nhan va st dung rong rai nhat (sau
day goi chung bang thuat ngi nay).

* TS., Truong Pai hoc Kiém sat Ha Noi; Email: damdiemhanh1976@gmail.com
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Trude khi c6 quy dinh vé& “hardship”, trudng hop mot bén giap kho khan dic biét trong
viéc thyc hién nghia vu do céc yéu té khach quan tac dong thi théng thudng cac co quan tai
phan s& ap dung diéu khoan bt kha khang dé giai quyét. Hau qua cua bat kha khang thuong
| giai phong nghia vu cho bén vi pham hop ddng. Tuy nhién, cac nha nghién ciru va céc nha
thue tién thay rang, diéu khoan bat kha khang khong thich hop dé giai quyét nhiéu tinh hudng
thue tién va gy ra sy bat cong bang cho cac bén trong hop dong. Bé dam bao loi ich cac bén
nham phan chia hop 1y rui ro va tai 1ap su can bang cua hop dong, diéu khoan vé hardship da
dugc cac bén dua vao noi dung hop ddng va dan dan di duoc dwa vao vin ban phap luat.

Hardship, dé duoc chap nhan tuong ddi phd bién trong phap luat quéc té va cac qudc
gia hién nay, 1a ca mot qua trinh lau dai. Trong hé théng phap luat common law, nguyén tic
hiéu luc tuyét d6i cua hop dong dugce dé cao “hdu qud phap 1y duy nhdt va bao quéat cho moi
trieong hop nghia vu khéng dwoc thuc hién, do 1a can bdt bude nguoi c6 nghia vu phdi trd
tien boi thuong thiét hai. Va vi thuc té, tién ludn cé trén thi trieong, nén khong c6 1y do gi, cho
di hop dong tré nén khong thé thuc hién diwoc ngoai dir kién ma cé thé, cho phép ngieoi c6
nghia vu dwot gidi phong trach nhiém do vi pham nghia vu hop dong, trir phi cac bén théa
thugn trueéc vé can cir mién trach nhiém . Cho nén, viéc sira d6i hay chdm dut hop ddng khi
xay ra hoan canh thay do6i co ban 1a rat hiém hoi.

Trude day, mot sé qudc gia theo truyén théng Civil law nhu Phéap, Ptrc ciing c6 nhiing
quy dinh, tuy khéng hoan toan rd rang vé hardship nhung ciing da bat dau dugc ap dung khi
c6 bién ¢ dac biét xay ra nhu mat gia dong tién, tén kém chi phi 16n hay giam nghiém trong
thu nhap cta bén c6 nghia vu. Sau nay, cac bo luat mai co sy ghi nhan mét cach minh thi,
BLDS D¢ stra doi nam 2002 quy dinh tai Diéu 313, BLDS Phap sira d6i 2016 quy dinh tai
Piéu 1195. Vé co ban, cac diéu luat nay déu dua ra cac diéu kién hét sac nghiém ngat xéac
dinh thé nao 1a hardship va hé qua phéap Iy cia no. Theo d6, hardship duoc xac dinh 1a hoan
canh kho khan dic biét xay ra ma cac bén khong luong trude duoc khi giao két hop dong
hoic néu c6 giao két thi véi noi dung hoan toan khac.

2. Khai ni¢m hoan canh thay déi co ban trong UPICC va PECL

Piéu khoan hardship dwoc ghi nhan trong Bo nguyén tic cia UNIDROIT vé hop dong
thuong mai quéc té (goi tit 13 UPICC) - bo nguyén tic duoc soan thao va ban hanh bai Vién
Nghién ctru quéc té vé thdng nhat luat nim 1994, stra d6i nam 2004, 2010, 2016 quy dinh tai
Chuong 6 “Thyc hién hop dong” tai muc 2 ¢6 tén goi “Hardship” gom 3 diéu. Theo d6, Diéu 6.2.2
UPICC quy dinh “Hoan canh hardship dwoc xac lap khi xay ra cac su kién lam thay doi co
ban sw can bang giita cdc nghia vu hop dong, hodgc do chi phi thuc hién nghia vu tang lén
hogc do gié tri cia nghia vu déi trir giam xudng, va...”%. Bé cé thé vién din diéu khoan

! Nguy&n Ngoc Khanh (2007), Ché dinh hop dong trong Ludt Dan s Viét Nam, Nxb Tu phép, tr.509.
2 UPICC, Article 6.2.2 (Definition of hardship, https://www.unidroit.org/instruments/commercial-contracts/
unidroit-principles-2016
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hardship thi cac su kién xay ra phai dap tng duoc cac diéu kién nhit dinh. Viéc &p dung
hardship phai dam bao hét sicc han ché dé tranh tinh trang lam dung hoan canh gay thiét hai
cho mot bén trong hop déng. UPICC dé cap dén hoan canh 1am “thay déi co ban sw can bang
nghia vu hop dong” hodc “chi phi thuc hién nghia vu” hoic “gid tri nhdn diroc giam xuéng”,
didu nay c6 thé hiéu 1a UPICC méi chi d& cap dén yéu té mat can bang nghia vu hoic chi phi
lién quan dén yéu t5 kinh té ma chua dé cap dén viéc thuc hién c6 troé nén khé khin qua muc
khong. Theo d6, vé co ban hardship duoc hiéu 1a khi c6 su thay d6i 16n vé hoan canh lam mat
can bang nghiém trong vé loi ich cua mét bén trong hop dong thi cac bén c6 quyén yéu cau
thoa thuan dé sira ddi hoac cham dut hop ddng.

Theo B6 nguyén tic Luat Hop dong chau Au (goi tat 1a PECL) duoc xay dung boi Uy
ban chau Au vé Luat Hop dong, véi muc dich khong chi gitp ¢am bao sy van hanh théng sudt
cua thi trudng chung chau Au ma con c6 thé duoc str dung rong réi trong quan hé hop dong
qudc té ngoai pham vi Lién minh chau Au. PECL quy dinh hardship trong mét diéu 6:111 gém
3 khoan véi tén goi “Change of circumstances”. Theo d6, khoan 2 quy dinh nhu sau: “Néu
viéc thuc hién hop dong tré nén qud khé khén, béi Vi €6 sw thay déi vé hoan canh, cac bén
bugc phdi tién hanh théa thudn véi quan diém 1a chinh sira hop dong hodgc cham dit hop
dong,véi diéu kién 1a... 3.

Khéac véi UPICC, PECL nhic dén viéc thuc hién hop dong tré nén qué khé khin ma
khong dé cap dén sy mat can bang hop dong.

3. Khai niém hoan canh thay doi co ban trong luét cia Pic, Phap va luat cia Anh, My

O DPuc, diéu khoan vé hoan canh thay doi duoc ghi nhan tai Piéu 313 Bo luat Dan su
buc* véi tén goi la “Storung der Geschdftsgrundlage” (Tam dich 1a sw xam pham dén nén

There is hardship where the occurrence of events fundamentally alters the equilibrium of the contract either
because the cost of a party's performance has increased or because the value of the performance a party receives
has diminished, and

(a) The events occur or become known to the disadvantaged party after the conclusion of the contract;

(b) The events could not reasonably have been taken into account by the disadvantaged party at the time of the
conclusion of the contract;

(c) The events are beyond the control of the disadvantaged party; and

(d) The risk of the events was not assumed by the disadvantaged party.

¥ Xem ban tiéng anh cua PECL trén http://www.jus.uio.no/lm/eu.contract.principles.parts.1.t0.3.2002/

* Section 313 Interference with the basis of the transaction

(1) If circumstances which became the basis of a contract have significantly changed since the contract was
entered into and if the parties would not have entered into the contract or would have entered into it with
different contents if they had foreseen this change, adaptation of the contract may be demanded to the extent
that, taking account of all the circumstances of the specific case, in

particular the contractual or statutory distribution of risk, one of the parties cannot reasonably be expected to
uphold the contract without alteration.

(2) 1t is equivalent to a change of circumstances if material conceptions that have become the basis of the
contract are found to be incorrect.

(3) If adaptation of the contract is not possible or one party cannot reasonably be expected to accept it, the
disadvantaged party may withdraw from the contract. In the case of continuing obligations, the right to terminate
takes the place of the right to withdraw. http://www.fd.ulishoa.pt/wp-content/uploads/2014/12/Codigo-Civil-
Alemao-BGB-German-Civil-Code-BGB-english-version.pdf
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tang cua giao dich), theo d6 co hai diéu kién dé xac dinh: (1) Hoan canh Ia nén tang bi thay
dbi dang ké sau khi hop dong da ky két; (2) Céc bén 18 ra di khong ky két hoidc ky két véi noi
dung hoan toan khéc néu ho biét trugc sy thay doi d6 va bén bi anh huong khong dang phai
chiu rui ro d6. Trudng hop cac bén déu cing nhan thuc sai vé hoan canh 1a nén tang caa hop
ddng thi ciing dwoc coi 13 hoan canh thay ddi co ban. Nhu vy, v6i Bic “nén tang cua giao
dich” chinh 1a diém khéc biét dé xac dinh c6 hoan canh co ban hay khdng.

O Phap, Diéu 1195 Bo luat Dan su Phap quy dinh: “Néu xdy ra su thay doi cua hoan
canh ma khong thé lwong trede doc vao thoi diém ky két hop dong va khién cho viéc thuc
hién nghia vu cua mot bén tro nén khé khan qua muc va bén do da khong thoa thugn Vé viéc
géanh chju rzi ro thi c6 thé d@é nghi bén kia dam phén lai hop dong...””. Theo quy dinh nay thi
ngoai quy dinh vé diéu kién xac dinh hoan canh thay d6i co ban thi BLDS Phap ciing dé cap
dén thyc hién nghia vu tré nén khé khan qud mirc.

C6 thé thdy ca UPICC, PECL va BLDS Phap, BLDS Biic khi dé cap dén hoan canh thay
d6i déu khong dua ra khai niém mang tinh khai quat vé hoan canh thay doi co ban ma chi dua ra
mot didc trung noi bat (thuc hién hop dong quéa kho khin hodc mat can bang hop dong hay xam
pham nén tang giao dich) va cac diéu kién dé xac dinh hoan canh thay dbi co ban.

Véi cac nuéc theo truyén thong luat Anh - My, ho khong phan biét bat kha khang va
hoan canh kho khian ma yéu té duoc cho 13 1am thay doi cin ban hop dong 1a “frustration of
contract” (sy vO ich cua hop ddng).°

O Anh, hop dong cd thé dugc giai phong boi su v ich (frustration) sau khi hop dong
duoc giao két, khdng phai 12 15i cia mot trong hai bén 1am cho hop dong khdng thé thuc hién
duoc, qua kho dé thuc hién hoic muc dich thuong mai khdng con nira. Khi mét hop dong bi
frustration, mdi bén s& loai bo cac nghia vu trong twong lai theo hop ddng va khong bén nao
c6 thé kién vi pham. R4t kho c6 thé liét ké day da nhiing tinh hudng lam hop ddng bi
frustration, nhung c6 thé xac dinh bang ba nhém chinh: Mgt 13, nhitng sy kién xay ra 1am hop
ddng khong thé thuc hién hoic khong thé tiép tuc thuc hién duoc; hai 1, nhiing su kién xay ra
lam cho viéc thuc hién hop dong tro thanh trai phép luat; ba 13, nhitng su kién xay ra lam cho
viéc thuc hién hop dong tré nén vo nghia’. Nguoc lai, mot hop ddng s& khong duoc coi la
frustration khi: (1) Hop dong tré nén khé khin hon hodc chi phi ting hon dé thuc hién hop

> Art. 1195. - If a change of circumstances that was unforeseeable at the time of the conclusion of the contract
renders performance excessively onerous for a party who had not accepted the risk of such a change, that party
may ask the other contracting party to renegotiate the contract. The first party must continue to perform his
obligations during renegotiation.

In the case of refusal or the failure of renegotiations, the parties may agree to terminate the contract from the date
and on the conditions which they determine, or by a common agreement ask the court to set about its adaptation.
In the absence of an agreement within a reasonable time, the court may, on the request of a party, revise the
contract or put an end to it, from a date and subject to such conditions as it shall determine; truy cap
https://www.trans-lex.org/601101/_/french-civil-code-2016/

® T4c gia st dung thuat ngir “su vo ich cua hop dong” trong cudn Ché dinh hop dong trong Bg ludt Dan su Viét
Nam cua TS. Nguyén Ngoc Khanh, Nxb Tu phap, 2007, tr.512.

" Nguy&n Thi Anh Van (2014), Nghién ciru so sdnh cdc quy dinh chung trong ludt hop dong cia mét sé nuéc
trén thé gici, Bé tai khoa hoc, Trudng Pai hoc Luat Ha Noi, tr.363.
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ddng (more difficult and expensive to perform); (2) Viéc khong thé thuc hién dugc hop ddng
la do 16i cua mot trong hai bén; (3) Truong hop c6 diéu khoan vé bat kha khang; (4) khi ma
hoan canh c6 thé thiy truéc®.

Hé théng phap luat Hoa ky Vé co ban theo hudng phap luat Anh. G Hoa Ky, hop dong
c6 thé cham dut vi ly do xay ra su kién frustration. Trong truong hop ndy, bén khéng thuc
hién duoc hop dong khong c6 nghia vu dén bu thiét hai. C6 thé néu mot s truong hop cu thé
nhu: (1) Dbi trong hop dong 1a vat da bi pha huy sau khi giao két hop dong ma khéng do 15i
cua cac bén; (2) Su kién chinh ma nghia vu lién quan t&i khéng xuét hién. Vi dy, thué phong
dé theo ddi mot su kién nhat dinh ma sy kién dé lai bi thay d6i hoac hay bo; (3) Ngudi thuc
hién hop dong bi bénh hozc chét; (4) Su can thiép cia cong quyén lam cho nghia vu tré nén vo
nghia; (5) Luat phap thay doi 1am cho viéc thuc hién nghia vu trd nén bat hop phap; (6) Phuong
phap thuc hién nghia vu tré nén khéng thé thuc hién duoc nira’.

4. Khéi niém hoan canh thay déi co ban theo B¢ luat Dan sy Viét Nim nim 2015

O Viét Nam, Bo luat Dan sy nam 2015 lan dau tién ghi nhan diéu khoan “Thuc hién
hop ddng khi hoan canh thay déi co ban™° ciing khong dua ra khai niém mang tinh khai quét
hoan canh thay doi co ban 13 gi ma thong qua diéu kién xac dinh thé nao 1a hoan canh thay doi
co ban. Theo d6, hoan canh thay d6i co ban khi c6 5 diéu kién: (1) Su thay d6i hoan canh do
nguyén nhan khach quan xay ra sau khi giao két hop dong; (2) Tai thoi diém giao két hop
ddng céc bén khdng thé luong truéc vé sy thay doi cua hoan canh; (3) Hoan canh thay doi lon
dén muic néu cac bén biét trudc thi hgp dong da khong duoc giao két hoic dugc giao két
nhung véi noi dung hoan toan khéc; (4) Viéc tiép tuc thuc hién hgp dong ma khong co su
thay doi noi dung hop dong sé gay thiét hai nghiém trong cho maot bén; (5) Bén c6 loi ich bi
anh huong da ap dung moi bién phép can thiét trong kha nang cho phép, pht hop véi tinh chét
cta hop dong ma khong thé ngan chan, giam thiéu mic d6 anh huong dén loi ich.

Khoan 1 Biéu 420 Bo luat Dan sy nam 2015 khi xac dinh hoan canh thay d6i co ban c6
dé cap dén “viéc thurc hién hop dong ma khdng co sir thay déi néi dung hop dong sé gay thiét
hai nghiém trong cho mgr bén” (diém d khoan 1 Biéu 420). Yéu té nay dé cap dén sy mat can
bang hop ddng, trong ty nhu cach hiéu cua UPICC. Nhur vay, khai niém chua dé cap yéu tb
hoan canh thay d6i lam cho viéc thuc hién hgp dong tré nén qua kho khan (tham khao PECL)
va ciing chwa dé cap dén viéc thyc hién hop dong tro nén vo ich (tham khao luat Anh - M¥).

5. Mt s6 nhan dinh chung

C6 thé thay rang, mac du cac thuat ngir “hardship”, “change of circumstances”, “Stdrung
der Geschifisgrundlage”, “imprévision”, “frustration”,... va cic thuat ngir trong tu khac déu
“cting ho” (the same family) nhung diéu kién va hé qua c6 su khac biét mic du déu chi mot sy

thay doi cua hoan canh.

8 http://www.e-lawresources.co.uk/Frustrated-contracts.php

% Pham Duy Nghia, Tim hiéu phap ludt Hoa Ky frong diéu kién Viét Nam hgi nhdp kinh té khu viec va thé gidi,
Nxb Chinh tri quéc gia, 2001, tr.204.

19 Xem Piéu 420 Bo luat Dan sy nim 2015.
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Véi viéc st dung ¢ hiéu qua trong thuc tién thuong mai quéc té, hardship da duoc
phap dién hoa thanh cac quy dinh cu thé trong phép luat caa nhiéu qudc gia va céc bo quy tic
vé hop dong thuong mai qudc té. Cac quy dinh trén khong dua ra khai niém hoan canh thay
ddi nhung vé co ban diéu khoan hardship c6 nhirng néi dung chinh sau: Diéu kién xac dinh
hoan canh thay d6i; dam phan lai hgp dong khi c6 sy kién hardship; dam phan khong thanh
cong va hau qua phap ly cua né.

Qua nghién ctu cac quy dinh vé& hoan canh thay d6i co ban caa UPICC, PECL va mot
s6 quéc gia, co thé thiy hoan canh thay doi co ban phai cd it nhat cac dic diém sau:

Mot 1a, hop dong bi anh hudng nghiém trong boi hoan canh thay ddi mét cach co ban
hay dang ké. Bai 18, nguyén tic pacta sunt survanda (hiéu luc bat bién) 12 mot trong nhiing
nguyén tic co ban cua luat hgp ddng. Su t6n trong thoa thuan da giao két nhu mot nguyén tic
t6i thuong. Chi khi xay ra mot hoan canh thay doi 1a rat dang ké, su dang ké nay co thé 1a thay
d6i hoan canh 1am mat can bang nghiém trong loi ich ciia cac bén trong hop déng hodc 1am cho
viée thuc hién hop ddng trd nén qua kho khan thi lac d6 méi tinh dén viéc hgp dong co thé dugc
xem xét diéu chinh.

Hai 13, su kién tao ra hoan canh thay d6i phai xay ra hodc chi duoc biét dén sau khi giao
két hop déng. Néu su kién da xdy ra hoac da duoc biét trude nghia 1a cac bén da chép nhan
hau qua c6 thé xay ra va phai chap nhan nhiing bat loi do hoan canh mang lai.

Ba 14, cic bén khong thé luong trude dugc su thay doi hoan canh ¢ thoi diém giao két
hop ddng mdt cach hop Iy. Thc 1a sy kién 1am thay doi hoan canh anh hudéng dén hop dong
nay khong dugc cac bén ghi nhan trong hop déng hodc du kién cta cac bén vao thoi diém
giao két. Sy kién nay 1a bat ngd ddi véi ca hai bén. Luu ¥ rang, sy khong ludng trude phai 1a
hop 1y boi 1& ¢6 nhitng hgp ddng ma ban chét ctia nd da tiém an sy rii ro thi khong thé noi
rang khong luong trude, vi du nhu tham gia giao dich trén thi truong chimg khoan, tham gia
hop dong bao hiém...

Bon la, bén bét loi khong dang phai ganh chiu thiét hai qua ning né nhu vay. Hay ciing
¢6 thé noi rang, hau qua 16n dén mic ma néu biét trudce thi hop dong da khong duogc giao két
hodc s& dugc giao két voi nodi dung hoan toan khéc.

6. Két luin

Nhu vdy, Bo nguyén tic hop dong thuong mai qudc t& cia UNIDROIT, Bo nguyén tic
Luat Hop dong chau Au, luat hop dong cua mot sd qudc gia theo ca hai hé thong phap luat
dién hinh trén thé giéi déu khong dua ra khai niém mot cach khai quat ma néu cac diéu kién
dé xac dinh hoan canh thay d6i co ban va Viét Nam ciing di theo hudng nay.
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