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Tom tat:

Luat Ban hanh van ban quy pham
phdp luat nim 2015 va Nghi dinh s6
34/2016/ND-CP quy dinh chi tiét mot s6
diéu va bién phap thi hanh Luat Ban hanh
vin ban quy pham phap luat (déu duoc sua
doi, bd sung nam 2020) da va dang 1a cac co
so phap ly cho hoat dong xay dung, ban
hanh van ban quy pham phap luat tai Viét
Nam. Trén co s& phan tich mét sb vuéng
méc, bat cap cia quy dinh phép luat hién
hanh vé tham quyeén, thu tuc, hinh thirc van
ban dinh chi thi hanh, bdi bé van ban quy
pham phép luat trai phap luat; noi ham khai
niém vian ban quy pham phap luat; méc thoi
gian dé xac dinh hiéu lyc van ban quy pham
phép luat cua Hoi déng nhan dan, Uy ban
nhan dan; thoi han giri van ban quy pham
phép luat dé dang Cong bao hoic niém yét
cong khai, bai viét ¢ dua ra mot so quan
diém dé hoan thién hon cac quy dinh phap
luat nay.
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Abstract:

The Law on Promulgation of Legal
Documents in 2015 and Decree No.
34/2016/ND-CP detailing a number of
articles and measures to implement the Law
on Promulgation of Legal Documents (both
amended and supplemented in 2020) has
been the legal basis for the construction and
promulgation of legal documents in
Vietnam. On the basis of analyzing a
number of problems and inadequacies of
current legal regulations on (i) competence,
procedures and forms of documents on
suspension of execution or annulment of
illegal documents, (ii) the content of the
concept of legal documents, (iii) the
timeline for determining the validity of legal
documents of the People's Council and the
People's Committee, and (iv) deadlines for
sending legal documents for publication in
the Official Gazette or for public posting,
the article provides some views to further
improve these legal provisions.
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1. Pat van dé

Luat Ban hanh vin ban quy pham phap luat dwoc Quéc hoi khoa 13 ban hanh vao
nim 2015 da tao co s& phap Iy rd rang, théng nhat, gép phan nang cao chat luong xay
dung va ban hanh van ban quy pham phap luat ¢ nudc ta so vai trude day. Qua mot thoi
gian thyc hién, Luat Ban hanh vin ban quy pham phép luat nam 2015 d tiép tuc duoc sta
d6i, bo sung vao nam 2020 dé ngay cang hoan thién hon. Pong thoi, Luat nay ciing da
duoc quy dinh chi tiét va husng dan thi hanh boi Nghi dinh s 34/2016/ND-CP ctia Chinh
phu va Nghi dinh nay ciing da duoc sia doi, bo sung cho phi hop véi sy thay doi cua Lut.

Luat Ban hanh vin ban quy pham phap luat nim 2015 dugc sira ddi, bd sung vao
nim 2020 (sau day goi tat 1a Luat Ban hanh van ban quy pham phép luat nim 2015
(SD,BS)) va Nghi dinh s6 34/2016/ND-CP duoc sira d6i, b6 sung vao nim 2020 (sau day
goi tat 1a Nghi dinh s6 34/2016/ND-CP (SP,BS)) khong chi 1a co so phép Iy cho viéc xay
dung, ban hanh vin ban quy pham phap luat ma con 1a co s& dé xac dinh cac van dé lién
quan nhu: hiéu lyc van ban quy pham phép luat; &p dung van ban quy pham phép luat;
giam sét, kiém tra, xt 1y van ban quy pham phép luat; hop nhat van ban quy pham phép
luat; phap dién hé thong quy pham phép luat; ra soat, hé thng hoa van ban quy pham phép
luat. Nhimg quy dinh phép luat hién hanh vé co ban kha cu thé, rd rang. Tuy nhién, mot s6
quy dinh Van con vuéng mic, bat cap hodc chua thdng nhat, can tiép tuc duoc nghién ctu,
lam rd va khic phuc.

2. Vuéng mic cia Luat Ban hanh vin ban quy pham phap luat nim 2015 (sira doi,
b6 sung nim 2020)

Thit nhat, quy dinh vé thii tuc, hinh thirc vin ban bdi bé vin ban quy pham phdp ludt
trai phap luat

Theo quy dinh tai Chuong XV Luit Ban hanh van ban quy pham phép luat nam 2015
vé giam sat, kiém tra, xtr 1y van ban quy pham phap luat thi mot trong cac hinh thire xir Iy
van ban quy pham phap luat trai phap luat 1a bai bé. Van ban quy pham phép luat bi bai bo
thi s& hét hiéu luc toan bo hodc mot phén theo quy dinh tai khoan 3 Diéu 154 cua Luat nay.
Ngoai ra, khoan 3 biéu 154 cling dé cap viéc bai bo dugc thyc hién béng “van ban” cua co
quan nha nudc c6 thim quyén ma khong xac dinh cu thé vin ban nay thudc loai vin ban
nao.

Hi¢n nay, theo quy dinh tai Khoan 4 Diéu 146 Luat Ban hanh vin ban quy pham
phap luat (Sb, BS) thi viéc xay dung, ban hanh van ban quy pham phép luat theo trinh tu,
thu tuc rat gon da duoc bd sung thém truong hop “bai boé mot phén hoac toan b van ban
quy pham phap luat trai phap luat hodc khong con phu hop véi tinh hinh phat trién kinh té -
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xd hoi”. Nhu vy, voi quy dinh nay thi loai vin ban dugc sir dung dé bii boé vin ban quy
pham phép luat trai phap luat 1a van ban quy pham phap luat va dugc ban hanh theo trinh
tu, thu tuc rat gon.

Tuy nhién, v6i quy dinh vé loai vin ban bii bo van ban quy pham phép luat 1a mot
van ban quy pham phap luat thi cling ddn dén mot sb bat cdp, chwa thong nhét giira cac quy
dinh trong Luét Ban hanh vin ban quy pham phap luat nim 2015 (stra d6i, bd sung), cu thé
nhu sau:

Vé khdi niém van ban quy pham phdp ludt: Theo quy dinh tai Piéu 2 thi “Vin ban
quy pham phap luat 1a van ban c6 chira quy pham phap luat, dugc ban hanh theo ding
thaim quyén, hinh thure, trinh ty, thu tuc duge quy dinh trong Luat nay”. Ma quy pham phap
luat duoc giai thich trong Ludt nay 1a “quy tic xir su chung, c6 hiéu luc bit budc chung,

dugc ap dung lap di lap lai nhiéu lan™

. Trong khi d6, ndi dung cua van ban bai bo lai
khong phan anh duge cac dic diém cua quy pham phép luat theo khai niém nay.

Vé tham quyén bai bé vin ban quy pham phdp ludt cia Chi tich Uy ban nhén ddn
cdp tinh, cap huyén: Theo quy dinh tai khoan 3 Piéu 167 Luat Ban hanh vin ban quy pham
phap luat ndm 2015 va Piéu 120 Nghi dinh 34/2016/ND-CP thi Chu tich Uy ban nhan dan
cap tinh, cip huyén c6 thim quyén bii bé mot phan hodc toan bd vin ban quy pham phap
luat trai phéap luat cua Uy ban nhan dan cép duoi truc tiép. Tuy nhién, theo quy dinh hi¢n
hanh cta Luat Ban hanh van ban quy pham phap luat thi Chi tich Uy ban nhan dan cap
tinh, cAp huyén khong c6 thim quyén ban hanh vin ban quy pham phap luat trong khi vin
ban bai bo phai 1a van ban quy pham phdp luat va dugc ban hanh theo trinh tu, thu tuc rat
gon. Chinh vi vay, cac quy dinh nay hién nay chua c6 sy théng nhét.

Vé mau van ban bdi bé van ban quy pham phdp ludt tréi phdp ludt cia Héi dong
nhén dan, Uy ban nhdn ddn: Theo Phu lyc I Nghi dinh s6 34/2016/ND-CP (stra ddi, bd
sung) thi Chinh phii 3 ban hanh mau vin ban quy pham phap luat bai bo vin ban quy
pham phap luat. Trong cdc mau van ban nay thi c6 miu sé 42 “Nghi quyét ctia Hoi dong
nhan dan bai bo Nghi quyét/cac nghi quyét ctia Hoi ddng nhan dan ciing cip” va mau sb 43
“Quyét dinh ctia Uy ban nhan déan bai bé Quyét dinh/ cac quyét dinh cia Uy ban nhan dan
cung cAp”. V&i tén goi cua cac mau van ban nay thi vo hinh trung s& dan dén cach hiéu la
Hoi déng nhan dan va Uy ban nhan c6 tham quyén bai bo vin ban quy pham phap luat cia
Hoi ddng nhan dan va Uy ban nhan dan ciing cap v6i minh. Trong khi d6 theo quy dinh tai
Piéu 167 Luat Ban hanh vin ban quy pham phap luat ndam 2015 thi Hoi dong nhan déan, Uy
ban nhan dén chi ¢6 thé ty minh bii b van ban quy pham phap luat do minh ban hanh trai

1 Khoan 1 Biéu 3 Luat Ban hanh vin ban quy pham phap luat nam 2015 (stra di, bo sung)
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phap luat hoic cua Hoi dong nhan dan, Uy ban nhan dan cép dudi theo thim quyén. Chinh
vi vdy, tén goi ctia cic mau vin ban nay theo Nghi dinh s 34/2016/ND-CP (SP, BS) chua
phu hop v6i quy dinh ctia Luat va chua bao quat truong hop bai bo van ban quy pham phap
ludt trai phap luat ciia Hoi dong nhan dan, Uy ban nhan dan cap dudi.

Thit hai, quy dinh vé tham quyén cia Uy ban nhdn ddn va Chii tich Uy ban nhén dén
cap tinh, cap huyén trong viéc xir Iy vin ban trdi phdp ludt

Hién nay, Luat Ban hanh vin ban quy pham phép luat nim 2015 va Nghi dinh s6
34/2016/ND-CP dang c6 sy mau thuan vé quy dinh thim quyén cia Uy ban nhan dan va
Chu tich Uy ban nhén dan cép tinh, cip huyén trong viéc xir Iy vin ban quy pham phap
luat trai phap luat, cu thé nhu sau:

Nhu da phan tich ¢ trén, theo quy dinh tai khoéan 3 Piéu 167 Luat Ban hanh van ban
quy pham phap luat naim 2015 va khoan 1 Piéu 120 Nghi dinh s6 34/2016/ND-CP thi Chu
tich Uy ban nhan dan cép tinh, cép huyén co tham quyén bai bé mot phﬁn hodc toan bd van
ban quy pham phap luat tri phap luat cua Uy ban nhan dan cip dudi. Tuy nhién, theo quy
dinh tai khoan 4 Piéu 146 Luat Ban hanh vin ban quy pham phap luat nim 2015 (SB, BS)
thi “truong hop can bai bé mot phan hodc toan bd van ban quy pham phap luat trai phap
luat hodc khong con phu hop véi tinh hinh phat trién kinh té - xa hoi” thudc truong hop
xay dung, ban hanh van ban quy pham phap ludt theo trinh tu, thu tuc rat gon. Tuy nhién,
theo quy dinh hién hanh, thim quyén ban hanh vin ban quy pham phap luat khong thudc
vé Chu tich Uy ban nhan dén, vi vdy Chu tich Uy ban nhan din khong thé ban hanh vin
ban quy pham phap luat dé bai bo van ban quy pham phép luat trai phap luat ciia Uy ban
nhan dan cap dudi.

Ngodi ra, theo quy dinh tai khoan 2 Diéu 167 Luat Ban hanh vin ban quy pham phap
luat ndm 2015 thi “Chu tich Uy ban nhan cép tinh dinh chi viéc thi hanh nghi quyét trai
phap luat ciia Hoi dong nhan dan cdp huyén va dé nghi Hoi dong nhan dan cap tinh bii bo.
Chu tich Uy ban nhan cap huyén dinh chi viéc thi hanh nghi quyét trai phap luat ciia Hoi
d6ng nhan dan cap xa va dé nghi Hoi ddng nhan dan cap huyén bai bo”. Nhu vay, theo quy
dinh nay thi thim quyén dé nghi Hoi dong nhan dan cing cp bai bo nghi quyét trai phap
luat caa Hoi déng nhan dan cép dudi thude vé Chu tich Uy ban nhan dan. Tuy nhién, theo
quy dinh tai khoan 2 Diéu 120 Nghi dinh s6 34/2016/ND-CP thi thim quyén d& nghi nay
lai thudc vé Uy ban nhan dan, cu thé Chu tich Uy ban nhan dan s€ “bdo cdo Uy ban nhan
dan dé dé nghi Hoi dong nhan dan cung cip bii bo”. Co thé thay, quy dinh vé van dé nay
gitra Luat va Nghi dinh chua c6 su théng nhét, can dugc diéu chinh, sira d6i.

Thit ba, quy dinh vé thii tuc, hinh thirc vin ban dinh chi thi hanh van ban quy pham
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phap ludt

Theo quy dinh tai cac Diéu tir 164 dén 167 va Piéu 170 Luat Ban hanh vin ban quy
pham phap luat nim 2015, Pidu 130 Nghi dinh s6 34/2016/ND-CP (SP, BS) thi dinh chi
thi hanh 1a mét trong cac hinh thire xtr Iy van ban quy pham phap luat trai phap luat. “Binh
chi viéc thi hanh mét phan hodc toan bé van ban trong trieong hop ndi dung trdi phdp ludt
danh huéng dén loi ich ciia Nha nuée, quyén va loi ich hop phdp cia t6 chire, ¢d nhdn néu
khéng dwoc bai bo kip thoi”?. Nhu vay, bién phap dinh chi thi hanh duoc 4p dung trong
trudng hop vin ban c6 ddu hiéu trai phap luat dé xem xét bai bo hodc kién nghi co quan co
thAm quyén bii bo. Trudng hop cé quyét dinh bii bo thi vin ban hét hiéu luc, néu khong ra
quyét dinh bai boé thi van ban tiép tuc ¢6 hiéu luc.

Tuy nhién, cac quy dinh hién hanh tai Luat Ban hanh van ban quy pham phap luat
nam 2015 (SP, BS) va Nghi dinh s6 34/2016/ND-CP (stra d6i, bd sung) chi méi quy dinh
vé tham quyén va hé qua phap 1y khi dinh chi viéc thi hanh vin ban ma chua c6 quy dinh
vé hinh thirc vin ban va thu tyc ban hanh van ban dinh chi ngoai quy dinh vé viéc ding
Cong bao, dua tin trén cac phuong tién thong tin dai chung tai khoan 3 Piéu 153 Luat Ban
hanh vin ban quy pham phép luat nim 2015 (SP,BS). Viéc chua quy dinh cu thé vé hinh
thirc va tha tuc ban hanh van ban dinh chi thi hanh s& d& dan dén su khong théng nhat
trong viéc ap dung phap luat trén thuc tién.

Thir twe, quy dinh thoi diém cé hiéu lwc ciia van ban quy pham phéap ludt do Hi dong
nhan dan, Uy ban nhan dan ban hanh

Theo quy dinh tai Khoan 1 Diéu 151 Luat Ban hanh vin ban quy pham phép luat
ndm 2015 khi chua dugc stra d6i, bo sung thi thoi diém c6 hiéu luc cua toan bo hodc mot
phan vin ban quy pham phap luat duge quy dinh tai van ban d6 nhung “khéng sém hon 10
ngay ké tir ngay ky ban hanh doi véi van ban quy pham phdp ludt ciia Hoi dong nhan dan,
Uy ban nhdn ddn cdp tinh; khéng sém hon 07 ngay ké tir ngay ky ban hanh doi véi vin ban
quy pham phdp ludt ciia Hoi dong nhén dan, Uy ban nhédn déan cdp huyén va cdp xa”. Nhu
vay, theo quy dinh nay thi mdc thoi gian dé quy dinh thoi diém c6 hiéu luc 1a ngay Chu
tich Hoi dong nhan dan ky chimg thuc nghi quyét va thoi diém Chu tich Uy ban nhan dan
ky ban hanh quyét dinh.

Luat s6 63/2020/QH14 Sira d6i, b sung mot sb didu cua Luat Ban hanh vin ban quy
pham phéap luat di diéu chinh méc thoi gian ndy thanh “ngdy théng qua hodc ky ban

hanh”. Cu thé “Thoi diém ¢ hiéu luc toan bé hodc mot phc”in van ban quy pham phap ludt

2 Khoan 1 Biéu 130 Nghi dinh s6 34/2016/ND-CP
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dwoc quy dinh tai van ban dé nhung...khéng sém hon 10 ngay ké tir ngay théng qua hodc
ky ban hanh doi véi vin ban quy pham phdp ludt cia Hoi dong nhan ddn, Uy ban nhdn
ddn cdp tinh; khéng sém hon 07 ngay ké tir ngay théng qua hodc ky ban hanh déi véi vin
ban quy pham phdp ludt cia Hpi dong nhan ddn, Uy ban nhdn ddn cdp huyén va cdp xa”°.
Véi viée bd sung mdc thoi gian “ngdy thong qua” dé xac dinh ngdy c6 hiéu luc cua vin
ban quy pham phép luat va viéc sir dung tir “hodc” trong truong hop ndy da cho thiy Luat
dua ra hai su lya chon dé Hoi déng nhan dan, Uy ban nhan dan xac dinh mdc thoi gian quy
dinh ngay c6 hiu lyc cia van ban. Tuy nhién, theo tac gia, viéc dua ra quy dinh vé su lua
chon nay 1a khong can thiét, c6 thé din dén cach hiéu va su 4p dung khong thong nhit trén
thuc té, cho du thdi diém c¢6 hiéu luc cta van ban quy pham phap ludt dugc quy dinh tai
van ban do.

Ngoai ra, theo quy dinh hién hanh, thoi diém “thong qua” van ban quy pham phap
luat duoc xac dinh ro 13 ngdy ma Hoi dong nhan dan, Uy ban nhan dan hop dé tién hanh
biéu quyét thong qua dy thao vin ban quy pham phap luat. Con thoi diém Chu tich Hoi
dong nhan dan ky chimg thyc, Chii tich Uy ban nhan dan ky ban hanh van ban quy pham
phap luat sau khi duoc thong qua thi chua duoc quy dinh cu thé. Quy dinh vé thoi diém c6
hiu lyc cua van ban quy pham phap luat tai Luat Ban hanh van ban quy pham phap luat c6
thé xem 1a quy dinh nguyén tic dé xac dinh va kiém tra tinh hop phap vé ngay c6 hiéu luc
dugc quy dinh trong cac vin ban quy pham phép luat cu thé. Chinh vi vay, véi mbc thoi
gian “ngay ky ban hanh” khi chua dugc quy dinh cy thé nhung duoc sir dung 1am méc thoi
gian dé xac dinh ngay c6 hiéu lyc ciia van ban quy pham phap luat s& dan dén su chua 1&
rang trong quy dinh mang tinh nguyén tic nay.

Thit ndam, quy dinh vé thoi han giti vin ban diang Céng bdo hodc niém yét cong khai
van ban quy pham phap ludt

Theo quy dinh tai khoan 4 Piéu 150 Luat Ban hanh vin ban quy pham phap lut nim
2015 thi “Trong thoi han 03 ngay ké tir ngay céng bé hodc ky ban hanh, co quan, nguwdi cé
tham quyén ban hanh vin ban quy pham phép ludt phdi gitvi van ban dén co quan Céng
bdo dé ding Cong bdo hodc niém yét cong khai”. Véi quy dinh thoi han 1a “3 ngay” thi
thoi han nay sé tinh ca 1a ngay lam viéc va ngay nghi. Tuy nhién, theo quy dinh tai Diéu 89
Nghi dinh s6 34/2016/ND-CP thi thoi han nay dwoc quy dinh 1a “03 ngay lam viéc ké tir
ngay thong qua hodc ky ban hanh”. Nhu vay, gitta Luat va Nghi dinh hién nay dang c6 su
quy dinh khong théng nhat vé van dé nay.

3 Khoan 1 Piéu 151 Luat Ban hanh van ban quy pham phap luat nam 2015 (stra d6i, bo sung)
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3. Mt s6 kién nghi hoan thién quy dinh phap lujt

Thir nhat, hoan thién khdi niém van ban quy pham phdp ludt

V6i khai niém vin ban quy pham phép luat dang dugc quy dinh tai Didu 2 Luat Ban
hanh van ban quy pham phap luat ndm 2015 thi chi gi¢i han & nhiing van ban c¢6 ndi dung
chtra dung cac quy tic xtr su chung, ¢o6 hi¢u luc bét budc chung, duogc ap dung lap di lap lai
nhiéu 1an. Tuy nhién, qua 1an stra d6i, bd sung Luat Ban hanh vin ban quy pham phap luat
vao nam 2020 thi dd bd sung thém mot s6 vin ban cling dugc xac dinh 13 vin ban quy
pham phap luat va ban hanh theo trinh ty, thu tuc rut gon nhu van ban dugc ban hanh trong
cac truong hop: bai bé mot phan hodc toan bd vin ban quy pham phap luat trai phap luat
hodc khong con phu hop véi tinh hinh phat trién kinh té - x3 hoi; ngung hi¢u lyc toan bo
hodc mot phan cuia van ban quy pham phép luat dé kip thoi bao vé loi ich ciia Nha nuéc,
quyén, loi ich hop phap cua to chirc, ca nhan; can kéo dai thoi han ap dung toan bo hodc
mot phan ciia vin ban quy pham phap ludt trong mot thoi han nhét dinh dé giai quyét
nhitng van dé cap bach phat sinh trong thuc tién. Tuy nhién, c6 thé thiy noi dung trong cac
vin ban nay khong phai 14 quy tic xir sy chung duoc ap dung lap di lap lai nhiéu lan nhu
cac van ban quy pham phap luat khac.

Chinh vi vay, khai niém “vin ban quy pham phép luat” can duoc xem xét sira doi, bd
sung dé nodi ham cua khai niém bao quat duoc cac loai van ban dugc xac dinh 1a van ban
quy pham phdp luat theo Luat. Theo tac gid, ngi ham cda khai niém “van ban quy pham
phap luat” khong chi 1a cac van ban c6 chira quy pham phdp luit ma con la céc van ban
lién quan dén viée xtr 1y, kéo dai thoi han ap dung cia cac van ban ¢ chira quy pham phap
ludt noi trén va dugce ban hanh theo ding tham quyén, hinh thtrc, trinh ty, thu tuc quy dinh
trong Luat Ban hanh van ban quy pham phap luat.

Thir hai, hoan thién quy dinh vé tham quyén xir 1y van ban quy pham phdp ludt cia
Héi dong nhéan dan, Uy ban nhdn dén

Can diéu chinh cic quy dinh vé tham quyén dinh chi thi hanh, bai bo va kién nghi bai
bo van ban quy pham phép ludt cua Chu tich Uy ban nhan dang dugc quy dinh tai Luat
Ban hanh vian ban quy pham phép luat nim 2015 va Nghi dinh sé 34/2016/ND-CP thanh
tham quyén ctia Uy ban nhan dan. Béi vi cac vin ban dé xt Iy vin ban quy pham phap luat
trai phap luat can duoc ban hanh dudi hinh thirc vin ban quy pham phép luat ma Chu tich
Uy ban nhan dén thi khong c6 tham quyén ban hanh van ban quy pham phap luét.

Ngoai ra, can st lai tén €01 céac biéu mau van ban sb 42, 43 tai Phu luc I Nghi dinh
s0 34/2016/ND-CP (SB, BS) vé bai bo vian ban quy pham phap luét trai phap luat ciia Hoi
ddng nhan dan, Uy ban nhan dan. Cu thé, tén goi cia mau s 42 can duoc diéu chinh thanh
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“Nghi quyét cua Hoi déng nhan dan bii bo Nghi quyét/cac Nghi quyét thudc tham quyén
xtr Iy, Tén goi clia mau sb 43 can dugc diéu chinh thanh “Quyét dinh cta Uy ban nhan
dan bii bo Quyét dinh/cac Quyét dinh thudc tham quyén xtr Iy, V&i tén goi biéu miu nhu
vay d thé hién duoc cac biéu mau nay duoc sir dung trong truong hop Hoi dong nhan dan,
Uy ban nhan dan bai bo van ban quy pham phép ludt do chinh minh ban hanh hodc do Hoi
dong nhan déan, Uy ban nhan dan cap dudi ban hanh.

Thuwr ba, quy dinh ro vé hinh thirc van ban, thii tuc ban hanh van ban dinh chi viéc thi
hanh van ban quy pham phap ludt

Phap ludt hién hanh chua quy dinh cu thé hinh thtrc van ban dinh chi viéc thi hanh
van ban quy pham phap luét trai phap luat, chinh vi vay d& gy nén sy khé hiéu hay ap
dung khong théng nhét trén thuc tién. Hé qua phap 1y ctia viéc dinh chi van ban quy pham
phap luat 1a Iam ngung hi¢u luc cua van ban va day cling 1a mdt trong cac hinh thiac xu ly
van ban quy pham phap luat c6 ddu hiéu trai phap luat. Ngoai ra, truong hop “ngung hiéu
luc toan bo hodc mot phcfn van ban quy pham phap ludt aé kip thoi bao vé loi ich cua Nha
nude, quyén, loi ich hop phdp ciia t6 chire, cd nhan” c¢6 hé qua phap 1y kha tuong tu véi
truong hop dinh chi viéc thi hanh nhung truong hop ngung hiéu luc dugc quy dinh rd hinh
thirc van ban 1a van ban quy pham phép ludt va dugc xay dung, ban hanh theo trinh tu, thu
tuc rat gon®.

Chinh vi vay, theo tac gia, cAn quy dinh rd hinh thirc van ban dinh chi viéc thi hanh
vin ban quy pham phap luat 13 van ban quy pham phép lut do co quan c6 thim quyén ban
hanh theo trinh ty, thu tyuc rat gon.

Thit twe, quy dinh théng nhdt thoi diém cé hiéu luc cia vin ban quy pham phdp ludt
do Héi dong nhdn dén, Uy ban nhén ddan ban hanh

C6 quan diém cho rang, quy dinh vé thoi diém co hiéu luc cua vin ban quy pham
phép luat do Hoi dong nhan dan, Uy ban nhan dan céc cap ban hanh duoc xac dinh theo
“ngay dugc ky ban hanh” trong Luat Ban hanh van ban quy pham phép luat nam 2015 khi
chua duoc sira d6i, bo sung 1a hop 1y va kha thi®. Bén canh d6, ciing ¢6 quan diém cho rang
can quy dinh mdc tinh thoi diém c¢6 hiéu luc cta van ban quy pham phap luat ciia chinh
quyén dia phuong “khong sém hon... ké tir ngay vin ban quy pham phap luat dugc thong
qua hoac ky ban hanh”®. Quan diém nay da dugc thé hién qua ndi dung sua ddi cua Luat

4Khoan 2 Diéu 146 Luat Ban hanh vin ban quy pham phap luat nam 2015 (sira d6i, bd sung)
Shttps://tapchitoaan.vn/bai-viet/phap-luat/hieu-luc-phap-ly-cua-van-ban-quy-pham-phap-luat-cua-viet-nam-
hien-nay-va-dinh-huong-sua-doi-bo-sung, truy cap ngay 02/6/2021

® http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=206841, truy cap ngay 01/6/2021
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Stra d6i, bo sung mot sb diéu cua Luat Ban hanh vin ban quy pham phap luat.

Tuy nhién, theo tac gid, thim quyén ban hanh Nghi quyét, Quyét dinh thudc vé Hoi
d6ng nhan dan, Uy ban nhan dan va déu bang hinh thirc biéu quyét thong qua, vi viy nén
quy dinh thong nhit “ngay théng qua” 1a mdc thoi gian dé xac dinh thoi diém phat sinh
hi€u lyc cua ca hai loai van ban nay. Déng thoi, nhu da phan tich, quy dinh vé thoi diém
phat sinh hi€u luc cua van ban quy pham phap luat tai Luat Ban hanh van ban quy pham
phap luat c6 thé hiéu 1a quy dinh nguyén tic dé x4c dinh va kiém tra tinh hop phap vé ngay
c6 hi¢u luc dugc quy dinh tai cidc van ban quy pham phap luat cu thé. Chinh vi vay, viéc
quy dinh thong nhét “ngdy thong qua” s& dam bao duogc su rd rang, dé hiéu, dé 4p dung
hon trén thyc té.

Qua do, tac gia kién nghi stra doi quy dinh tai khoan 1 Piéu 151 Luét Ban hanh vin
ban quy pham phap luat nim 2015 (SB,BS) thanh: “Thoi diém cé hiéu luc cia toan bo
hodc mét phan van ban quy pham phdp ludt dwoe quy dinh tai van ban dé nhung khéng
sém hon 45 ngay ké tir ngdy théng qua hodc ky ban hanh doi véi van ban quy pham phdp
ludt cia co quan nha nwée ¢ trung wong; khong sém hon 10 ngay ké tir ngdy théng qua
doi véi van ban quy pham phdp ludt cia Hoi dong nhdn dan, Uy ban nhdn ddn cap tinh;
khéng sém hon 07 ngdy ké tir ngay thong qua doi véi van ban quy pham phdp ludt ciia Hoi
dong nhan dan, Uy ban nhdn déan cdp huyén va cap xa”. Bi voi van ban quy pham phap
luat do co quan nha nudc & trung wong ban hanh, viéc str dung mdc thoi gian “thong qua”
hodc “ky ban hanh” dé xac dinh thoi diém c6 hiéu lyc cia van ban 13 phu hop boi vi ¢
trung wrong, ngoadi cic van ban duogc ban hanh theo hinh thirc biéu quyét thong qua (nhur
vin ban cta Qudc hoi, Uy ban thuong vu Qubc hoi, Chinh phi) thi con c¢6 cac vin ban do
cac ca nhan co thim quyén ban hanh (nhu van ban ctia Chu tich nude, Thu tuéng Chinh
phit, Bo truong. ..). Con dbi véi chinh quyén dia phuong thi Nghi quyét cia Hoi dong nhan
dan, Quyét dinh ctia Uy ban nhan dan déu do cac co quan nay ban hanh bang hinh thirc
biéu quyét thong qua nén viéc quy dinh ldy mdc “ngay thong qua” dé xac dinh thoi diém
¢6 hiéu luc ctia vin ban s& dam bao tinh thong nhét, phi hop.

Thir nam, sira d6i quy dinh vé thoi han giri van ban dang Céng bdo hodc niém yét
coéng khai

V6i quy dinh chua thong nhat giita Luat Ban hanh vin ban quy pham phap luat nim
2015 va Nghi dinh s6 34/2016/ND-CP vé thoi han giri van ban dang Cong bao hodc niém
yét cong khai, tac gia kién nghi can sira d6i quy dinh nay tai Luat Ban hanh vin ban quy
pham phap luat theo hudng “Trong thoi han 03 ngay lam viéc ké tir ngdy cong bé hodc ky
ban hanh, co quan, ngwoi cé tham quyén ban hanh van ban quy pham phdp ludt phdi giri

van bdn dén co quan Céng bdo dé dang Cong bdo hodc niém yét cong khai”. Viéc quy
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dinh thoi han nay 1a “03 ngay lam viéc” s& phu hop hon véi thuc tién hoat dong cua cac co
quan nha nudc cod tham quyén.
4. Két ludn

Luat Ban hanh van ban quy pham phép luat 1a mot trong sé cac van ban quy pham
phap luét co vai tro, ¥ nghia quan trong trong hé théng phép luat nuéc ta. Boi 18 day khong
chi 13 co s& phap 1y dé xay dung, ban hanh céc vin ban quy pham phap luat khac ma con 1a
co s& mang tinh nguyén tic cho viéc ap dung phap luat, kiém tra, xi 1y van ban quy pham
phép luat trai phap luat va cac van dé co lién quan. Chinh vi vay, viéc nghién ctu, phat
hién va kién nghi hoan thién cac quy dinh phap luat vuéng méc, bat cap ludn 1a mot yéu
cau cap thiét va can dugc thuc hién thuong xuyén. Véi mot s phan tich, kién nghi trong
bai viét nay, tac gia hy vong co thé gép phan hoan thién hon cac quy dinh cia Luat Ban
hanh van ban quy pham phép luat./.
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