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Trong xu thé hoi nhap qudc té nhu
hién nay, viéc bdo hd céc tac phém van hoa
dan gian c6 ¥ nghia vo ctng 16n ddi v6i mdi
qudc gia. Trong khi cac t6 chtrc nhu WIPO,
UNESCO dang nd luc tim kiém mot hé
thdng phap 1y phu hop chung trong pham vi
qudc té thi mot sd qudc gia trong d6 co cac
qudc gia chau Phi di c6 nhiing quy dinh
phap luat hitu hiéu dé bao vé cac tac pham
dan gian nham chdng lai viéc st dung giy
anh huong dén ban sic ctia cong dong. Bai
viét dé cap dén quy dinh phap luat cia mot
s6 nude chau Phi vé viée bao h céac tac
pham vin hoc nghé thuat dan gian va dua ra
mot sb khuyén nghi goi mé cho Viét Nam.

Tir khoa:

Tac phém van hoc nghé thudt dan
gian, quyén tac gia, cong dong, ban dia, tién
ban quyén

1. Pit van dé

In this age of international
integration, the protection of folklore works
holds significant importance for every
country. While organizations like WIPO and
UNESCO are striving to establish a unified
international legal framework, certain
countries, including many in Africa, already
possess effective legislation that safeguards
folklore from uses that may compromise the
identity of the community. Within this
article, the author analyzes the provisions of
African law regarding the protection of
folklore and offers several recommendations

for Vietnam.
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Tac pham vin hoc nghé thuat dan gian 12 ngudn tai san vo hinh, déng gép manh mé

vao sy phat trién bén vimg. Trong giai doan hoi nhap qubc té sdu rong nhu hién nay thi

* ThS., Trudong Pai hoc Su pham Ky thuat Thanh phd H5 Chi Minh; Email: nga.nguyen@hcmute.edu.vn.
e Ghi ch(: Tai bai viét toan van tai dia chi: http://tapchi.hul.edu.vn.
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viéc giit gin va phat huy van hoa truyén théng trong d6 c6 tac pham van héa dan gian 1a
mot trong nhimg van d& c6 ¥ nghia vo ciing quan trong boi thuc té dd xuat hién nhing
hanh vi thuong mai da lam thay doi ban chat ciia vin hoa dan gian, anh huong dén nhimng
gia tri y nghia thiéng liéng, gy thiét hai dén ban sic cua cong dong. Mic du ¢ nhiéu y
kién trai chiéu vé viéc bao ho vin hoa dan gian bang hé thdng s¢ hitu tri tué' nhung cho
dén nay hé thong nay van 1a coéng cu hiéu qua dé bao vé nhirng thanh qua sing tao cia
cong dong va cac nude chiu Phi 1a nhitng dién hinh thanh coéng. Viét Nam 1a quc gia gidu
truyén théng vin héa, co nhiéu tac pham loai hinh vin hoa dan gian can dugc bao ho kha
trong ddng véi cac nudc chau Phi. Vi vay viée tim hiéu cac quy dinh cua phap luat chau
Phi vé bao ho quyén tac gia d6i v6i tac pham dan gian 13 diéu can thiét dé rat ra cac bai
hoc kinh nghiém cho Vi¢t Nam.
2. Quy dinh ciia phép luit vé bao h§ quyén tic gia ddi véi tac pham vin hoc nghé
thuat dan gian cia cac nuwéc chau Phi
2.1. Pinh nghia tic phdm vin hoc nghé thudt din gian

Trong tiéng Anh, thuat ngit Folklore 1a tir thong dung dé chi vé van hoa dan gian hay
van hoa truyén thong? va thuat ngir ndy duoc dinh nghia duéi nhidu goc do khac nhau.
Duéi goc do phép 1y, To chic so hiru tri tué WIPO khong sir dung thuat ngir “Folklore”
ma st dung thuat ngit “Traditional Cultural Expressions” (“biéu hién vin hoa truyén
théng” hoidc “expressions of folklore” (biéu hién ctia van hoa dan gian). Cac qubc gia chau
Phi khi dua ra dinh nghia vé céc tac phém van hoc ngh¢ thudt dan gian sir dung ca hai thuat
nglt “Folklore” va “Traditional Cultural Expressions” nhung véi pham vi khac nhau. Cu
thé, Theo Luat cia Ghana thi “Folklore (van héa dan gian) 1 cac biéu thirc vin hoc, nghé
thuat va khoa hoc thudc di san vin héa cia Ghana dugce tao ra, bao ton va phat trién boi
cac cong d@)ng dan toc cua Ghana hodc bdi mdt tac gid ngudi Ghana khong xac dinh, va

bao gdém céc thiét ke kente va adinkra, noi tac gia cua céc thiet ké khong dugc biét dén, va

1 Xem Christine Haight Farley, Protecting Folklore of Indigenous Peoples: Is Intellectual Property the
Answer,Connecticut Law Review 30, no. 1, 1997, p1-58; Paul Kuruk (1999), Protecting Folklore under
Modern Intellectual Property Regimes: A Reappraisal of the Tensions between Individual and Communal
Rights in Africa and the United States, 48 AM. U. L. REV. , 1999, p.769.

2 T chic Unesco str dung thuat ngir nay dé chi khéai niém van hoa dan gian, van hoa truyén thong hay dai
ching Xem Unesco (1989), Recommendation on the Safeguarding of Traditional Culture and Folklore tai
http://portal.unesco.org/en/ev.php-URL_1D=13141&URL_DO=DO_TOPIC&URL_SECTION=201.html 1

74



TRUONG DPAI HQC LUAT, PAT HQC HUE

bAt ky tac phém tuong ty nao dugc chi dinh theo Pao luit nay 1a tac phém van hoa dan
gian” .3,

Dinh nghia nay ciua Ghana khé rong bao gém ca cac tac pham vin hoc, nghé thuat va
khoa hoc, chua néu duoc cac dac trung co ban dé phan biét cac tac phém van hoda gian véi
mdt tic pham thong thuong khac. Dinh nghia ciing chi dé cap dén su phat trién cia cac
cong ddng dan toc Ghana ma chua 1am 13 sy phan biét v6i cac tac phdm dan gian dugc
hinh thanh khong phai do nguoi Ghana thyc hién.

Theo Luat ban quyén cua Togo thi “Theo muc dich ctia Luat nay, van hoc nghé thuat
dan gian c6 nghia 13 tit ca cac tac phdm vin hoc va nghé thuit dugc tao ra & Togo bdi cac
tac gia vo danh, khong rd danh tinh hodc bi lang quén duoc cho 1 ¢o qudc tich Togo hoic
tir cac cong dong dan toc Togo, duoc truyén tir thé hé nay sang thé hé khac va 1a mot trong
nhitng yéu t6 co ban cia di san vin hoa Togo®.

Phép luat Nigeria dua ra dinh nghia tai Muc 28 (5) ctia Pao luat Ban quyén Nigeria
vin héa dan gian 1a mot nhom hodc dua trén truyén thong dua trén cac nhom hodc ca nhan
phan anh ky vong cua cong dong nhu mot biéu hién day dii vé ban sic vin héa va xa hoi
clia nd, cac tiéu chudn va gia tri ciia nd nhu duoc truyén qua bang miéng , bang cach bat
chude hodc bang cac phuong tién khac bao gdm: van hoa dan gian, tho dan gian va cau db
dan gian; bai hat cua moi nguodi va nhac dan gian nhac cy; cac di€u nhay dan gian va cac
v6 kich dan gian®.

Nhin chung, phép ludt quyén tac gia clia cac nudc chau Phi co su tuong dong twong
d6i khi tiép can dinh nghia tac phdm déan gian gidng vé6i dinh nghia ctia Wipo vé van hoa
dan gian®. Cac dinh nghia d néu 1én dugc cac dic trung co ban cia vin héa dan gian nhu
phan 4nh ban sic cia mdi cong dong, mang tinh truyén théng truyén tir doi nay sang doi

khac, hinh thirc biéu hién chu yéu 1a truyén miéng hoic mé phong, bt chude .

3 Copyright Act (2005) (Ghana) xem tai https://wipolex.wipo.int/en/legislation/details/1789 truy cap Iic 20h
ngay 30/7/2022.

4 Law no. 91-12 of June 10, 1991, Law on the protection of copyright, folklore and related rights (Togo) xem
tai https://wipolex.wipo.int/en/legislation/details/8506 truy cap ngay 31/6/2022

5> Copyright Act (Nigeria) nim 2004 xem tai https://wipolex.wipo.int/en/legislation/details/11854 truy cap
ngay 31/6/2022

6 Unesco dua ra dinh nghia “van hoa dan gian la tong thé cac sang tao dua trén truyén thdng cia mot cong
ddng vin héa, dwoc thé hién boi mot nhom hodc ca nhan va dugc cong nhén la phan anh mong doi cia mot
cong dong tir truée dén nay phan anh ban sic van hoa va xa hoi; cac tiéu chun va gia tri cua né duoc truyén
miéng, bang cach bit chudc hodc bang cac phuong tién khac. Cac hinh thirc cia van hoéa dan gian 1a ngdn
ngit, van hoc, am nhac, khiéu vi, tr6 choi, than thoai, nghi 1€, phong tuc, thi cong my nghé, kién trlc va cac
ngh¢ thuat khac” Khuyén nghi vé Bao vé Vin hoa Truyén thong va Van héa Dan gian ciia Unesco nim 1989.
Truy cap tai http://portal.unesco.org/en/ev.php-
URL ID=13141&URL DO=DO TOPIC&URL SECTION=201.html truy cap ngay 1/7/2022.
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2.2. Tdc gid va chii sé hivu quyén tdc gid

Xac dinh tac gia va chu s¢ hitu quyén tac gia cua tic phdm vin hoc nghé thuat dan
gian 12 van d8 rat kho khan va phirc tap. Hau nhu céc tic phidm dan gian khong phai do mot
ca nhan tao ra ma thuong la mot cong déng, mot bd lac nhét dinh, tac phém lai duogc truyén
tir thé hé nay sang thé hé khac v6i nhidu phién ban khac nhau. Pay 1a dic diém quan trong
dan dén nhiéu 14p luan ring vin hoéa dan gian cin khudn khd bao vé doc déo cua riéng
minh khéc véi ban quyén va ché d6 s hitu tri tué truyén thong’.

Theo quy dinh ctia Kenya thi quyén s& hitu tac pham dan gian thudc vé cong dong va
trao cho nhiing ngudi nam gitt tic phdm. "Cong dong" cd nghia 14 mot nhoém ngudi co
nhimg thudc tinh chung gdm: (a) t6 tién chung; (b) vin héa tuong ty hodc ché do sinh ké
hodc ngon nglr doc dao; (c) khong gian dia ly; (d) khong gian sinh thai; hodc (e) c6 chung
mdi quan tdm khat vong cong dong; Viéc quyét dinh nguoi nam giir tac pham do mét co
quan tén la Cabinet Secretary ra quyét dinh. Trong cac truong hop khong xéac dinh dugc
cht s6 hitu chinh thtc thi Chinh phua s& nam gitta quyén chi so hiru®. Ngoai ra, ddi vdi cac
chu thé c6 str dung kién thirc truyén thdng va biéu hién van héa vuot ra ngoai bdi canh
truyén théng ciia n6 s& dugc thira nhan chu s¢ hitu cia kién thirc d6 nhung phai chi rd
ngué)n géc cta kién thic hodc biéu hién va néu cé thé, viéc st dung kién thirc hodc biéu
hién phai theo cach thirc ton trong cac gia tri van héa cia ngudi nam git®.

Theo phép luat ctia cong hoa Trung Phi thi tac gia va chu sé hitu quyén tac gia cua
mot tac pham dan gian 1a cong dong ban dia ma tir d6 tac pham bat ngudn, trong truong
hop khong xac dinh dugc cong déng ban dia cu thé hodc cong déng ban dia d6 khong con
tdn tai thi trao cho National Trust 1am co quan dai dién cho kién thirc truyén théng ban
dia'®.

Mot s6 nuéc khac ciia chau Phi nhu Ghana, Togo, Nigeria khong c¢6 quy dinh truc
tiép vé tac gia, chi s hitu quyén tac gia cia cac tac pham dan gian nhung tir dinh nghia vé
tac pham dan gian cta ho c6 thé nhan thdy chu thé duoc ghi nhan 14 tac gia tic pham dan
gian chinh 14 cac cong dong dia phuong. Pay 12 nhom chu thé di gép phan sang tao, giir

gin, duy tri va phat trién cac tac phim van hoa dan gian. V& dai dién cho chu so hiru quyén

7 Paul Kuruk (1999), Protecting Folklore under Modern Intellectual Property Regimes: A Reappraisal of the
Tensions between Individual and Communal Rights in Africa and the United States, American University
Law Review 48, no.4, p. 794

8 Piéu 39, Protection of Traditional Knowledge and Cultural Expressions Act of keyna, 2016

® Pidu 11, Protection of traditional knowledge and cultural expressions act of Kenya

10 Intellectual Property Laws Amended Act 28 of 2013 of South Africa xem tai
https://www.gov.za/sites/default/files/gcis_document/201409/37148gon996act28-2013.pdf
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tac gia cic tic pham dan gian, cic nudc chau Phi thuong trao cho Nha nudc. Cu thé theo
Muc 4 (2) Luat ban quyén ctia Ghana thi tong thong sé& 1a chu thé dai dién cho chu s hitu
quyén tac gia dbi voi tac pham van hoc nghé thuat dan gian tai Ghana.™

Luat ban quyén cua Nigeria va Togo quy dinh vé viéc khai thac bao vé quyén dbi
v6i tic pham dan gian sé& trao cho Uy ban ban quyén cia qudc gia minh.
2.3. Ngi dung bdao ho

Nhin chung ndi dung bao ho tac phadm dan gian trong phap ludt cic nudc chau Phi
tuong tu nhu cac tac pham vian hoc nghé thuat khac. Chu sé hiru tac phim van co cac
quyén tai san va nhan than d6i v6i tic pham.

Theo phap luét ctia Nigeria thi cac biéu hién cta van hoa dan gian dugc bao vé chéng
lai su sao chép; truyén thong dén cong ching bang hinh thirc biéu dién, phat séng, cap
hoidc cac phuong tién khac; Cai bién, dich thuat va cac bién doi khac, khi cac biéu thirc d6
duogc thyuc hién cho muc dich thuong mai hodc bén ngoai bdi canh truyén thong hodc thong
thuong cta chung!?

Phép luat Trung Phi quy dinh chu so hiru tac pham dan gian dugc quyén doc quyén
sao chép, xuét ban, tao ban ghi am ghi hinh, phat song, biéu dién, chuyén thé tac phélm13

Trong phap luat cic qudc gia chau Phi ciing quy dinh vé cac ngoai 1¢ trong viéc sir
dung cac tic pham dan gian nhu khong can phai xin phép cho viéc st dung ca nhén, hoc
tap, nghién ctru khoa hoc, dua tin hodc thyc hién ban ghi 4m ghi hinh khong nham muc
dich thuong mai

Bénh canh cac quy dinh vé ndi dung bao ho tic pham dan gian thi cic nudc chau Phi
con ¢ nhitng quy dinh kha nghiém khac cac bién phap xir 1y khi vi pham viéc bao ho vin
hoa dan gian. Chang han & Angeria c6 quy dinh bat ky nguoi nao, ma khong cé sy dong y
cua Uy ban Ban quyén Nigeria, st dung cac biéu hién van hoa dan gian theo cach khong
dugc cho phép cia ludt ban quyén s& phai chiu trach nhiém trude Uy ban vé céc thiét hai,
phai chiu 4p dung cac bién phap khic phuc ma Toa an quyét dinh theo timg trudng hop cu
thé. Ngudi vi pham c6 thé bi phat tién tir 100000 — 500000 Naira Nigeria hodc bi phat tu

11 Nhiéu hoc gia cho ring, quy dinh nay da loai bo nhém cong ddng noi bit ngudn tac pham ra khoi quyén
huong cac quyen tai san va quyén nhan than dugc quy dinh cho tac gia cua mot tac pham trong khi chinh
nhém cong ddng nay da dau tu nhiéu vé kinh té, vin hoa vao viéc sang tao cho cac tdc pham dan gian. Xem
Doree Adoma Agyei, Bridging the International Gap in the Protection of Folklore: Analysis of the Ghanaian
Approach Against Comparative Experiences from Selected African Countries, Texas Intellectual Property
Law Journeal, Volume 28, 2020, p.407.

12 piéu 31, Luat ban quyén Nigeria nim 2004

13 28E, Luat ban quyén Trung Phi
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12 thang**. Nguoi vi pham ¢ Ghana c6 thé bi phat khong qua mot ngan don vi hinh phat
hodc phat tu khong qua 3 nam.

2.4. Thu phi bin quyén va phén phéi tién bin quyén déi véi viéc khai théc siv dung tac
phéam vin hoc nghé thudt din gian

Theo phép luat chau Phi thi viéc khai thac st dung tac pham dan gian khong thudc
trudng hop st dung tu do. Trir mét sd trudng hop ngoai 18 thi viée sir dung tac phim phai
duogc sy cho phép ciia mot co quan dai dién quan 1y quyén. Vi du & Ghana ngudi nao mudn
st dung tic pham vin hoa dan gian ngoai pham vi quy dinh® can phai xin phép ban vin
hoa dan gian qudc gia (National Folklore Board) va thanh toan mét khoan tién ban quyén
do Ban nay xac dinh'®. Co quan c¢6 tham quyén & Nigeria 14 hoi dong ban quyén Nigeria, &
Trung phi 12 Van phong Ban quyén Trung Phi (thugc B vian hoa, nghé thuat, du lich va
phap ngit). Ty vao mdi qudc gia s& co cach thirc phan phdi tién ban quyén khac nhau. Tai
cong hoa Trung Phi thi tién ban quyén thu tir viéc st dung tac pham vin hoc dan gian dugc
phan bo gitta tac gia va van phong ban quyén theo cong thirc: Pi véi tac pham vin hoc
dan gian thi 18 phi dugc chia d6i cho ngudi bién soan (suu tm) tac pham va vin phong ban
quyén, ddi véi tac pham chuyén thé tir vin hoc dan gian thi 75% cho tac gia va 25% cho
Vin phong ban quyén. Phan kinh phi ma Vian phong ban quyén thu dugc s& st dung phan
cho cac muc dich vin héa va phuc lgil’.

3. Goi mé hoan thién quy dinh phap luat Viét Nam vé bao hd quyén tic gia doi voi
tac phAm vin hoc ngh¢ thuit dan gian tir kinh nghi¢m cia chau Phi
3.1 Dinh nghia “tac phcfm van hoc nghé thudt dan gian”

Theo Luat s& hitu tri tué¢ Viét Nam hién hanh *thi tac pham van hoc nghé thuét dan
gian 12 mot trong cac dbi tugng duoc bao ho quyén tac gia. Tac pham vin hoc nghé thuat
dan gian dugc dinh nghia “la sdng tao tdp thé trén nén ting truyén thong cia mét nhom
hodic cdc cd nhan nham phan anh khdt vong cia cong dong, thé hién twong xing déic diém
van héa va xa hoi cia ho, cdc tiéu chuan va gid tri dwoc leu truyén bang cach mé phong

hodc bang cach khdc. Tac pham van hoc, nghé thudt déan gian bao gom:

14 piéu 33, Luat ban quyén Nigeria nam 2004

15 Cac truong hop ngoai 18 quy dinh tai Didu 19, Pao luat ban quyén Ghana

16 Pidu 64, Pao luat ban quyén s6 690 cua Ghana

17 Paul Kuruk (1999), Protecting Folklore under Modern Intellectual Property Regimes: A Reappraisal of the
Tensions between Individual and Communal Rights in Africa and the United States, American University
Law Review 48, p.769-850

18pidu 23, Luat s¢ hitu tri tué 2005, sira d6i bo sung theo Luat s¢ hitu tri tué sira d6i bd sung nam 2009, 2019
va 2022
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a) Truyén, tho, cdu do;

b) Piéu hat, lan diéu am nhac;

¢) Piéu mua, vo dién, nghi 1é va cdc tro choi;

d) San phcfm nghé thudt do hoa, héi hoa, diéu khdc, nhac cu, hinh mau kién
truc va cac logi hinh nghé thudt khdc duoc thé hién dudi bat ky hinh thirc vat chat
nao.

Pinh nghia trén cua Luat So hitu tri tu¢ Viét Nam kha tuong thich voi dinh nghia cua
WIPO va mét sé qudc gia chau Phi. Dinh nghia di khai quat duoc cac dic diém co ban cua
tac phim vin hoc dan gian nhu mang tinh sang tao tap thé; tinh ban sic ciia cong dong khi
tac pham phu hop v6i tm 1y tap thé, véi tu tudng tinh cam, voi khat vong mong mudn ciia
cong ddng; hinh thirc Iuu truyén tac pham 1a mé phong lai hodc cac hinh thirc khac nhu
tmyén miéng hay dao tao lai. Riéng phﬁn liét ké cac loai hinh tac phém van hoc, ngh¢ thuét
dan gian, theo chung t6i nén nhom thanh cac loai hinh khac nhau dya vao phuong thic
biéu dat nhu sau:

“Tdc pham van hoc, nghé thudt ddn gian bao gom:

a) Nhom tac phcfm thé hién cdu twr nhw truyén, tho, cau do:

b) Nhom tac phcfm nghé thudt biéu dién nhw diéu hat, lan diéu Gm nhac; diéu
miia, vé dién, nghi Ié va cdc tro choi;

d) Nhém tac pham my thudt nhie san pham nghé thudt dé hoa, hdi hoa, diéu
khdc, nhac cu, hinh mau kién triic

d) Nhom tac phcfm thugc cac loai hinh nghé thuat khac dwoc thé hién dudi
bdt ky hinh thirc vt chdt ndo.

3.2. Tdc gid va chii sé hitu quyén tic gia doi véi tic pham vin hoc nghé thudt din gian
Twong tu véi cac qudc gia khac, viée xac dinh tac gia va chi so hiru quyén tac gia
dbi véi tac phém van hoc nghé thuat dan gian tai Viét Nam gap nhiéu khoé khan do cach
thirc hinh thanh va phuong thirc luu truyén tic phadm. Hién tai phap luat Viét Nam khong
¢6 quy dinh truc tiép ndao xac dinh tac gia va chu sé hitu quyén tic gia dbi véi loai hinh
nay. Co nhiéu dé xuét khac nhau vé viéc xac dinh cha s¢ hitu cta tac phém van hoc ngh¢

thuat dan gian nhu d& xuat Nha nudc 1a chi sé hitu®®, nhu dé xuat “cong dong lang xa,

1 Vi Thi Phuong Lan (2006), Bao hg quyén tac gia doi véi tac pham van hoc nghé thudt dan gian theo phap
lugt Viét Nam, Tap chi Luat hoc, s6 11/2006, tr.27
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nghé nhan dan gian, nguoi suu tim, ngudi nghién ctru” 13 chi s¢ hitu 2. Tuy nhién viéc
xé4c dinh Nha nuéc 1 chi s6 hitu s& khéng phi hop vi “tic pham vin hoc nghé thuat dan
gian 1a san pham cua cong dong, tuy khong noi cu thé 14 ai, ca nhan hay t6 chirc nao,
nhung viéc nd thudce cong dé)ng nao, vung mién nao ludn duge xac dinh”?Tu kinh nghi¢m
ctia chau Phi c6 thé quy dinh chu so hitu tac pham dan gian 13 cong ddng dia phuong noi
khoi ngudn tac phdm.Di v6i nhimng tac pham khong xac dinh rd ngudn gde thi méi quy
dinh Nha nudc 14 to chtrc dai dién cho chu s hitu.
3.3 Noi dung bdo ho

Phép luat Viét Nam quy dinh ndi dung bao hd quyén tac gia d6i véi mot tac pham
bao gdm quyén tai san va quyén nhan than. Tuy nhién, ddi v6i tac pham vin hoc nghé
thuat dan gian, phap luat chi dé cap dén quyén nhan than. Cuy thé, tai Piéu 23 Luat S¢ hiru
tri tué c6 quy dinh “T 6 chirc, cd nhan khi sir dung tac ph(fm van hoc, nghé thuadt dan gian
phdi dan chiéu xudt xir ciia loai hinh tdc pham dé va bao dam giiv gin gid tri dich thuc cia
tac phdm van hoc, nghé thudt dan gian”. Nghi dinh s6 17/2023/ND-CP (Nghi dinh quy
dinh chi tiét mot s6 diéu va bién phap thi hanh Luat S¢ hitu tri tué vé quyén tac gia, quyén
lién quan) c6 giai thich “Str dung tac phfim van hoc, nghé thuat dan gian 1a viéc suu tam,
nghién ctru, biéu dién, gidi thiéu gia tri dich thyc cia tac phém van hoc, ngh¢ thudt dan
gian”. Cach giai thich ndy méi chi liét ké mot sé trudng hop st dung phd bién tac pham
van hoc, ngh¢ thudt dan gian ma chua khai quat duogc hét cac hinh thirc khai thac st dung
tac phérn. Trén thuc té viée st dung khai théc tac phém van hoc ngh¢ thuat dan gian véi
muc dich thwong mai dién ra rat phong phii va da dang nhu xuat ban cac tac pham truyén
co tich, ca dao, tuc ngtr, ho, ve... duodi dang tuyén tap, bién soan, chu giai... hoac su dung
dé biéu dién trong cac chuong trinh ca nhac, lam MV quang cdo, ban ghi am ghi hinh phat
trén Youtube ....Vay di vdi cac truong hop nay thi nguoi st dung cac tic phdm vin hoc
nghé thuat dan gian c6 budc phai xin phép khong hay dugc quyén sir dung ty do mién 1a 6
ghi 1d xuat x{r va “bao dam gia tri dich thyc cta tic pham”.

Theo chung t6i, trong Nghi dinh hudng din vé viéc bao ho quyén tac gia ddi véi tac
pham vin hoc nghé thuat dan gian can quy dinh chi tiét cu thé hon vé ndi dung bao ho.

Thir nhat d6i véi quyén nhan than, can 1am 1d cac quy dinh rd vé dan ching xuat xir tac

20 phan T4n Phép, Nguyén Nho Hoang (2012), Quyén s¢ hizu tri tué doi véi tc pham vén hoc nghé thugdt dan
gian, Tap chi dan chi va phép luat, s 7/2012, trang 30

2 Phan Quéc Nguyén, Mai Quynh Chi (2021), Hoan thi¢n cdc quy dinh cua Lugt So hiru tri tué vé bao hé
quyén tac gia doi véi tac pham vén hoc dan gian, Tap chi Nghién cau Lap phép, s6 21/2021, trang 21

80



TRUONG DPAI HQC LUAT, PAT HQC HUE

pham, quy dinh r& vé& “dit tén tac pham”, bd sung phan giai thich thé nao 1 “bao dam gia
tri dich thyc cia tac pham”. BS sung quy dinh viéc sir dung tac pham phai dam bao viéc
béo vé toan ven tac phim, cAm stra chita cit xén, thay ddi tac phdm gy anh hudng dén gia
tri c6t 161 cua tic pham, anh hudng dén truyén théng, uy tin cia cong dong. Thir hai, dbi
v6i quyén tai san, can quy dinh chi tiét hon cac trudng hop sao chép tic phim, lam tac
pham phai sinh, biéu dién tac pham, truyén dat tac pham téi cong ching...
3.3 Thu tién ban quyén va phén phoi tién bin quyén

Trude ddy trong trong Nghi dinh sb 100/2006/ND-CP quy dinh chi tiét va huéng din
thi hanh mot s diéu cua B luat dan sy, Ludt so hiru tri tué vé quyén tac gia va quyén lién
quan c6 ghi nhan “Ngudi sir dung tac pham vin hoc, nghé thuat dan gian phai thoa thuan
vé viéc tra thu lao cho nguoi luu gilr tdc phém van hoc, ngh¢ thuat dan gian va dugc hudng
quyén tac gia dbi v4i phan nghién ctru swu tam, gidi thiéu ctia minh. Tuy nhién khi Nghi
dinh 22/2018 c6 hiéu luc tir ngay 10/4/2018 da thay thé cho Nghi dinh 100/2006, va Nghi
dinh Nghi dinh s6 17/2023/NB-CP (c6 hiéu luc hién hanh) déu khong c6 diéu khoan nao
dé cap dén noi dung nay. Theo chung t6i, phap luat Viét Nam nén c6 cac quy dinh cho
phép thu tién ban quyén ddi vai viee st dung cac tac phém van hoc ngh¢ thudt dan gian vi
muc dich thuong mai. Bé1 1€, ban chét cua tac phém van hoc nghé thudt dan gian ciling
gidng nhu cac tic pham dugc bao ho quyén tac gia khac déu 1a san phdm cua sang tao, san
pham cua lao dong. Do d6 chi s hitu cia cac tic pham ndy co quyén hudng nhiing loi ich
kinh té tir thanh qua ctia minh. Viéc cac nha xudt ban, cac cong ty du dich, cong ty t6 chirc
biéu dién va céac to chic ca nhan khac dang khai thac thuong mai tir viéc sir dung cac tac
pham vin hoc nghé¢ thuat dan gian nhung lai khong thyc hién viéc xin phép ciing nhu
khong thuc hién cac nghia vu tai chinh nao dbi voi cong dong s¢ hitu tac pham vin hoc
nghé thuat dan gian 14 khong phu hop. Ngoai ra, voi cac khoan tién ban quyén thu dugc sé
gop phan hd tro cho cic cong dong ban dia co diéu kién luu giir, bao vé duoc cac gia tri
truyén thong ciing nhu thuc hién cac muc tiéu vin héa va xi hoi khac.Vé viée quan 1y thu
tién ban quyén ciing nhu phan phdi tién ban quyén tir viéc sir dung cac tac pham vin hoc
nghé thuat dan gian, theo chiing toi, nén giao cho mét co quan Nha nudc co tham quyén,
cu thé ¢ thé hinh thanh mot bo phan phuy trach quéan 1y tic pham van hoc nghé thuat dan
gian tryc thudc Cuc ban quyén tac gia. Vi cac tac pham nghé thuat dan gian cia mdi cong
ddng ciing 13 di san van hoa truyén thdng cua qudc gia. Muc dich chinh cta viéc bao hd

quyeén tac gia ddi voi tac pham déan gian 1a phat huy va giit gin van hoa truyén théng chung
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ciia qudc gia dan toc. Do d6, viéc giao cho méot co quan Nha nude c6 tham quyén, co
chuyén mén s& mang lai hiéu qua thuc thi cao hon so véi viée giao cho mot t6 chire, xa hoi
hodc cong dong dia phuwong. V& ty 18 phén chia sb tién ban quyén thu duoc giita cong dong
va co quan quan 1y hay mirc phi ban quyén thu tir cic ¢4 nhan t6 chic ¢6 st dung tac pham
van hoc dan gian vi muc dich thuong mai phai cé su nghién ctru, khao sat chuyén sau hon
dé dua ra quy dinh cu thé phu hop v6i muc dich, nguyén tic bao ho, phu hop véi diéu kién
kinh té x4 hoi cua Viét Nam.
4. Két ludn

Téac pham van hoc nghé thuat dan gian 14 nhitng di san quy bau cia mot qudc gia,
dan toc. Phap luat quyén tac gia c6 kha niang cung cap su bao vé phap 1y cho loai tic pham
nay bang thira nhan quyén cua ngudi sang tao va chi sé hitu nhu cac loai hinh tic phdm
khéc. Sy bdo vé nay co thé giup dam bdo céac tac phém van hoc ngh¢ thuat dan gian dugc
st dung va phé bién phu hop, khong bi chiém doat hodc st dung trai phép anh hudng dén
nhitng gi4 tri truyén théng gan bé mat thiét voi tac pham dong thoi co thé dam bao duoc
nhing loi ich kinh té xting dang danh cho nhitng ngudi c6 dong gop vao viée tai tao va bao
ton tac pham. V&i nén vin hoa gidu ban sic truyén thong chira duyng nhiéu loai hinh tac
pham dan gian, cac qudc gia chau Phi di ban hanh nhiing quy dinh phap lut dé bao ho tac
pham vin hoc nghé thuat dan gian bang quyén tac gia, theo d6 phéap luat quy dinh rd vé
chu sé hitu, vé ddi tuong bao ho, vé viéc thu tién ban quyén ddi vai cac hoat dong thuong
mai khai thac loai hinh nay. Pay 1a nhiing diém ma Viét Nam can tham khao dé b6 sung

vao cac quy dinh phap luat vé quyén tac gia ciia minh
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