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PHAP LUAT VE CONG CHUNG SO O MQT SO QUOC GIA TREN THE GIOI VA
KINH NGHIEM THAM KHAO CHO VIET NAM

Tom tdt:

Cong ching sé da dugc thuc hién ¢
nhiéu qudc gia trén thé giéi véi da dang
cach thic tiép can khac nhau. Tai Viét
Nam, chuyén dbi sé trong hoat dong cong
chung 1 tat yéu, boi céng chung khéng chi
& mot dich vu cong dich thuc ma san
pham, két qua cua hoat dong cong ching co
lien quan chat ch& dén nhiéu dich vu hanh
chinh céng va dich vu cdng khéac. Trong bai
viét nay, tac gia lya chon ba qubc gia gom
Hoa Ky, Han Qudc va Méng Cb véi nhiing
thanh cdng noi bat trong qua trinh quy dinh
va &p dung phép luat vé cong ching s6, hy
vong s& mang dén nhitng phan tich c6 gia
tri tham khao trong viéc thuc hién hién
cong chang s6 tai Viét Nam trong thoi gian
toi.
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Abstract:
Several nations throughout the world
have embraced digital notarization using a
number of different methods. In Vietnam,
notarization must undergo a digital
transition since not only is it a legitimate
public service, but many administrative
activities are intimately tied to the outputs
and outcomes of notarization. public
services in general and others. In order to
bring valuable analysis and reference for the
implementation of digital notarization in
Vietnam in the near future, the author chose
three nations: the United States, Korea, and
Mongolia, all of which have had outstanding
success in the process of regulating and

applying the law on digital notarization.
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1. Pat van dé

Hién nay, cac nudc trong khu vuc va thé gioi da va dang ddng loat tién hanh chuyén
ddi sb, cac van ban gidy, tha céng (truyén thdng) duoc thay thé dan bai cac van ban, dix
licu phap 1y dudi dang sb. Qué trinh nghién ciu cho thiy, ap dung cong ching sé hoan
toan cé thé dem lai hiéu qua vuot troi trong viéc thyuc thi cac nhiém vu co ban cia cong
chtng so vai cach 1am truyén théng trude day; ddy ciing 1a doi hoi tat yéu va 1a co hoi dé
Viét Nam hoi nhap véi qudc té trong linh vuc tu phap noéi chung va cong chang néi riéng.
Chuyén dbi sé toan dién trong hoat dong cdng ching 1a tan dung sic manh cuaa cdng nghé
ky thuat s6 dé phat huy rd nét hon vai tro, chirc ning va nhiém vu cua cong chung. Trudc
tinh hinh thyc té dang dién ra tai Viét Nam d6 1a van dé chuyén doi sé trong hoat dong
cong chimg da dugc dé cap nhung nhimg quy dinh hién hanh chi dirng lai & mtc 46 “nhdc
dén”, “diém danh” cht chua chira dyng nhitng noi dung chi tiét va ciing chua chi rd mot
16 trinh cy thé cho viéc xay dung hoan thién mé hinh cong ching sé. Chinh vi vay, trong
pham vi bai viét, nhitng noi dung s& duoc tac gia phan tich gom: (1) Khéi quat vé cong
chung sé; (2) Phép luat vé cong ching sé & mot sé qudc gia trén thé gioi; (3) Thuc tién
quy dinh va thuc hién cong ching s6 & Viét Nam va (4) Nhiing kinh nghiém tham khao
trong thoi gian toi.
2. Khai quét vé cong chirng s6

Thet nhdt, chuyén déi sé trong hoat dong cdng chiing

Chuyén d6i sé trong hoat dong cong chang 1a mot quy luat tat yéu, boi két qua cua
hoat dong cong chiing ¢é lién quan chat ché dén nhiéu dich vu hanh chinh céng va chuyén
d6i s6 linh vuc cdng ching khong chi don thuan 1 viéc sé hoa hd so gidy ma con 1 viéc
chia sé, két néi dit liéu vé cdng chiing véi cac co so dit lidu dién tir khac. Viéc chuyén doi
s6 s& cho phép nghiép vu cdng chiang dugc thuc hién tir xa, rat ngan khoang céch vé thoi
gian, khong gian thuc hién va thay doi hoan toan phuong thuc luu trir truyén thdng.
Chuyén d6i sb trong linh vuc c6ng chimg ciing dem lai cac lgi ich vuot troi giup ngin ngira
rai ro phap ly cho céc t6 chirc, c4 nhan, nha nude va cac chi thé 6 lién quan, giup dép Gng
t6t hon nhu cu cia xa hoi trong viéc giri, nhan thdng tin nhanh chéng, dé dang, tiét kiém,
viéc ddi soat, xac thuc, xtr ly théng tin nhanh chéng, chinh xéc.

Ban than chuyén dai sé da 1a mét quéa trinh bién déi (thdm chi thay thé hoan toan) tir

cach 1am hién tgi sang cach 1am hoan toan khac biét, nham tao “don bdy” dé thu dwoc
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nhiéu gia trj hon. Do @s, chuyén ddi sé trong hoat dong cdng chimg duoc dinh nghia 12 su
thay ddi can ban céch thuc t6 chuc, xay dung, thuc thi, quan ly cac quy trinh va hoat dong
cung cap dich vu cong chang dua trén nén tang cong nghé ky thuat sé6 nham tao ra gié tri
va hiéu qua cao hon'. Cu thé 13, thuc hién toan bo quy trinh cdng ching théng qua nén
tang cong nghé nhu viéc giri yéu cau coéng chang, soan thao van ban cdng ching, ky cua
cac bén va caa céng chirng vién, thu - nop phi, thu lao, luu trir van ban céng ching va cung
cap thong tin lién quan dén hd so cong chimg trén méi truong dién tir; trong d6 gia tri van
ban céng chimg dién tir ¢ gia tri nhu van ban cong ching trén giay.

Thi hai, cdng chizng sé va cong chiing dién tir

Hién nay, c6 hai quan diém chinh lién quan dén thuat ngit “Céng chitng dién tiv” (E -
Notary) va “Céng chitng so” (Digital Notary). Theo d6, quan diém thtr nhat cho rang hai
thudt nglr nay dugc su dung nhu 1a mét, véi ¥ nghia 1a viéc cong chiing vién chimg nhén
tai liu bang phuong thire dién tir?; quan diém tha hai cho rang, “Céng chitrng dién tir” 1a
khai niém c6 ndi ham rong hon “Céng chitng s6”, boi vi nguoi dan c6 thé thuc hién nhiéu
hoat dong bang cong nghé va thiét bi dién tir ma khong phai 13 cong nghé sb. Tuy nhién,
vao dau nhitng nam 2000, khi nhitng qubc gia dau tién co y tudng 4p dung cong ching
dién tir thi cong nghé s6 da phat trién manh mé, dugc 4p dung phd bién vao hau hét cac
hoat dong co st dung thiét bi dién tir dé truyén dan va luu trir théng tin. Do vay, “E-
notary” Va “Digital notary” duoc sir dung v6i y nghia gidng nhau®.

Ttr nhitng phan tich trén, co6 thé di dén két luan réng, khéi niém “Cong chirng 567 ¢
ndi ham hep hon so v&i “Chuyén doi s6 trong hoat ddng cong chirng”™*. Cu thé, thuat
ngit “Céng chirng s6” dugc sit dung phd bién hién nay gidng nhu su két hop gitra s6 hoa
dir liéu va sd hoa quy trinh trong hoat dong cong chiing, bao gdm viéc chuyén doi cac dir
liéu béng van ban sang dang sb va st dung mot s6 thiét bi, cong nghé k¥ thuat sb dé thuce

hién hoat dong cong ching, no cling bao gdm ca hoat dong cong chimg truc tuyén, chimg

! Khanh, B.N., Linh, P.X. (2022), Electronic Notarization in the Context of Digital Transformation in
Vietnam: Challenges and Recommendations, International Transaction Journal of Engineering,
Management, & Applied Sciences & Technologies, 13(9), 13A9U, p.1-13,
http://TUENGR.COM/V13/13A9U.pdf, DOI: 10.14456/ITJEMAST.2022.189.

2 M6t trong nhitng phuong thire thuc hién cong ching dién tir 1a st dung chit ky sé va con dau sé dé chimng
nhan va xac nhan tinh hop 1¢ bang ching thu s6.

3 Guy Pearson (2022), Online notarization vs. electronic notarization,
https://notary.pandadoc.com/blog/online-notarization-vs-electronic-notarization/, truy cép ngay 22/02/2023.
4 Gartner (2021), Inc: Information Technology Glossary “Digitization”,
https://www.gartner.com/en/information-technology/glossary/digitization, truy cap ngay 22/02/2023.
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nhan cac van ban dién tr béng cach sur dung con dAu, chit ky, chiing chi xac thuc dién tur.
Nhu vy, viée xay dung “Céng chirng s6” 13 mot phan cta qua trinh “Chuyén doi sé trong
hoat déng cong chirng ™.

3. Phéap luat vé cong chitng s6 & mét sé quéc gia trén thé giGi

“Céng chitng s6” v6i ¥ nghia nhu dd dé cdp ¢ noi dung trén da dugc ap dung &
nhiéu qudc gia trén thé gi6i va budc dau tao ra nhimg thay doi dang ké trong viéc cung cap
dich vu cong chimg dé dap g cac doi hoi clia xd hoi. Tuy vao diéu kién va dic diém cua
mbi qudc gia, ving lanh thd ma “cong chitng s6” duoc ap dung & nhitng pham vi, mirc do
khac nhau.

Thet nhat, Hoa Ky

Tai Hoa Ky, dich vu cong chiing s6 vo cung phat trién, trai khip cac bang nhung chii
yéu tap trung phat trién trong khdi tu nhan. Loai hinh dich vu nay cho phép ngudi dan ¢
thé chtng thuc mot sb loai van ban nhan than thong thudng, cac gidy to mua ban, chir ky. ..
mot cach thuan tién va nhanh chong. Bén canh d6, khach hang chi can tai tai liéu 1én mang,
xac nhan danh tinh ctia ban than béng thé can cudce thong qua mot phén mém, sau do s& goi
video truc tiép cho cong chiig vién dé tién hanh xéac nhan. Cudi cung, mot tai liéu véi chir
ky dién tir dwoc ma hoa s& dugc giri toi email ciia khach hang va sin sang dé chuyén di bat
ki dau®.

Cu thé nhu, ngay khi dai dich COVID-19 bung phat, Hoa Ky d c¢6 quy dinh cu thé
va viéc chuyén toan bo cc hoat dong cong chimg 18n tryc tuyén goi 1a Luat vé cong ching
tryc tuyén tir xa (Remote online notary laws - RON). Quy dinh nay noi r& vé cac thu tuc
can thiét khi tién hanh viéc cong chimg truc tuyén bat budc voi ngudi dan va vin phong
cong ching va sé ap dung ngay ca khi dich bénh két thiic. Vi RON, yéu ciu phép 1y ring
nguoi ky tén phai xuét hién truc tiép va thyuc té trude cong ching vién dugc dap tmg bang
cach st dung cong nghé truyén thong dién tir nghe nhin. Vai trd quan trong cta cong
chirng vién khi tuyén bd duoc dua ra hodc chi ky duogc thuc hién trén hd so hién duge thuc

hién tir xa qua internet, vdi tai liéu & dang dién tir. Cong chiing truc tuyén tir xa con dugce

5 Arrow Electronics (2020), Inc: “Analog vs. Digital Signals — What the Difference?”,
https://www.arrow.com/en/research-and-events/articles/analog-vs-digital-what-is-an-analog-signal, truy cap
ngay 22/02/2023.

® DocuSign Contributor (2023), A Guide to Remote Online Notarization,
https://www.docusign.com/blog/remote-online-notarization-guide, truy cap ngay 23/02/2023.

61


https://www.arrow.com/en/research-and-events/articles/analog-vs-digital-what-is-an-analog-signal
https://www.docusign.com/blog/author/docusign-contributor
https://www.docusign.com/blog/remote-online-notarization-guide

TAP CHI PHAP LUAT VA THUC TIEN - SO 57/2023

goi 14 cong chung tir xa, cong ching qua webcam, céng chimg truc tuyén hay cong chimg
4o’

Hoac Du luat 3533 cua Thugong vién Hoa Ky (Thuong nghi si Mark Warner va
Kevin Cramer gidi thi¢u) duoc dua ra vao ngay 18 thang 3 nam 2020 da trd thanh Pao
luat Bao mat va Quyén Thuong mai Str dung Cong chimg Tir xa va Dién tir nim 2020 (the
Securing and Enabling Commerce Using Remote and Electronic Notarization Act of 2020)
(goi tat 1a Pao luat Bao Mat Cong Chung - the “Secure Act”). Vin ban nay yéu ciu cong
nghé chdng gia mao trong céng chimg dién tir, yéu cau xac thuc da yéu t6 va bd sung cho
luat hién hanh cia tiéu bang bang cach cho phép cac tiéu bang linh hoat thyuc hién céc tiéu
chuan RON cua riéng ho. Hiép hoi Quyén s¢ hitu Pat dai Hoa Ky (The American Land
Title Association - ALTA) di Ién tiéng ung ho cong khai dy luat nay. Khong nhimg thé,
day nhu 1a mot dao luat ludng dang cho phép va thiét lap céc tiéu chuén tdi thiéu cho céac
cong ching dién tr va tir xa hodc anh huong dén thuong mai gitta cac tiéu bang®; cho
phép moi cong chimg vién & Hoa Ky thuc hién cac cong chimg truc tuyén tir xa (RON)
bang cach sir dung lién lac nghe nhin va cong nghé gia mao lién quan dén cac giao dich
giita cac tiéu bang®.

Mit khac, nhiéu tiéu bang khong c6 Luat RON nhung c6 quy ché cong chimg dién tr
(E-Notarization)'®. Piéu quan trong 1a phai phan biét cic quy ché nay véi dao luat RON
khi kiém tra luat cong chimg cia tiéu bang. Cac quy ché vé cong chimg dién tir van yéu
cau nguoi dimg dau phai c6 mat truc tiép ciing voi cong ching vién nhung cho phép cong

chtng vién st dung con dau dién tr. Miac du quy ché vé cong chimg dién tir khéng cung

7.C6 23 co tiéu bang dd thong qua Luat RON. Bao gdm: Arizona, Nebraska, Tennessee, Texas, Utah,
Wisconsin, Florida, Idaho, Indiana, lowa, Kentucky, Maryland, Michigan, Minnesota, Montana, Nevada,
North Dakota, Ohio, Oklahoma, South Dakota, Vermont, Virginia, and Washington. Theo Alerts (2020),
Remote Online Notarization and COVID-19, https://www.huschblackwell.com/newsandinsights/remote-
online-notarization-and-covid-19, truy cap ngay 23/02/2023.

8 Mot phién ban gan nhu gidng hét cua du luat da dugc gidi thiéu tai Ha vién vao ngay 23 thang 3 nam 2020
voi tén goi H.R.6364. Theo Uniform Law Commission (2022), Electronic Transactions Act,
https://www.uniformlaws.org/committees/communityhome?CommunityKey, truy cap ngay 23/02/2023.

® Tai bang Pennsylvania cua M$, c6ng ching dién tir (e-Nottification) dugc hiéu 1a hoat dong cong chirng
dudi dang dién tir. COng chung vién va khach hang déu ky bang chi ky dién tu, ca ching chi cong chung va
con dau cong ching déu duoc gan hoic lién két mot cach hop 1y véi hd so dién tir. Thay vi van ban gidy va
con dau cong chtng bang cao su, cdng ching vién ki thuat sé dat théng tin con du caa minh vao mét vin
ban ton tai dugi dang dir liéu dién tir & dang may tinh ¢ thé doc dugc. Theo National Association of
Secretaries of State (2022), Remote Electronic Notarization Task Force,
http://www.nass.org/initiatives/remote-electronic-notarization-task-force, truy cap ngay 23/02/2023.

1 Notarize (2021), A4 Peck Inside the US Economy: Here’s What America Notarized in 2020,
https://www.notarize.com/blog/2020-year-inreview, truy cap ngay 23/02/2023.
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cép cing muc do an toan va khoang cach xa hoi nhu RON, nhung it nhat ¢6 thé giam phan
nao cac lién hé nguy hiém tiém an bang cach cho phép truyén tai tai liéu dién tir, trai nguoc
v6i viée gui tai lidu vat Iy co chir ky gbe qua dudng buu dién.

The hai, Han Qudc

Theo bao céo cua Hiép hoi cong chang vién Han Quéc, “Céng chimng 1a hé thang
lieu giir chieng cit dang van ban, nham ngdn ngira tranh chap va tao diéu kién dé thuc hién
Cac quyén Cua cd nhdn”. Tir nam 2010, Han Quédc cho phép xac nhan ngudi ding la cong
chiing vién théng qua may tinh hoic dién thoai thng minh!. Tuy nhién, truéc day do
chua c¢6 quy dinh cho phép yéu cau cong ching qua hinh anh nén ké ca khi sir dung hé
théng cong chang dién tir, ngudi yéu cau van phai dén to chuc hanh nghé cong chang it
nhat mét lan dé gap truc tiép cong ching vién'?

Hé théng cong chung dién tir (E — Notarization System) caa Han Qudc yéu cau'®:

(1) Céng chimg vién duoc trang bj mot sé phuong tién nhat dinh dugc goi la cong
chimg vién dugc chi dinh (The designated notary).

(2) Mot ngudi mudn co tai liéu dién tir dwoc cdng chieng thi ¢d thé nhap chit ky dién
tir vao van ban hoac xac minh viéc thiét 1ap xac thuc chix ky dién tu.

(3) Cobng ching vién s& chang thyuc yéu cau.

(4) Céc thdng tin vé sy viéc phai duoc néu rd va duoc dinh kém véi tai lidu dién tor
theo phwong thic s9.

(5) Cong ching vién c6 thé xac nhan vin ban dién tir néu vin ban dién tar d6 phu

hop voi vin ban can dugc sé hoa sau khi ddi chiéu cac vian ban véi nhau.

11 Hg théng ndy hitu ich khi Nguoi yéu cau cong ching sinh séng & noi khong c6 Cong ching vién hodc
ngoai Han Quoc va giup gidm bot chi phi. Tuy nhién, trudc day do Han Quoc khong c6 quy dinh cho phép
nhdn yéu cau cong chung thong qua hinh anh nén ngay ca khi sir dung hé thong cong chimg dién tir, Nguoi
yéu cau cong chimg van phai dén to chirc hanh nghé cong chimng it nhat 01 lan dé gap truc tiép Cong chimg
vién. Theo Phan Thi Binh Thuan, Céng chiing dién tir tai Viét Nam trong béi canh Cach mang cong nghiép
4.0, Tap chi Nghién ctru Lap phap s6 20 (420), thang 10/2020.

2 Khanh, B.N., Linh, P.X. (2022), Electronic Notarization in the Context of Digital Transformation in
Vietnam: Challenges and Recommendations, International Transaction Journal of Engineering,
Management, & Applied Sciences & Technologies, 13(9), 13A9U, p.1-13,

http:// TUENGR.COM/V13/13A9U.pdf, DOI: 10.14456/ITJEMAST.2022.189.

13 Korean Notaries Association (CAN) (2020), Notarizattion System in Korean,
http://www.koreanotary.or.kr/wp-content/uploads/2014/10/KNA-
presentation.pdf?PHPSESSID=31801633879958cf5fbd8c1588ef5ff5&ckattempt=1, truy cap ngay
24/02/2023.
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Tir ngay 20 thang 6 ndm 2018, luat phap Han Qubc méi cho phép ngudi yéu ciu
cdng chang gap cdng ching vién théng qua hoi nghi truc tuyén (video-conference) va nhan
van ban cong chang truc tuyén, thay vi phai truc tiép dén t6 chirc hanh nghé cong chung.
Tuy nhién, khong phai tit cac cong chimg vién dang hanh nghé déu c6 thé thuc hién quy
trinh ndy ma chi c6 mot s6 céng chimg vién duoc cip phép méi dugc thuc hién nén Bo Tu
phap Han Quéc phai giai quyét mot sé van dé vé ky thuat dé co thé kiém tra va xac nhan
ngudi ding (Cong ching vién) va phai ¢ su phéi hop chat ché voi Bo Noi vu (1a co quan
cap thé hanh nghé cong chtng). Hon nita, tai Han Qudc, khi ching nhan cho vin ban ca
nhan, viéc dau tién 1a cdng chang vién phai yéu cau khach hang ky tén hoic déng dau lén
gidy to, hodc yéu cau ho hoic dai dién cua ho ky, xac minh chit ky hozc con dau dong trén
gidy to va néu rd diéu nay trong vin ban. Boi, Luat Céng ching Han Québc khong cd mot
quy dinh nao vé gia tri chung minh va hiéu lyc thi hanh cua cac van ban cong ching; tuy
nhién Luat lai c6 quy dinh cho phép cong chiing vién c6 thé soan thao vin ban cho phép
cudng ché thi hanh va gan n6 vao héi phiéu hoic séc.

The ba, Méng Co

Trung tdm di liéu Qudc gia Méng C6 (The Mongolia National Data Center - NDC)
dugc thanh 1ap theo Nghi quyét 183 cua Chinh phu ban hanh ngay 24 thang 6 nim 2009,
trén co so trién khai cac khung dy an nhu “Chinh phi dién tir” (E - Government), “Méng
Co dién tir” (E - Mongolia), “Hé thong tich hop théng nhdt dang ky” (Registration
Integrated Unified System), “Pdm bdo an ninh théng tin quéc gia” (Ensure National
Information Security). NDC 1a mét t6 chtrc nha nudc véi chirc nang chinh 1a nang luu trit
va chia sé tat ca co so dit liéu cia tat ca cac co quan chinh phu, cung cap céac dich vu luu
trir, bao vé va san xuat di liéu k¥ thuat sé quéc gia caa Madng Cb.

Ké dén 1a Luat Chit ky s6 dugc thong qua vao nam 2011%. Theo Luat nay, chir ky s&
dugc cap c6 thoi han 5 nam cho tat ca cong dan Méng Co trén 16 tudi. Ngudi dimg dau
Tong cuc Pang ky Nha nudc (Head of the General Authority for State Registration), D.
Delgersaikhan cho biét: “Chir ky dién tir sé dam bao tinh xac thuc cua tai liéu fwong ing.
Vi mét co ché xac nhdn sé duwoc sir dung khi ky, nén n6 sé dwoc coi 1a giong nhw chir ky

viét tay” va nhan manh rang chir ky dién tir dé st dung, tiét kiém chi phi va c6 tinh bao

14 John D. Gregory (2019), MONGOLIA: Legal Readiness for Crossborder Paperless Trade,
https://www.unescap.org/sites/default/files/Session%202_MONGOLIA%20legal%20readiness%20presentati
on.pdf, truy cap ngay 24/02/2023.
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mat cao. Bing cach dua day du chir ky dién tir vao thuc té, cong dan va té chirc co thé thuc
hién céng viéc tir xa va c6 duoc mot sé dich vu nhét dinh, chang han nhu vay tién ky thuat
s6 va truy cap céc dich vu cong trén hé thong E-Mongolia®®.

Dén nam 2012, quéc gia ndy bat dau nghién ctu vé cac thdng 1 quéc té va nudc
ngoai da dugc thuc hién tai Estonia, Phap, B¢ va Nhat Ban. Nam 2015, nghién cuau kha
thi cho hé théng Cong chimg dién tir da dugc thuc hién. Nam 2017, Moéng Co chinh thire
thiét 1ap Hé thdng cong chung dién tir bang viéc ky hop déng véi mot cong ty cong nghé
thong tin tw nhan noi dia. Nam 2018, tat ca cong ching vién déu dugc tham gia tap huan,
cip quyén sir dung hé thdng va tap huan cach sir dung chuong trinh hé théng céng chang
dién tur.

Ngay 21 thang 6 nam 2018, Luat Pang ky nha nudc da dugc théng qua, cho phép
cdng chung vién tiép nhan, s dung, trao doi thong tin tir hé thong co s dir lidu dang ky
nha nudc va cap cho cong chiing vién quyén dai dién giira cong dan va co quan dang ky
nha nudc. Muc dich cua Luat nay 1a diéu chinh cac méi quan hé chung lién quan dén viéc
xéc dinh loai dang ky, dam bao tinh chinh xac cua ding ky, cung cap cac diéu kién dé cung
cap dich vu cong nhanh chong va duy tri dang ky nha nude, ciing nhu cic nguyén tic va
loai dang ky nha nudc, co s dir liéu tich hop, ciu trdc, chirc ning va toan quyén cia co
quan dang ky nha nudc'®. Vao ngay 30 thang 5 nam 2019, khi Luat Céng chang stra doi
duoc thong qua, cac cdng ching vién da duoc cap quyén thuc hién cac hoat dong ky thuat
s6 va ding ky ky thuat s6. Phéap luat Méng Co nghiém cim chuyén giao quyén truy cap va
sir dung hé théng dién tir cho nguoi khac va trong truong hop vi pham, gidy phép hoat
dong cong ching sé bi vo higul’.

Nhu vay, hé thong cong ching dién tir cia Mong Co ¢d thé hoat dong ca ¢ ché do
truc tuyén va ngoai tuyén, dua trén ddu van tay va chit ky dién ti, cho phép trao doi dir liéu

thdng tin thong qua két ndi vai hé thong dir liéu ciia Nha nude va cac don vi khac.

15 Munkhzul.A (2022), Electronic signatures begin to be issued for citizens,
https://montsame.mn/en/read/296093, truy cap ngay 24/02/2023.

18 Truy cap tai: https://legalinfo.mn/mn/detail/15585.

17 Khanh, B.N., Linh, P.X. (2022), Electronic Notarization in the Context of Digital Transformation in
Vietnam: Challenges and Recommendations, International Transaction Journal of Engineering,
Management, & Applied Sciences & Technologies, 13(9), 13A9U, p.1-13,
http://TUENGR.COM/V13/13A9U.pdf, DOI: 10.14456/ITJEMAST.2022.189.
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C6 thé nhan thdy rang, phap luat ciing nhu cach tiép can vé cong chang sé (cong
chtng dién tr) tai Hoa Ky, Han Quéc va Méng C6 c6 nhiéu diém khac nhau. Chang han,
Méng Cb6 sir dung cdng cu dién tir cho toan bo quy trinh ¢éng chung tir khau tiép nhan hod
s0, xtr Iy hd so dén viéc cong chang vién ching nhan van ban cong ching thdng qua chir
ky sb va dong dau sb; trong khi d6, Hoa Ky va Han Qudc chi sir dung trong mot cong doan
cta quy trinh ¢éng chang. Tuy nhién, vé co ban, khi 4p dung cdng chiing sé thi hoat dong
cdng ching van dugc thuc hién theo cac quy trinh truyén théng, viéc ang dung céng nghé,
k¥ thuat s6 mang tinh chét hd tro cho cac cong doan hodc cong viéc cu thé trong quy trinh
d6 dé cong viéc tré nén don gian vé d& dang thuc hién hon.

T nhitng phan tich trén, Viét Nam c6 thé duc két tham khao mot sé bai hoc lién
quan dén cong chang sé ma cac qudc gia da mang lai nhu: (1) Khi bat dau ang dung cong
chang sé phai bat dau tir viéc xay dung co so dit lidu tap trung dé luu trix va xua ly dit lidu o
pham vi qudc gia, dwa cac budc caa quy trinh ¢éng chimg dugc thyuc hién truc tuyén théng
qua cong cu dién tir; (2) Nghién ctu ché do truc tuyén va ngoai tuyén trong hé thdng cong
chung dién tir, theo d6 dya trén ddu van tay va chit ky dién tir, cho phép trao ddi dir liu
thong tin thdng qua két ndi véi hé thdng dix liéu cua Nha nudc va cac co quan, don vi khac
va (3) Nghién ctu cong nghé chéng gia mao trong cong ching dién tir bang cach yéu cau
Xé&c thuc da yéu t6 va bo sung trong phap luat hién hanh.

4. Thuc trang phap luét Viét Nam vé cong chirng so
4.1. Mt s6 két qua

Thet nhadt, Bo Tu phap da trién khai sir dung phan mém Master va phat trién cac cong
cu tin hoc dap ung viéc xay dung mang cong ching trén pham vi toan qudc tir rat som?e,
Muc dich ctia phan mém nay la phan tich nhitng nhu ciu cua cac Phong Cong ching, bao
dam viéc xay dyng maot phién ban thich wng tir phan mém Master, thiét 1ap va dam bao an
toan cho mang cong chirng quéc gia va thuc hién nhiing nghién ctru dé tim ra giai phap luu
trir dién tar. Theo d6, hau hét hd so déu luu twong ddi day du cac van ban va gidy to can

thiét theo quy dinh cua phép luat, tao diéu kién thuén loi cho viéc tim kiém va tra ctru hd

18 Thyc hién theo théa thuan gitta Chinh phu nuéc Cong hoa xa hoi Chu nghia Viét Nam va Chinh pha nuéc
Cong hoa Phap tir ngay 14 thang 8 nam 2003 va theo Dy &n Tin hoc hod cong chiing cia B Tu phép.

66



TRUONG DAl HQC LUAT, PAI HQOC HUE

so khi can thiét'®. Bén canh d6, mot sé Phong cong ching tu xay dung cac phan mém dé
quan ly hoat dong céng chang trong nodi bo don vi. Boi, ki thuat cdng nghé xuat hién cang
ram ro va ngay cang hién dai thi cac thu doan, ki thuat 1am gia hét sic tinh vi, néu dya vao
“mdt thiong” ciia cOng chuing vién thi rat khé nhan biét duoc. Vi vay, dé bao vé quyén va
loi ich hop phap chinh dang cua ngudi yéu cau cong chung, to chac hanh nghé cong
chtng, cdng chiing vién phai tuan thu cac quy dinh caa phap luat khi hanh nghé va chuan
bi dinh huéng trang bi kién thirc st dung may mac, thiét bi hién dai nhu kinh hién vi, phan
mém, ... d& van dung trong qué trinh kiém tra gidy to, chang nhan noi dung hop ddng,
giao dich.

Thet hai, Luat Cong chimg nam 2014 da quy dinh vé co s dir liéu cong chimg (Piéu
62). Theo d6, co sé dit liéu cong chung bao gdm cac thdng tin vé ngudn gdc tai san, tinh
trang giao dich cuia tai san va cac thong tin vé bién phap ngan chan dugc ap dung ddi véi
tai san c6 lién quan dén hop dong, giao dich da duoc céng ching. Uy ban nhan dan cap
tinh co trach nhiém xa@y dung co s& dit liéu cdng ching cua dia phuong va ban hanh quy
ché khai thac, sir dung co sé dit liéu cdng chitng. Bo Tu phap chu tri phéi hop véi Bo Tai
nguyén va Moi trudng, Bo Xy dung va cac bo, nganh co lién quan chi dao, huéng dan
viéc xay dung va quan ly, khai thac co s¢ dit liéu cong chung tai cac dia phuong. Day
dugc xem 1a “don bdy” va co so quan trong cho viéc day manh (g dung cong nghé thong
tin trong hoat dong cong chimng. Cac dia phuong déu cd ké hoach xay dung co so dit liéu
cdng chung, nhiéu phan mém trong hoat dong cong ching duoc str dung (nhu phan mém

quan 1y hd so céng chitng VSD?, phan mém quan ly hd so Uchi®t, phan mém quan ly dix

19 Tién Giang da ap dung cac phan mém quan ly cong chimg, trong dé co phan mém Master. Qua thoi gian
thuc hién, phdn mém Master da gap su c6 va khong con hiéu qua. Pé khic phuc diéu nay, So Tu phap da
ph01 hop v6i So Thong tin — Truyén thong va Vlen thong Tién Giang (VNPT Tién Giang) xdy dung hé thong
phin mém quan 1y cong chimg thay thé phan mem Master. Phan mém méi nay sé duoc két hop thém Ve co
s0 dir li€u ching thuc quyén st dung dat quyén s& hiru nha & duge thyc hién tai Uy ban Nhan déan cp xa.
Theo Bach Duwong (2020), “Ndng tam céng tic quan 1y dii liéu cong chimg tai Tién Giang”,
https://baophapluat.vn/nang-tam-cong-tac-quan-ly-du-lieu-cong-chung-tai-tien-giang-post376212.html, truy
cap ngay 23/02/2023.

20 Phin mém nay cung cip day du cac tinh ning, tién ich gidp giai quyét cac nghiép vu cdng chirng nhu giao
dich cong chang, quan Iy hop ddng, theo ddi trang thai thay di cua tai san trén hop dong hay van ban, quan
ly lich sir giao dich céng chimg, tra ctru va tim kiém thong tin can thiét, tao va giri cac thong tin c6 lién quan
dén cac co quan c6 lién quan hodc guri t6i ndi bd, hd tro duyét, hay, tao ban phu luc, in hop dong va vin ban,
phan loai quan Iy theo tung danh muc..

21 Phan mém nay cung cap nhiéu tlnh nang uu viét dé kiém tra thdng tin, quan 1y thong tin ngdn chén, hop
dong cdng ching, hd tro va cung cip mau soan thao hop dong cong chimg. Pay 1a kénh trao do6i thong tin
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licu cong ching CeNM?, phan mém quan Iy ho so online H2-QLCC?, phan mém quan ly
ho so ¢éng chitng Project Software?*...).

Thet ba, Chinh phu da ban hanh Nghi quyét s6 172/NQ-CP vao ngay 19/11/2020 vé
chinh sach phat trién nghé cong chimg xac dinh: Bdy manh #ng dung céng nghé thong tin
trong hoat dgng cdng ching, ddp ing yéu cau cua viéc xay dung Chinh phi dién ti va
cugc Cach mang cong nghiép lan thiz ze; chuan héa quy trinh, thu tuc cdng chiing cing véi
viée ting cudng tng dung cdng nghé thong tin trong hoat dong céng ching, tién toi thuc
hién céng ching hop dong, giao dich trén moi trudng dién tir; nang cao trach nhiém trong
cong tac phdi hop cua cac bd, nganh vaoi Bo Tu phap vé to chire va hoat dong cong ching,
dic biét 1a trong viéc chia sé thong tin, lién théng cac tha tuc hanh chinh; ra soat, bo sung
quy dinh vé tai chinh trong viéc khai thac, sir dung co s& dit liéu lién quan dén hoat dong
cdng chung lam co s& cho viéc tang cuong tng dung cong nghé thong tin trong linh vuc
cdng chung;... Pay 1a mot van ban hét sicc phi hop cia Chinh phu trong tién trinh xay
dung Chinh phu dién ti, cung cap dich vu cong truc tuyén va phat trién nghé céng ching
6n dinh, bén virng nham tao thuan loi cho c& nhan, t6 chuc tiép can dich vu cdng ching,
bao dam an toan phap 1y cho céc bén tham gia hop déng, giao dich, phong ngira tranh
chap, bao vé quyén, loi ich hop phap caa cac ca nhan, to chic; doi méi hoat dong cong
chung dap tng yéu cau phat trién kinh té - x& hoi cua dat nuéc va cai cach tu phap, dua
hoat dong cong ching Viét Nam hoi nhap véi khu vuc va thé gioi.

4.2. Mgt sé han ché

Hién nay, hoat dong cong ching tai Viét Nam chua hoan toan (hodc khéng han) la
cong chimg sb (cong chimg dién tir). Mic du, Luat Céng chimg nam 2014 da dé cap dén
viéc xay dung co s& dir liéu cong chimg, nhung khi so sanh véi cac qudc gia khac (Hoa

Ky, Han Quéc, Mong Co, .. .) thi co thé nhan théy réng, Viét Nam chua c6 mot chién lugc

hiéu qua giira Hoi cong ching vién, S¢ Tu Phap t6i céc to chirc cong ching, hd trg in hgp dong cong chimng
theo quy dinh, 1ap bao céo...

22 Thong qua c4c tinh ning phan hé cua hd so cong chirng, phan hé quan ly tai san — tai chinh, quan Iy hd so
duong sy, phan hé kiém tra ngin chin cac hd so giao dich, tai san ndm trong danh sach ngin chin, céc
phuong ti¢n.

23 Phan mém nay duoc tao ra nham hd trg cho quy trinh quan ly nghiép vu hd so cong chirng — chirng thc.
H2-QLCC duoc tao ra trén nén tang Windows Presentation Foundation, mot nén tang cho phép ngudi ding
c6 thé tao ra tng dung trén nén .NET framework cho Windows.

24 Phan mém nay gilp tdi gian cac thao tac nghiép vu va tu dong lai cac thdng tin vé tai san, hop dong, lich
sir giao dich. Mang téi nhiéu tinh nang hitu ich gitp cdng viéc quan ly hd so cong ching tro nén nhanh
chéng va hiéu qua. Qua thuc diy 1a mot su lva chon 1y twong dé hd tro cho cdng viéc.
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dai han vé (mg dung cong nghé thong tin, ddn dén nhitng quy dinh lién quan con kha so
sai, chua thuc su khoa hoc va ton tai nhiéu han ché:

Thir nhdt, Quy dinh cia phdp ludt lién quan dén viéc cdp nhdt, lwu trit va khai thdc
diF liéu chwa thuwce sy ré rang va thong nhaf?®. Nhimg thong tin nao bat budc phai dua vao
co s& dir liéu, murc d6 chi tiét dén dau, thoi han cap nhat nhu thé nao; ai duge quyén tiép
can, sua chira, thay thé, xoa bo dit lidu; gia tri phap 1y cta cac thong tin trén co s¢ dit licu
nhu thé nao, ché tai xir 1y khi c6 vi pham viéc khai thac va sir dung dir liéu ra sao thi & mdi
dia phuong c6 mot cach quy dinh khac nhau. Gia tri phap 1y cua két qua tra ctru dit liéu
ciing 12 mot cau hoi chua cé giai dap. Thuc té ton tai nhiéu truong hop tai san cia cong dan
bi han ché giao dich mot cach phi Iy vi co so dit liéu cong chimg c6 ghi nhan thong tin vé
tai san ma noi dung thong tin d6 theo ¥ chi chu quan (vi sy cén trong) ciia cong chimg vién
danh gia 1a co nguy co tao ra rui ro ddi véi cac giao dich tiép theo.

Thit hai, nhitng quy dinh lién quan dén viéc cdp nhdt théng tin lén co sé dir liéu la
chura bdt budc, hodc bdt budc nhung chwa co bién phap kiém sodt hitu hiéu®. Thuc té nay
dan dén tinh trang, cac t6 chirc hanh nghé cong ching phat hanh hd so cong ching ma
khong luu trit hd so, khong vao sd cong chimg, khong cap nhat co s¢ dir lidu. Tinh trang
nay xay ra chii yéu ddi véi cac giao dich iy quyén, giao dich vé dong san, 6 t0, xe may...
Nguyén nhan chinh xuat phat tir viéc Gmg dung cong nghé thong tin chwa twong xtng voi
su phat trién cic nhu ciu giao dich trong hoat dong cong chimg, chua dap tmg yéu cau
ngin ngira cac hanh vi lira dao, li dung cong chimg dé hop phap héa cac giao dich bat hop
phap, gdy mat trat ty an toan xi hoi; cong tac quan 1y nha nudc con thiéu cong cu hd tro
can thiét trong bdi canh x3 hoi hoa manh mé& hoat dong cong chimg; t6 chirc xa hoi - nghé
nghiép cua cong ching vién chua phat huy dugc trach nhiém tu quan.

Thit ba, hanh lang phdp 1y cho viéc xdy dung cong chirng s tién téi chuyén doi sé

hoat déng cong chitng méi chi dirng lai ¢ mitc ¢6 chi trwong, dinh hwéng, ké hoach chiv

25 Pidu 40 Luat Cong ching nam 2014 quy dinh trinh tu, thi tuc cong chimg nhu sau: CCV kiém tra gidy
to-trong hd so yéu ciu cdng ching; Ngudi yéu cau cdng ching ddng y toan bo noi dung trong du thao hop
ddng, giao dich thi ky vao tang trang cua hop ddng, giao dich. CCV yéu cau ngudi yéu cau cong chirng xut
trinh ban chinh cua céc gidy t& quy dinh néu trén nay dé dbi chiéu trude khi ghi 10i ching, ky vao timng trang
cua hop dong, giao dich.

2% Pi¢u 62 Luat Cong chirng nam 2014 quy dinh co so dir liéu cong ching bao gom cac thong tin vé ngudon
gdc tai san, tinh trang giao dich cua tai san va cac théng tin vé bién phap ngan chin dugc ap dung ddi voi tai
san c6 lién quan dén hop dong, giao dich da dugc cong ching. Quy dinh trén ham chira ndi dung diéu chinh
dbi vai “dir liéu” (thong tin) nhidu hon 1a quy trinh.
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chira ¢é cdc quy dinh mang tinh chdt cu thé. Cong nghé sb dang phat trién véi toc do rat
nhanh chéng, dit ra hang loat vin dé m&i, cAn c6 hanh lang phéap 1y diéu chinh theo kip véi
su phat trién d6. Thuc té trién khai chuyén d6i s ¢ cac nganh, linh vuc thoi gian vira qua
cho thiy hanh lang phap 1y chua dugc xay dung song song voi qua trinh xay dung hé thong
k¥ thudt va quy trinh tac nghiép. Viéc xay dung co sé phap 1y chua c6 sy ddng bd vdi cac
giai phap cu thé vé chuyén ddi s6 ctua nganh cong ching, trong d6 bao gdm ca giai phap ky
thuat, cac tiéu chudn s& ap dung, 1 trinh thuc hién. Trong s6 C&c chii dé vé phép Iy can
diroc X8y dwng hodc diéu chinh dé thich iing véi Yeu cau méi cia thuwce tién phét trién khoa
hoc cdng nghé va chuyén doi s6, nhém cac nude thuéc To chire Hop tac phéat trién kinh té
(OECD) dda dé xudt ba try cét quan trong VA can dwoc weu tién hoan thién. 6 1a: (i) Bdo vé
dir liéu, (i) An toan thong tin va (iii) Ban quyén/sé hivu tri tué®’.
5. Nhirng kinh nghiém tham khao hoan thién phap luit vé cong chirng s6 & Viét Nam

Thir nhdt, hanh lang phép 1y lién quan dén cdng chung dién tir khdng nén va khéng
thé chi dung lai & Luat Cong ching (cha yéu quy dinh vé hinh thic va trinh ty, tha tuc
thuc hién cong ching), ma can cé sy thay doi co ban vé gié tri va cach sir dung van ban
cdng chung dién tir vai cac tha tuc khac ma van ban cong ching 1a mét thanh phan “dau
vdo” (nhu thu tuc diang ky quyén sé hitu, st dung tai san sau khi chuyén nhuong, thi tuc
nop thué...). Bé thyuc hién duoc diéu nay, tat yéu 1a quy dinh vé cac thu tuc hanh chinh va
thi tuc (khong phai hanh chinh) cua té chac ¢ lién quan (t6 chuc tin dung...) ciing can
thay d6i, cho phép nhan va xt 1y hd so dién ti. Diéu nay dan dén mot thay doi lén trong
toan bo hé théng phép luat Viét Nam, dic biét 1a cac quy dinh vé dat dai, dan sy, nha 6,
thuong mai, doanh nghiép, thué?.

Thir hai, quy dinh chi tiét v& viéc xay dung Co so dit liéu cong chung tap trung (do
Bo Tu phap quan 1y, van hanh) c6 quy mé toan qudc dé luu giit toan bd cac hd so cong
chting c6 gié tri chtng ctr, luu gitt ho so, tai liéu khéac lién quan dén hoat dong céng ching
va ching thuc. Mo rong quy dinh cong nhan gié tri chiing clt cia van ban cong chung do

cong ching vién chimg nhén, ky bang chit ky s6 va dugc luu giit tai Co sé dir liéu cong

27 pham Sy Thanh, Hoan thién khudn khé phép Iy cho chuyén déi sé, Tap chi Kinh té Sai Gon, ngay
26/12/2020, https://www.thesaigontimes.vn/312007/hoan-thien-khuon-kho-phap-ly-cho-chuyen-doi-so.html,
truy cap ngay 24/02/2023.

28 Phan Thi Binh Thuan, Céng chirng dién tir tai Viét Nam trong boi canh Cach mang céng nghiép 4.0, Tap
chi Nghién ciru Lap phap sb 20 (420), thang 10/2020.
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chung tap trung?®. Chi bit budc cong chimg vién phai truc tiép thuc hién mot sé cong doan
ma khong thé chuyén giao hoic thay thé nhu: Chimg kién céc bén giao két hop ddng, giao
dich, giai thich hau qua phap 1y, kiém tra ning lyc hanh vi va y chi chu thé, ky ching nhan
hd so cong ching. Cac cong doan khac phuc vu viée cong chimg thi cho phép cong ching
vién co6 thé chuyén giao cho tro 1y thuc hién va dong chiu trach nhiém.

Thit ba, 10 trinh xay dung cong ching sé Viét Nam can phai phu hop véi 10 trinh
chung cua Chinh phu. Pé thuc hién duge 10 trinh nay, can trién khai déng bd cac bién
phap, trong d6 can wu tién xay dung hanh lang phép 1y cho hoat dong chuyén d6i sd, tao co
s& cho viéc nghién ctru phuwong an x4y dung va trién khai cong chimg sd. Trong d6 danh
su wu tién cho co so dit liéu cong ching tap trung, vi ddy 1a nén tang cho cac hé thong va
quy trinh tac nghiép khac. Du kién dé dua vao van hanh duogc co sé dit liéu cong ching tap
trung cung cac hé théng thanh phan gdm: Hé thong cong chung truc tiép, hé théng xéac
minh dit liéu va hé thdng bao cdo, thong ké, canh bao, quan 1y thong tin ngin chin. Riéng
hé thong cong chimg trie tuyén c6 thé trién khai ¢ giai doan sau, day 1a hé thong twong ddi
phuc tap va doi hoéi cao vé cong ngh¢, do vay can tan dung tdi da kha nang don dau vé
cong nghé va két ndi lién thong dir lieu®.

6. Két luin

Chuyén doi sé dang dién ra manh mé& & nhiéu qudc gia trén thé gioi, dac biét 1a doi
V6i hoat dong tu phap noi chung va hoat dong cdng chang néi riéng. Vi vay, néu c6 hanh
lang phap ly pht hop, céc qubc gia hoan toan cd thé xac minh va cong nhan gié tri phép ly
d6i voi van ban dugc ban hanh bai quéc gia khac ma khdng can phai thong qua tha tuc hop
phap hda lanh su. Hoat dong cong ching co thé thuc hién xuyén bién giéi boi su hop téc,
phdi hop cua cong ching vién & cac qudc gia khac nhau. Mac dd muc tiéu nay can co
nhiéu thoi gian hon dé c6 thé thuc hién, nhung ngay tir by gio, Viét Nam can dit ra va
huéng t6i dé tao tién dé cho qua trinh hoi nhap quédc té. Nhin chung, viéc dua dich vy cong

chtng truc tuyén 1én cong dich vu cong qudc gia co thé s& 1a mot budce di 1on caa chinh

2 Vii Thi Ly, Khéi quét vé tinh hinh thyc hién Luat Céng chimg nam 2014 va giai phép nang cao chét lugng
hoat dong cong chirng, Tap chi Nghé luat, S6 1/2022, tr.14- 21, ISSN.1859-3631.

30 Pao Duy An (2022), Ly lugn va thyc tién vé cong chirng so tai Viét Nam,
https://daoduyan.com/2022/02/ly-luan-va-thuc-tien-ve-cong-chung-so-tai-viet-nam/, truy cap ngay
25/02/2023.
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TAP CHI PHAP LUAT VA THUC TIEN - SO 57/2023

phu Viét Nam trong cdng tac quan ly hanh chinh céng, mang lai loi ich 1au dai cho nguoi

dan cling nhu doanh nghiép, té chuc./.
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