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SU CHAC CHAN PHUONG THUC TiN DUNG CHUNG TU
TRONG HOAT PONG NGAN HANG

Tén Nguyén Trong Hién*

Tém tit

10 nam tréi qua ké tiv khi ban sira doi chinh thirc méi nhat UCP (Quy tic va Thuwe
hanh théng nhit Tin dung chieng tir)-UCP 600 duwoc iy ban ngdn hang ICC phé duyét va
chinh thirc ¢6 hiéu lyc ngay 1 thang 7 nam 2007. Théng qua viéc danh gid nhitng vu kién noi
bat quéc té cho théy, UCP 600 dat dwoc “sw chdc chan” va “linh hoat” hon trong gidi quyét
tranh chdp so véi ban quy tc thiee hanh truée dé UCP 500.

Tir khéa: thur tin dung; nguyén tac déc ldp; nguyén tac tudn thi nghiém ngdt
Abstract

Certainty in document credit to the banking operations

Ten years have passed since the latest formal revision of the UCP (Uniform Customs
and Practice for Documentary Credits)-UCP 600 was approved by the Banking Commission
Executive Committee (UCC) and officially came into force on 1 July 2007. Through the review
of the outstanding international litigations, the UCP 600 has achieved more “certainty” and

“flexibility” in dispute resolution in comparison with the previous UCP 500 practice.
Key words: letter of credits; principle of independence; principle of strict compliance

1. Gii thiéu

Quy tic va Thyc hanh théng nhat Tin dung
chung tor (UCP) dugc tao thanh tr mot bo
quy tic huéng dan tha tuc ngan hang cho
viéc thanh todn bang cach thic thu tin
dung. Nguyén tic nay khong bat budc
ap dung, nhung muc dich la dé huéng dan
cac ca nhan trong hgp déng mua ban khi ho
chon thanh toan banghinh thic thu tin
dung (Ulph, J., 2007, tr. 1). An ban diu tién
ciia UCP duogc xuét ban 1a UCP 1933, qua
nhiéu nam, phién ban UCP mdi nhat dén
nay la UCP 600 va dugc cho 1a “phién ban
cii  tién cia  UCP  trudc (UCP
500)” (Thanuja, R., 2011, tr. 3).

Muc tiéu ctia bai bao 1a dé danh gia sy chic
chén ctia UCP 600 so véi phién ban trude
d6-UCP 500. Do do, bai bao s€¢ danh gia sy
thay ddi cac diéu khoan tiéu biéu quan trong
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cua UCP 600 thong qua cac vu kién dua
trén 2 nguyén tic dic trung cua tin dung
thu, d6 1a: Nguyén tic doc 1ap va Nguyén
tac tuan tha nghiém ngjt.

2. Nguyeén tic doc lap

D. Lipton, J., (1998, tr. 1972) dinh nghia
thu tin 1a mot chi dan dudi dang vin
ban dugc su dung khi nguoi ndp don thuc
hién nghia vu thanh todn cua ho cho nguoi
thu hudng cho mot giao dich hang hoa, va
do 1a “hop dong phirc tap rang budc vé
nghia vu” (JonesDay, 2009). Hop dong thu
tin dung lién quan dén “it nhat ba, va doi khi
bbn hoidc nhiéu hon” hop dong riéng 1é, cac
hop ddng riéng biét co chirc ning doc lap
véi nhau (D. Lipton, J., 1998, tr. 1973).
Thong thuong ciu tric cia mot hop dong
thu tin dung bao gébm 3 hop dong doc lap
(Luis Frias Garcia, R., 2009, tr. 72):

(1) Thoa thuan gitta nguoi ndp don va
nguoi thu hudng.
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(2) Mot thoa thuan gitra nguoi ndp don va
ngan hang phat hanh dé & mot thu tin dung.
(3) Cam két tir ngan hang phat hanh
cho mot thu tin dung néu yéu cau duoc dap
ung.

Nguoi ta tin ring cac mdi quan hé ton tai
gitacac hop dong 1a kha phuc
tap (Luis Garcia Frias, R., 2009, tr. 72). NO
nhan manh rang nguyén tic doc lap chi don
thuan 1a cho mdi quan hé gitta ngén hang va
cac bén ban hoic mua hang, didu nay co
nghia 1a méi quan hé giira nguoi ban va
nguoi mua s€ khong dugc xem xét theo
quan diém coa ngdn  hang (Che
Hashim, R., 2015, tr. 279). Nguyén tic doc
l1ap cua thu tin dung dugc quy dinh trong
Diéu 5 cta UCP 600:

“Cac ngan hang giao dich trén co so chung
tw chw khong phai voi hang hoa, dich vu
hodc hoat dong ma chung tir dé cdp’”.

Diéu khoan ndy dugc mdt lan nita dugc
cung cd tai Pidu 14(a), UCP 600:

“Ngdan hang dwoc chi dinh thuc hién theo
chi dinh ngan hang xdc nhdn, néu cé va
ngdn hang phdt hanh phdi kiém tra viéc
xudt trinh, chi dwa trén co sé chimg tir dé
quyét dinh c6 phit hop hay khéng”.

Nguyén tic lam viéc cua ngén hang 1a chi
xem xét danh gia cac tai li¢u, va chi ching
tir hop 1€ s€ dugc thanh toan; cadc ngadn hang
s& khong kiém tra chat luong hang hoa hay
hang hoéa di duoc van chuyén hay chua
duoc dé cap trén van don vi ban than ngan
hang ho khong mudn thanh toan cho nhiing
truong hop dau hiéu sai pham vé chung tir
ma c6 thé tao su khong chéc chin trong viéc
bdi hoan. Mic du dinh nghia la thé, nhung
trong thuc té c6 nhitng ngoai 18, va trudng
hop ngoai 1¢ thuong gip nhat trong hinh
thirc thu tin dung 1a “ngoai I¢ gian 1an”.
Houtte, H. (2002, tr. 785) cho réng mot nguoi
mua hang ho ¢ thé yéu ciu ngan hang tir
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chdi hodc yéu cau phan quyét tir toa an tir
chdi thanh toan trong truong hop ho co
dugc bang chuing gian 1an vé ngudi thu
huéng (ngudi ban). C6 nhiéu nd luc dé
kiém soat gian l1an nhung hién tuong gian
lan 1a “vo tan va phd quat” (Zhang, Y.,
2011, tr. 21).

Tin réng, UCP 600 da tao ra mot yéu ciu
méi din dén sy thay ddi trong cac bén co
nguy co gian 1an. Pugc biét dén nhu mot
trong nhimg vu kién dau tién sau khi UCP
600 ra doi, Fortis Bank SA / NV va Stemcor
UK  Limited v Indian  Overseas
Bank [2011] EWCA Civ 58 lién quan dén
quyén thanh toan giita ngan hang phat hanh
va ngan hang xac nhan. Truong hop nay la
khoang 5 hop ddng ban hang doc lap vao
nam 2008 theo hinh thirc thu tin dung két
hop véi diéu khoan thuong mai Incoterm
2000. Stemcor dén tir Anh hop dong xut
khau container phé liéu dén cong ty SESA
ciia An D6. 5 thu tin dung ghi 16 ngudi thu
hudng 1a Stemcor duoc phat hanh bdi Ngan
hang Overseabank An P9 (IOB) va chung
duogc quy dinh phai tuadn theo UCP 600.
Thang 8/2008, Stemcor d& nghi thanh
todn thu tin dung 1-3 tai ngan hang Fortis
(ngdn hang xac nhan theo suy nghi cua
Fortis) vatin dung 1-3 sau d6 dugc Fortis
xac nhan hop [¢ va thanh todn cho
Stemcor. Thu tin dung 4-5 sau do duoc d¢
trinh  cho Fortis tuy  nhién, ching khéng
dugc xac nhan va chuyén tiép t6i IOB clng
toi tin dung 1-3. Vao mét ngay cua thang
muoi mot ndm 2008, IOB di bac bd cac tai
liéutin dung 1-4 do Fortis dua ra, theo
Fortis do sy khong nhat quan trong noi
dung tin dung va khong dong y chi tra cho
khoan thanh toan cho thu tin dung 1-3 ma
Fortisda thanh toan cho Stemcor trudc
d6. 13/01/2009, Fortis da bo sung hudng
dan cho IOB nhung IOB ciing da tir chéi
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cac tai liéu nhung tai li¢u khong duoc tra lai
cho dén ngay 16/02/2009.

Fortis va IOB déubay t6 quan diém
ctia minh. Theo quan diém cua Fortis, ho
nghi rangho phai 1a mot ngan hang xéac
nhan (confirming bank) hoac ngan hang chi
dinh (nominated bank), do d6 ho rd rang co
quyén nhan bdi hoan tir IOB. Nguoc lai,
IOB 1ap luén rang Fortis da chi 12 ngan hang
dang ra thuong lugng (negotiating bank) ma
theo IOB Fortis s¢ khong dugc hoan tra theo
UCP 600 - Diéu 7(c) nhu sau:

“Ngdn hdang phdt hanh cam két hoan trd
cho ngan hang dwoc chi dinh ma ngan hang
nay da thanh toan hodc da thwong luong
cho mot xudt trinh phit hop ... Ngan hang
phat hanh cam két hoan lai ngdn hang dwoc
chi dinh la doc lap voi cam két cua ngan
hang phat hanh cho nguoi thu huong.”

DPbi v6i quan diém cua IOB, boi vi Fortis
khong phai 1a ngan hang dugc chi dinh theo
Diéu 7(c), do d6 Fortis khong duoc huong
cam két chi tra khoan thanh toan cua ngan
hang phéat hanh. Hon nita, do sy cham tré
trong cac dam phan, IOB cho rang Fortis da
that bai theo quy dinh Piéu 14(b) cia UCP
600 miéu ta:

“Mot ngan hang dwoc chi dinh hoat dong
theo chi dinh, ngan hang xdc nhdn, néu cé
va ngdn hang phdt hanh sé c6 téi da ndm
ngay lam vigc sau ngay trinh bay dé xdc
dinh xem viéc xudt trinh c6 phi hop hay
khong.”

Su viéc dugce toa an quéc té tuyén bd nhu
sau: boi vi Fortis “xdc nhdn theo yéu cau va
thanh toan chi phi” vi vay Fortis 1a mot
ngan hang xac nhén theo UCP 600. Toa
an ciing cho rang, mot khi IOB quyét
dinh tra lai tai liéu theo Piéu 16, n6 s& phai
tuén thu voi cac thoi han quy dinh tai khoan
16(d) va 14(b); Do d6, theo Diéu 16(f)
UCP 600 quy dinh “Néu mgt ngdn hang
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phat hanh hodc ngdn hang xdac nhan khong
hanh dong theo cdic quy dinh cia diéu
khoan thi sé mdt quyén khiéu nai vé xudt
trinh  khéng  phu  hop”, mot  khi
|OB di quyét dinh tir chdi cac tai liéu thi
phai c6 nghia vu tra lai tai li€u ding thoi
han. Toa 4n phtic thim két ludn rang van dé
khong phai 1a thoi gian, d6 1a viéc ligu
Fortis ¢6 tuan thu theo Piéu 7 (c)-UCP 600
hay khéng. Bang chimg cho thay rang Fortis
da khong tuan tha theo UCP 600, tuy
nhién, vin con c6 gia tri @& hoan tra tir
IOB; IOB bi loai khoi yéu cau bdi thuong
do khéng tuan thu Diéu 16(d ) va 14(b).

Trong truong hop cua Fortis Bank SA / NV
va Stemcor UK Limited, bang chimg cho
théy IOB ban than rat cAn than trong vi¢c
xem xét tinh chinh xac cua cac tai liéu dé
tranh gian 1an 1a can thiét. Tuy nhién c6 thé
thidy, néutda ancho ring IOB di chinh
xac va khdng c6 nghia  vu
lai tai liéu, nO s& lam suy yéu su chic chin

phai  tra

ciia UCP. Piém méu chét 13 cac ngan hang
phai dam bao mot khi tai liéu dugc xac dinh
la khong phu hop, ho phai dugc thong bio
va xu ly kip thoi. Ulph, J.(2007, tr.
355) nhdn xét: “viéc sira d6i UCP 600 so
voi trude d6 1a dé giam sy khong chic chin
b@fmg cach loai bé cum tir mo hd hodc khong
rd rang”. D6 13 rang 1a Piéu 16 (f) cia UCP
600 da xda cac tir: “va / hoedc” so vdi Diéu
14 (e)- UCP500: “... khong hanh dong
theo cdc quy dinh cia diéu khoan nay va |
hodc khéng  giit cdc tai ligu dé xir
ly, hodc...” , theo Castaneda, C. (2007),UCP
600 méi cung cip “clmg nhic hon va it duoc
hd trg hon trén nhimg nguyén tic co ban
nay” trong khi CheHashim, R. (2015, p.281)
két luan: “sy xuat hién kip thoi cua Diéul6-
UCP 600 da giam bot su cing thing cac
ngan hang dang phai d6i mat tai liéu khong
thdng nhat”.
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3. Nguyén tic tuan tha nghiém ngat
Daniel M. Kolko (2007) néi rang 1y do cua
nguyén tic tuin thu nghiém ngat d6 1a dé hd
tro su chic chin trong giao dich thu tin
dung. Theo Danniel, néu mot ngén hang di
chéch hoac dugc phép di chéch khoi nguyén
tic nay, no chic chin s& bi ton hai, tao ra
nhiéu gia dinh trong vu kién. Mot khi vu
kién xay ra c6 thé kéo dai tham chi vai nam,
va gy ton that vé chi phi ciing nhu kho
khin vé diéu kién dia 1y bai 18 khi cac bén
tham gia vu ki¢n s€ khong hai long véi viéc
s& xét xr & qubc gia ciia ddi phuong ma
theo ho s& ¢6 lgi cho d6i phuong ma dé phai
1a toa 4n quéc té.

Trong thuong mai qudc té, cac ngan hang c6
thé khong hiéu tit ca cac diéu khoan k¥
thuat trong céc tai li€u. J. Dolan goi y 1y do
clia quy tic nghiém ngit 1a dé bao vé cac to
chtrc phai nhan thirc dugc sy sai léch trong
tai lidu. Theo nguyén tic nghiém ngit, ngan
hang chi can kiém tra tai liéu van don ma
khong can phai biét hang héa trong giao
dich mua ban. Diéu d6 co nghia 1a trong
truong hop co6 su khac biét trong tai li¢u dé
trinh cia nguoi thy huong, ngan hang co
quyén tir chéi va cho doi hudng dan thém.
Nhimg truong hop gian 1an thuong hét stc
tinh vi va do d6 vo tinh hay c¢d ¥, truong
hop Bulgrains & Co Ltd v
Shinhan [2013] EWHC 2498 1a mdt trong
nhitng trudng hop vi pham nguyén tic nay.
Pbi voi truong hop ndy, tén ctia ngudi
hudng lgi trong thu tin dung la “Bulgrains
Co Limited” khong c6 hiéu lyc ddi véi tén
dang ky va tén duoc in trong hoéa don:
“Bulgrains & Co Limited”. Ngéan hang xac
nhan d tir chdi ho so dé trinh va quyét dinh
clia toa an la ngan hang c6 quyén tir chdi
cac thanh toan chinh vi ly do sau:

Su sai 1éch tr ‘va’ trong ‘Bulgrains’ va ‘Co
Limited’ 12 mdt sy chénh 1éch ‘xac dang’,
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do d6 hau qua 13 ngan hang dugc quyén tir
chéi céc tai liéu dé trinh. “Cac tir ngit trong
the tin dung 1a diéu quan trong nhat”
(Burrows, A. va Bridge, M., 2015, tr. 839).
Nguyén tic tudn tha nghiém ngit noi rang
“mot 16i nho nhu 16i hinh thic” ciing dugc
coi 1a su khac biét va c6 thé b tir chdi boi
ngan hang (Che Hashim, R., 2013, tr. 4).
Piéu 18 (c) UCP 600 bd sung rang:

“Viéc mé ta hang hoa, dich vu hodc thuc
hién trong mot hoa don thwong mai phdi
twong ing véi nhitng gi xudt hién trong tin
dung.”

R rang, thuyét minh vé su tuan tha nghiém
ngit thdy sy chic chan phap 1y cia UCP
600 mé rong 1én ca viéc moé ta vé loai hinh
hang héa mua ban trong hoa don thuong
mai tai Diéu 18 (c) . Tuy nhién, dudng nhu
UCP 600 duong nhu “giong diéu nhe nhang
hon nhung linh hoat hon” & thuyét “tun
thi” trong viéc miéu ta hang hoa . Piéu 37
UCP 500 quy dinh: “Cdc mé ta vé hang hod
trong hoa don thwong mai phdi phit hop voi
mé td trong thw tin dung”, trong khi Piédu
14(d) UCP 600 quy dinh:

“Dit lidu trong mot ching tir khéng nhdt
thiét phii giong hét diw liéu tin dung,
nhung khong dwoc méu thuin, div liéu
trong tai lieu do, bat ky tai lieu hodc tin
dung nao khac”.

Tin rang su thay d6i khong lam giam sy
chdc chdn UCP, ma n6 s& linh hoat hon
khong qué cimg nhic va vi loi ich ctia ngudi
xuat khau (Bergami, R. (2017).

4. Sy chic chan

Thu tin dung 1a mot cong cu tai chinh quan
trong cho thuong mai qudc té, do d6 su chac
chén trong ludt phép 1a diéu quan trong nhat
d6i v6i hoat dong ciia ngan hang. Thay d6i
tor UCP 500 sang UCP 600 di kem voi
“nhitng thay ddi tich cuc mang lai 1gi ich
cho tat ca cac bén trong thu tin dung”
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(Thanuja, R., 2011, tr. 21). Truong hop
Glencore International A.G. va ngan hang
Trung Quoc [1996] I Lloyd's Rep. 135 tham
phan két luan rang tai liéu cua Glencore 1a
ban sao c6 chit ky ma khong duge danh déu
1a “gbc” dé toa an chap thuan cho phép ngan
hang thanh toan mic du nd co vé nhu thé
ban gbe da duoc ky két bang myc xanh.
Diéu 20 (b)-UCP 500 dinh nghia:

“Tru khi quy dinh khac trong thu tin dung,
cdc ngdn hang ciing chdp nhdn mét (cdc)
tai lieu géc, mot (cdc) tai lieu dwoc san xudt
hodc xudt hién ciing da dwoc san xudt: i.
Bdn sao chup, tw déng hodc bang mdy tinh
ii. nhw cdc ban in bang gidy carbon. Piéu
kién la né dwoc dinh didu la bin géc
(original)...”

UCP 600 quy dinh néu tai liéu khong duoc
danh diu 12 “ban gbc” n6 nén thoa man
Diéu khoan quy dinh trong Diéu 17(b):
“Ngdn hang sé xem lai chirng tir goc bat ky
chitng tir ndo cé chir ky hodc ¢é nhan goc
thuc cua nguoi phat hanh, trie khi chung chi
ra khéng phai chimg tir goc”.

Nhimng yéu cau nay lam cho ludt phap dugc
dam bao hon, loai bé nhimg bat cap UCP
500 khong giai quyét dugc. UCP 600 la
“mot phién ban cai tién ma UCP trudc do
khong cung cdp cac dinh nghia ding vé
thuat ngtr” (Thanuja, R., 2011, tr. 3) va loai
bo kho khin trong van dé giai thich, danh
gia khi mét tranh chap phat sinh.

5. Két luin va dé xuit

1.1. Két luan

Thuc té 1a mot sb tur nglt mo hd va dinh
nghia khéng chic chan da duoc g& bo, “van
con ton tai cac khia canh cuia UCP méi ma
khong dat dugc sy chic chin can thiét”
(Hang Yen Low, 2010, tr. 208). So vdi UCP
trudc do, UCP 600 da duoc cai thién, linh
hoat hon nhung thyc sy rat kho dé can bi“mg
loi ich gitta cac bén cling nhu khong thé
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chéi cai rang “dac diém qubc gia, khu vuc
d3 tao nén dic trung ban chat riéng cua thu
tin dung” (Berezhna, S., 2012, tr. 34). Vi
vy, mic du su hiéu biét théng nhét vé khai
niém tai lidu tin dung trén toan thé gidi, tuy
nhién chic chin ring khéng c6 vin ban
phap ly hoan hdo, n6 chi lam giam tranh
chép, “néu UCP 600 thanh cong trong viéc
giam ty 1& bi tir chdi boi ngén hang, nd da
dugc danh gia dé ton tai 1a mot trong nhiing
phuong phap quan trong nhit cua thanh toan
trong kinh doanh qudc t&” (Hang Yen Low,
2010, tr. 209).

5.2 Dé xuat

5.2.1 DPé xuit danh cho ngin hang

Mic dit UCP 600 d3 cai tién linh hoat hon,
chic chin hon, tuy nhién, nhu di thao luan,
néu mot ngan hang di chéch hodc dugc phép
di chéch khoi nguyén tic s& tao ra nhiéu gia
dinh trong vu kién.

Fortis Bank S.A /N.V & Anor v Indian
Overseas Bank [2011] EWCA Civ 58 1a mot
trong rat nhiéu vu kién chung ta thdy mot
yéu cdu méi dan dén sy thay d6i nghia vu
trong cac bén c6 nguy co gian lan. Sy viéc
cho chung ta thay, viéc can trong xem xét
tinh chinh xac hd so dé trinh cta ngudi thira
huéng 1a didu tdi can thiét. Ngan hang hoan
toan c6 quyén tir chdi dé trinh ddi véi bo tai
liéu khong hop 16, tuy nhién, diéu quan
trong ¢ day la mot khi ngan hang x4c nhan
bd hd so khong hop 18 thi ngan hang phai
thong bdo va phai tuan thu quy dinh thoi
gian thong bio ciing nhu thoi han tra hd so
theo quy dinh UCP 600.

5.2.2 D¢ xuit danh cho nha xuit khiu
UCP 600 d thay d6i mot s6 tir ngir, bd sung
thong tin nham tao diéu kién thuan lgi hon
dam bao cho nguoi ban nhan khoan thanh
toan so voi UCP 500 (Truong hop Glencore
International A.G. va ngan hang Trung
Quoc [1996] 1 Lloyd's Rep. 135), tuy vay,
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su thay doi vAn dam bao su chic chin va
yéu cau cac bén phai tudn thu nghiém ngit.
UCP 12 mot bd nhitng quy tic hudng dan,
va do d6 trude khi 4n dinh ndi dung thu tin
dung trong hop déng mua ban nhitng nha
xuat khiu nén can nhic dam phan cac diéu
khoan dé tranh trinh hop gy bat loi sau nay
(truong hop Bulgrains & Co Ltd v
Shinhan [2013] EWHC 2498). Piéu khoan
bao gdm: ngay phat hanh, ngay déo han,
ngan hang phat hanh, ngan hang xac nhan,
loai tin dyng chung tu, v.v., ddc bi¢t la cac
tr nglt quy dinh trong thu tin dung (tén
doanh nghiép, ngay dao han thanh toan
v.v.). Hon nira, dé giao dich dugc thuén loi
khong bi gian doan, nha xuét khau nén dic
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biét quan tdm dén ching minh tinh hop 18,
bao gdm: chit ky, chimg minh gidy to gdc,
V.V.

5.2.3 Dé xuit danh cho nha nhip khau
Nhimng quy dinh UCP 600 da cb ging bao
vé loi ich cla cac bén, van dé la mot khi tai
liéu dé trinh duoc cho 1a hop 18, bit bude
khoan thanh toan giao udc phai duoc chi tra
ma ngan hang khong xem xét dén chat
lwong hang hoa ma nha nhap khau co dung
nhu hop ddng hay khong. O khia canh nha
nhap khau, ngoai viéc can trong dam phan
cac diéu khoan thwong mai, dé tranh gian
14n ho nén can nhic xem xét dbi tac thuong
mai mdt cach can than (vi du: dya trén uy
tin, danh tiéng) O
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