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Tom tit: Bao Vé nguoi 16 cdo trong 16 tung hinh s (TT. HS) la mot noi dung quan trong
nham bdo dam quyén con nguoi va thiic d’ay hiéu qua phong, chng t6i pham. Trén co so quyén
16 cdo va quyén duoc bao vé la nhig quyén hién dinh, phap ludt Viét Nam da timg bude hoan
thién cac quy dinh lién quan dén bao vé nguoi 16 cdo. Cu rhé Bo luat 76 tung hinh su va Ludt
T6 cao da thiét ldp nhitng bién phap phap Iy nham bao vé danh tinh, than thé, ti san va loi ich
hop phdp khac cia nguoi to cao. Tuy nhién, thue tién thi hanh van con nhiéu bat cdp nhw: thiéu
huwdng dan cu thé, ning hec thuc thi han ché va sw phoi hop chua dong bé giita cdc co quan tién
hanh t6 tung. Bai viét phan tich co so phap I, thiee tién dp dung va dua ra cdc kién nghi nham
hoan thién khuén khé phap ludt, nang cao hiéu qua bao vé nguoi t6 cdo, qua dé bao dam tot hon
quyén con nguoi trong TTHS va xdy dung nén ti phép céng bang, nhén dao.

Tir khéa: Quyén con ngudi; bao vé nguoi 16 cdo; t6 tung hinh sw; phap ludt Viét Nam.

Abstract: Protecting denouncers in criminal proceedings is a crucial aspect of
safeguarding human rights and enhancing the effectiveness of crime prevention and control.
Based on the constitutional affirmation that the right to denounce and the right to protection are
fundamental rights of citizens, Viethamese law has progressively improved its legal framework
concerning protection of denouncers. In particular; the Criminal Procedure Code and the Law
on Denunciations have established legal measures to protect the identity, physical integrity,
property, and other legitimate interests of denouncers. However, practical implementation still
faces numerous challenges, including a lack of detailed guidance, limited enforcement capacity,
and inconsistent coordination among procedural authorities. This article analyzes the legal
basis, practical application, and proposes recommendations to improve the current legal system
and enhance the effectiveness of protecting denouncers and hence, better guarantee human
rights in criminal proceedings, contribute to building a fair and humane judicial system.
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1. Dit vén dé quan tam. Nguoi td cio khong chi khai ngudn
Trong nhimg nim gan day, cing voi  cho qué trinh phat hién t6i pham ma con gop
tién trinh xay dung Nha nudc phap quyén va  phan bao dam cong Iy va phong ngia vi
cai cach tu phap, viéc bao vé ngudi t6 cio  pham phap ludt. Tuy nhién, trong thyc tién to
trong TTHS ngay cang tro thanh van dé duoc  tung, ho thudng phai déi dién véi nhiéu rii ro
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nhu bi de doa, tra thu hodc tru dap, khién
quyén con ngudi chua duge bao dam mot
cach day du.

Phap luat Viét Nam da co nhiing quy
dinh vé bao vé nguoi td cao, song con thiéu
cu thé, chwa dap tmg yéu cau thuc tién va
chua theo kip céc chudn myc quéc té. Khoang
trong nay dit ra nhu cau cap thiét phai nghién
ctru toan dién, danh gia ding thyc trang va dé
xudt giai phap hoan thién phap luit dé ning
cao hiéu qua bao vé nguoi t6 cao trong TTHS
o Viét Nam.

2. Co sé phap Iy vé quyén con
nguoi va biao vé nguoi t cdo trong td
tung hinh sy

a) Hién phdp va cdc vin ban phdp Iy
quoc té

Thir nhat, quy dinh tai Hién phdp
nuwoc Cong hoa xa hoi chu nghia Viet Nam
nam 2013.

Hién phép nudc CHXHCN Viét Nam
nam 2013 (stra doi, bd sung nam 2025) la van
ban phap 1y i cao, khing dinh quyén con
ngudi la gia tri trung tim trong to chure va hoat
dong cua Nha nuéc. Diéu 14 ctia Hién phap
quy dinh: “O nude Cong hoa xa hoi chu nghia
Viét Nam, cac quyén con ngudi, quyén cong
dén vé chinh tri, dan sy, kinh té, van hoa, xa
hoi dugce cong nhan, ton trong, bao vé va bao
dam theo Hién phap va phap luat™'. Day la
nguyén tic nén tang dé xac dinh trach nhiém
cua Nha nudce trong vige thiét lap va bao vé
cac quyén nay, trong do cé quyén duge to céo
va quyén duoc bao vé khi thuc hién td cdo.

Piéu 30 Hién phap quy dinh rd: “Moi
ngudi co quyén khiéu nai, t6 cdo voi co quan,
to chirc, ca nhan co thim quyén vé nhiing

SO 47 (8/2025)

viéc lam trai phap ludt ctua co quan, t6 chirc,
ca nhan. Co quan, td chirc, ca nhan co tham
quyén phai tiép nhén, giai quyét khiéu nai, t6
cédo. Ngudi bi thiét hai co quyén duoc boi
thuong vé vit chat, tinh thin va phuc hoi
danh du theo quy dinh cua phap luat. Nghiém
cAm viée tra thu nguon khiéu nai, t6 céo hodc
loi dung quyén khiéu nai, t6 cdo dé vu khong,
vu cao lam hai ngudi khac...””. Quy dinh nay
khong chi khang dinh quyén t6 céo 1a quyén
co ban cna cong din, ma con nhdn manh
nghia vu cua Nha nudce trong bao v¢é nguoi
thuc hién quyén do.

Thir hai, cdc van ban phdp ludt quoc té:
vé phuong dién quéc té, phap ludt qudc té
khing dinh, quyén dugc bao vé an toan ca
nhén 13 quyén con nguoi tdi thiéu, khong bi
gi6i han ngay ca trong tinh trang khan cép. Cu
thé, Piéu 3 Tuyén ngdn phd quat vé quyén con
nguoi (UDHR, 1948) quy dinh: “A1 cling ¢
quyén dugc song, tur do va an toan thin thé™.
Bao vé ngudi td céo ciing 1a bién phap cu thé
nham thuc thi nguyén tac binh dang, bao dam
moi ngudi khong bi phan biét dbi xu vi da t6
cao hanh vi vi pham phap luat hinh sy.

Tir goc d6 nghia vu qudc gia, khoan 1,
2 Piéu 2 cia ICCPR khang dinh céc quéc gia
thanh vién co trach nhiém “ton trong va bao
dam” quyén con ngudi va c6 nghia vu “ban
hanh nhimg bién phap lap phap va nhiing
bién phéap can thiét khac nham thuc hién cac
quyén dugc cong nhan” dé bao vé ngudi dan
khoi bi xdm pham quyén®.

Bén canh do6, Diéu 33 Cong udc Lién
hop qudc vé chéng tham nhiing (UNCAC)
nam 2003 quy dinh: “M&i qudc gia thanh
vién s€ xem x¢t viee quy dinh cac bign phap
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Can bo cong an tiep nhan, phan loai khiéu nai, to cao.

Nguon: baochinhphu.vn.

thich hop trong hé thong phap luat quic gia
dé bao vé trude nhimg dbi xir bat cong doi
voi bat ky ngudi nao t6 giac, véi thién ¥ va
dua trén nhitng can ctr hop 1y, véi co quan co
tham quyén vé bat ¢ vu viéc nao ¢o lién
quan dén céc toi pham quy dinh theo Cong
ude nay’™. Tuy ndi dung Diéu 33 chi dit ra
nghia vu “xem xét” thay vi nghia vy bét budc,
nhung diy duge xem 1a chuan muc phap 1y
co gia tri huéng dan va tham chiéu quan
trong, thé hién sy thira nhan & cflp do quéc té
ddi véi yéu cau bao vé quyeén con ngudi clia
ngudi td céo. Piéu 33 hudng t6i hai myc tiéu
co ban: bao dam quyén dugc bao vé an toan
vé tinh mang, sirc khoe, danh du, nghé nghiép
va tai san cho nguoi t cdo va khuyén khich
cong dén tich cuc phat hién, t6 giac hanh vi
tham nhting va vi pham phap luat ma khong
lo ngai bi tru dap, tra thu. Pay la can clr quan
trong thac day Viét Nam hoan thién phéap luat
bao v¢ nguoi to céo trong TTHS.

b) Bo luat To tung hinh sy Viét Nam va

Ludt To cdo

Viée bao vé ngudi to cdo trong TTHS
la noi dung thé hién su ghi nhan va bao dam
quyén con nguoi trong linh vuc tu phap hinh
su, dic biét 1a quyén dugc song an toan,
quyén bat kha xam pham vé than thé, danh
du, nhan pham va tai san cua cong dan khi
tham gia t6 tung véi tr cach 1a nguoi to cdo.
Bd ludt TTHS nam 2015 (BLTTHS) va mot
s0 dao ludt chuyén nganh da thiét lap co so
phép 1y, tuy khong quy dinh truc tiép nhung
da gian tiép quy dinh cho viéc bao vé ngudi
t6 cao trong TTHS, gin chit véi nguyén tic
ton trong, bao vé quyén con nguoi trong hoat
ddng tu phap.

Thir nhdt, quy dinh trong B¢ ludt
TTHS: (1) Quyén t6 céo va quyén dugc bao
vé ciia ngudi to cao 1a nhimg quyén t6 tung
co ban cua cong dan trong linh vuc hinh su,
duge ghi nhan tai nhiéu diéu khoan trong
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BLTTHS. Cu thé, Diéu 478 BLTTHS quy
dinh: “Ca nhan ¢6 quyén td céo voi co quan,
ngudi ¢6 thim quyén vé hanh vi vi pham
phap ludt ctia bat ky nguoi c6 thim quyén
tién hanh 6 tung nao gay thiét hai hoic de
doa gay thiét hai lgi ich cuia Nha nuac, quyén,
lgi ich hop phap cua co quan, to chic, ca
nhan™. Piéu 481 BLTTHS ciing néu r3: “Co
quan c6 thim quyén tién hanh t6 tung co
trach nhiém tiép nhan, kiém tra, x4c minh va
xtr Iy kip thoi to gidc, tin bao vé toi pham; co
bién phap bao vé nguoi to giac khi co yéu
cau”’. Quy dinh nay khang dinh nghia vu
phap 1y cua co quan tién hanh t tung trong
viéc bao vé ngudi td cao; (2) BLTTHS danh
Diéu 10 dé quy dinh nguyén tic bao dam
quyén bat kha xdm pham vé than thé cua con
ngudi, trong d6 néu rd: “Moi ngudi cd quyén
bat kha xam pham vé than thé. Khong ai b
bat néu khong cé quyét dinh ciia Toa an,
quyét dinh hoac phé chuén cua Vién kiém sat,
trir truong hop pham tg1 qua tang”. Quy dinh
nay gian tiép dam bao quyén an toan than thé
cho tat ca cac chu thé, trong d6 co nguoi t6
cdo, déng thoi 1a co sé phap 1y ngin chin
hanh vi tra thi hodc x4m hai nguoi t6 cdo
dudi hinh thirc bét, giir, giam giir trai phap
luat; (3) tai Piéu 55 BLTTHS, phap luat xac
dinh nguoi t6 giac, bao tin vé toi pham la mot
trong nhimg nguoi tham gia to tung, Cling tai
diém a, khoan 1, Diéu 56 quy dinh: “Nguoi t6
gidc, bao tin vé tdi pham ¢ quyén yéu cau co
quan c6 tham quyén giir bi mat viéc t6 gic,
bao tin vé toi pham, kién nghi khai t6, bao vé
tinh mang, sirc khoe, danh du, nhan pham, uy
tin, tai san, cic quyén va loi ich hop phap
khac cua ho, nguoi than thich cua ho khi b de
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doa™. Déy la co so phap 1y truc tiép dé trién
khai cac bién phap bao vé ngudi to cdo trong
thuc tién.

Nhu vay, BLTTHS da budc dau hinh
thanh co ché phap 1y bao vé quyén con nguoi
ctia ngudi to cdo trong TTHS, qua d6 khuyén
khich cong dan tham gia phat hién, d4u tranh
phong chéng t6i pham, dong thoi phong ngira
viéc loi dung quyén t6 cao dé xam hai quyén,
lo1 ich hop phap cua nguot khac.

Thir hai, Ludt T6 cdo nam 2018. Tai
Piéu 47 quy dinh: “Bao vé nguoi to cao la
viéc bao vé bi mat thong tin ctia nguoi to cao;
bao vé vi tri cong tac, viéc lam, tinh mang,
stic khoe, tai san, danh duy, nhan pham cua
nguoi t6 cdo, vo, chéng, cha dé, me dé, cha
nuoi, me nudi, con de, con nudi cua nguol tb
cao (goi chung la ngudi dugce bao vé)™. Nhu
viy, nguoi to cdo va nguoi than thich cua
nguoi td cdo dugce bao vé theo quy dinh cta
phap luat khi bi de doa, tra thu, tru dap.

Cac bién phap bao vé& ngudi to cdo chia
lam 03 nhoém chinh: Mt lg, co quan, t0 chiic,
cé nhan c6 thAm quyén khi tiép nhan, chuyén
don t6 céo, giai quyét td cdo c¢in cir vao tinh
hinh cu thé quyét dinh 4p dung bién phap
nhu: gitr bi mat ho tén, dia chi, but tich va cac
thong tin c4 nhan khac ciia ngudi t cao trong
qua trinh khai thac, str dung thong tin, tai li¢u
do nguoi t cao cung cﬁp; luge bo ho tén, dia
chi, but tich, cac thong tin ca nhan khac cua
ngudi t6 cao ra khoi don td cao va cac tai liéu,
chimng ctr kém theo dé quan 1y theo ché d¢ mat
khi giao co quan, t6 chirc, ca nhan xac minh
ndi dung t6 cao; bo tri thoi gian, dia diém, lya
chon phuong thirc 1am viéc phi hop dé bao vé
bi mat thong tin cho nguoi t6 cao khi lam viéc
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truc tiép vOi nguoi bi t6 céo, co quan, t6 chure,
ca nhan co6 lién quan; ap dung bi¢n phap khac
theo quy dinh ctia phap luat; dé nghi co quan,
to chirc, ca nhan co lién quan ap dung bién
phap can thiét dé giit bi mat thong tin cia
nguoi t6 céo; Hai la, bién phap bao v¢ vi tri
cong tac, vige lam: bién phap bao v¢ vi tri cong
tac, viéc lam cua nguoi duge bao vé la can bg,
cong chire, vién chic bao g{"}m: tam dinh chi,
hity bo mét phan hodc toan b quyét dinh xur
Iy ky ludt hodc quyét dinh khac xam pham
quyén va loi ich hop phap ctia ngudi duogce bao
v¢; khoi phuc vi tri cong tac, vi tri viéc lam, cac
khoan thu nhap va lgi ich hop phap khac tr
viéc lam cho ngudi duoc bao vé; xem xét bd
tri cdng tac khac cho ngudi dugce béo vé néu co
sur dong ¥ ciia ho dé tranh bi tri dap, phan biét
d6i xtr... Ba la, bién phap bao vé tinh mang, strc
khoé, tai san, danh du, nhan phdm: dua nguoi
duoc bao vé dén noi an toan; bd tri Iuc luong,
phuong ti¢n, cong cu dé truc tlep bao vé an toan
tinh mang, strc khoe, tai san, danh dy, nhéan
pham cho ngudi duge bao vé tai noi can thiét;
ap dung bién phap can thiét dé ngan chan, xu Iy
hanh vi xam hai hodic de doa xam hai dén tinh
mang, strc khoe, tai san, danh du, nhan phdm
cua nguol duge bao vé theo quy dinh cua phap
luat; yéu cau ngudi co hanh vi xdm hai hoic de
doa xam hai dén tinh mang, suc khoe, tai san,
danh du, nhan phﬁm cua nguol duge bao ve
chédm dirt hanh vi vi pham.

3. Thuece trang phap luat bao vé nguoi
t cAo trong to tung hinh sw

a) Nhitng két qua dat dwoc

Trong nhimg ndm qua, phap luat vé
bao vé ngudi té cao trong TTHS da gép phan
tao co s& phap ly quan trong dé khuyén khich
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cong dan tham gia phat hién, to giac t6i pham,
qua d6 nang cao hiéu qua du tranh phong
chdng t6i pham cu thé nhur;

Thir nhat, cac co quan tién hanh t6
tung da tiemg buwréc ap dung mét sé bién phap
bdo vé nguoi to cdo. Theo quy dinh tai Picu
56 B¢ luat TTHS nam 2015, nguot td giac cé
quyén y&u cau co quan c6 thim quyén “giir b
mat viéc td giac, bao vé tinh mang, strc khoe,
danh dw, nhan pham, uy tin, tai san, cac quyén
va loi ich hgp phap khac cua ho va nguoi
than thich khi bi de doa”. Trong thuc tién,
nhiéu vu an hinh su, dic biét 1a cac vu 4n ma
tuy hoac tham nhiing, co quan cong an da
thuc hién bién phéap cach ly, han ché tiép xuc
gifta nguoi to cao va ngudi bi td cdo nham
bao dam an toan cho ho'’.

Thir hai, hé thong phap ludt ngdy cang
cu thé héa trach nhiém cia co quan cé tham
quyen. Luat T6 cdo nam 2018 (Piéu 47, Piéu
48) va Nghi dinh sb 31/2019/ND-CP ngay
10/4/2019 da quy dinh 10 cac nhém bién phap
bao vé, bao gom: bao vé bi mat thong tin, bao
vé VI tri cong tac, viéc lam va bao vé tinh
mang, strc khoe, tai san, danh duyr, nhan pham.
Day la bude tién quan trong so véi Ludt T6
cédo nam 2011, von con nhiéu khoang trong
vé co ché bao vé.

Thir ba, mét so truong hop cu thé da
dwoc ap dung bien phap bao vé khan ccfp.
Theo s6 liéu théng ké ciia Thanh tra Chinh
phu (Bao cdo nam 2020), da co hang chuc
truong hop nguoi to cdo, ngudi lam chimg
trong cac vu an hinh sy nghiém trong duoc
co quan cong an 4p dung bién phap dwa dén
noi an toan, bo tri luc lugng bao v¢ truc tiép
nham bao dam tinh mang, suc khoe'!.
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Nhimng két qua trén cho thay phap luat
Viét Nam da budc dau khang dinh vai tro bao
vé quyén con nguoi trong TTHS thong qua
co ché bao vé ngudi t cdo, gop phan thuc
hién cam két quéc té ciia Viét Nam vé bao
dam cac quyén co ban cta cong din (ICCPR,
Piéu 9; UNCAC, Piéu 33).

b) Mot s6 han ché

Mic du da dat dugc mot so két qua
nhit dinh, viéc bao vé nguoi t cao trong
TTHS van con nhirng han ché chu yéu
sau day:

Thir nhat, phdp ludt con mang tinh
hinh thitc, thiéu hiéu lyc thyc té: mac di Ludt
T c4o nim 2018 va Bo luat TTHS nam 2015
déu da ghi nhan quyén yéu cau bao vé va cac
bién phap bao vé ngudi to cao, nhung nhin
chung, cic quy dinh ndy van mang tinh
nguyén tic, chua cu thé héa dé bao vé quyén
con ngudi mot cach thyue chét. Phap luat chua
quy dinh ro tiéu chi xac dinh mirc d¢ nguy
hiém, trinh tu, thoi han xir 1y yéu cau bao vé,
va trach nhiém cu thé cua ting co quan trong
thuc hién bién phap bao v€. Chinh su thiéu
chi tiét nay khién viéc dp dung trén thuc té
gap nhiéu lung ting, tham chi bi né tranh vi lo
ngai trach nhiém, din dén quyén duge bao
vé, von 1a biéu hién thiét than cua quyén
song, quyén an toan than thé ma khong duoc
thyue thi hi¢u qua.

Thir hai, thiéu co ché bdo vé phit hop
voi ddc thit to tung hinh sw. T tung hinh sy
¢6 tinh cudng ché va tinh xung dot cao, khién
ngudi t6 cao thuong phai ddi dién véi nguy
co tra thu, de doa tir bi can, bi cao hodc nguoi
liécn quan. Tuy nhién, phap luat hi¢n hanh
chua c6 co ché “phong vé khan cap” danh
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riéng cho nguoi t6 cao trong cac tinh hudng
nguy hiém cap béch.

Céc bién phap nhu dura dén noi an toan,
thay doi chd & tam thoi, bao vé than thé bang
luc lwong chuyén trach, hay an danh thong
tin qua cong nghé gan nhu chua dugc luat
hoa cu thé trong linh vuc TTHS. Diéu nay
cho thay su thiéu tuong thich giita phap luat
Viét Nam véi cac chuin muc quéc té nhu
Diéu 9 ICCPR (quyén dwoc an toan than thé)
hay Diéu 33 UNCAC (bao vé ngudi to gidc
tham nhiing khoi doi xir bt cong).

Hé qua 1a ngudi to cdo, du phéap luat
cong nhén ¢ quyén duoc bao vé nhung trong
mdi trudng tb tung cu thé, lai khong thé thyuc
sur tin cay vao hi¢u lyc bao vé cua phap luat,
tir do giam kha nang thyc thi quyén con nguoi
mét cach day du va co ¥ nghia thuc té.

Thir ba, bao vé quyén con nguoi chira
duwoe dat lam trung tam trong thiét ké phdp
lugit. Mot trong nhimg han ché co ban 1a phap
luat hién hanh vén tiép can theo tu duy “quan
Iy trat ty t6 tung, thay vi liy bao vé quyén
con ngudi 1am trung tim trong quy dinh va to
chirc thyc thi phap luat. Ching han, co quan
duoc giao trach nhiém bao vé nguoi t6 cdo
thuong ciing 13 co quan diéu tra hodc giai
quyét vy viée, diéu nay dé dan dén mau thuan
loi ich, anh hudng dén tinh khach quan va
hiéu qua cua viéc bao ve.

Ngoai ra, chua co thiét ché doc lap
chuyén trach dé giam sat viéc thuc thi quyén
dugc bao vé, khién nguoi td cao khong co
noi dé khiéu nai, to céo khi quyén con ngudi
ctia ho bi xdm pham chinh boi co quan tién
hanh t6 tung. Diéu nay khong chi trai véi
nguyén tic quyén con nguoi la toi cao va
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duoc vu tién bao vé, ma con thé hién khoang
trong vé thé ché, 1am giam hiéu qua phong
ngira vi pham quyén con nguoi trong linh
vuc to tung.

Thir tw, thiéu ché tai bao vé quyén con
ngueoi va co ché khac phuc vi pham. Phap
luat hién hanh gan nhu chua co co ché xir Iy
nghiém minh d6i véi hanh vi tra thu, de doa
nguol to cao hodc vi pham nghia vu bao vé.
Tréch nhiém phap 1y ciia cdn bo tién hanh t6
tung khi khong thyc hién dung nghia vu bao
vé ciing chua duoc quy dinh 16 rang, dan dén
thure té nhiéu vi pham quyén con nguoi khong
bi xur ly, hoac xur ly khong du stre ran de.

Hon nira, khi nguoi to céo bi xam hai
thi quyén cua ho chua c6 co ché khéi phuc
hiéu qua, nhu quyén yéu ciu boi thuong, xin
16i cong khai, phuc hai vi tri cong tac... Diéu
nay khéng chi khién quyén con nguoi bi ton
hai nghiém trong ma con lam giam niém tin
xa hoi vao phap luat, di ngugc lai muc tiéu
xay dung Nha nudc phap quyén dan chu,
nhan dao nhu dugc quy dinh tai Hién phap
nam 2013.

¢) Nguyén nhan ctia nhitng han ché

Cac han ché trén xuat phat tir nhicu
nguyén nhan khac nhau, ca vé lap phép, t6
chire thuc thi va diéu kién bao dam, cu thé:

Thir nhat, nguyén nhén tir phuong dién
lap phap: cac quy dinh hién hanh trong Bd
luat TTHS 2015 va Luat T6 co ndm 2018
con dimg lai & nguyén tic chung, thiéu quy
dinh chi tiét vé tiéu chi, trinh ty, thi tuc, tham
quyén ap dung bién phap bao vé. Diéu nay
dan dén sy kho khan, ling ting trong thuc
tién khi cac co quan co tham quyén tiép nhan,
giai quyét yéu cau bao vé.

i

Thir hai, nguvén nhdn tir t6 chire thue
thi: co ché phdi hop giira cac co quan tién
hanh t6 tung (cong an, vién kiém sét, toa an)
voi cac co quan co tham quyén bao vé nguoi
t6 céo con thiéu dong bo. Viée bao vé déi khi
bi coi la trach nhi¢m “thém” chir chua phai 1a
nhiém vu trong tam, khién nhiéu truong hop
chua dugc xur 1y kip thoi.

Thir ba, nguyén nhan tir diéu kién bdao
ddam nguén lye: cong tic bao vé ngudi t6 cio
doi hoi kinh phi, nhan lyc va phuong tién
chuyén trach, trong khi ngan sach va diéu
kién to chirc thuc té con han ché. Pay la mot
trong nhimg 1y do khién nhiéu bién phap bao
vé chi ton tai trén gidy, kho trién khai day du.

Thit ue, nguyén nhdn tir nhdn thtec va
nang luc can bo: mot bd phan can bd tién
hanh t6 tung chura nhén thirc dung tim quan
trong ctia viée bao vé ngudi to céo trong moi
lién hé vai bao dam quyén con ngudi. Tu duy
quén 1y hanh chinh, thién vé duy tri trat tur t6
tung hon 1a bao vé quyén loi ciia ca nhan, van
con kha pho bién.

Thir nam, nguyén nhan tir thiéu co' ché
gidm st va ché tai: chua co thiét ché doc lap
chuyén trach dé giam sat viéc thyuc hién bao vé
ngudi tb cdo, dong thoi thiéu quy dinh cu thé
vé trach nhiém phap 1y d6i véi can bg, co quan
vi pham. Diéu nay khién co ché bao vé thiéu
tinh rang bugc, lam giam hi¢u qua thuc thi.

Nhu vay, nguyén nhan cua cac han
ché khong chi dén tir khuon kho phap luat
con thiéu va chwa dong bd, ma con bét
nguén tir co ché t6 chire thyce hién chua hiéu
quéa, nguodn luc han ché va nhan thirc chua
day du vé bao dam quyén con ngudi trong
hoat dong TTHS.
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d) Yéu cau bdo vé quyén cia ngudi to
cdo trong 16 tung hinh sy

Bao vé nguoi t cdo trong TTHS can
dap mg mét s6 yéu ciu co ban sau:

Thir nhat, bao dam quyén duge song,
an toan vé than thé, danh dir va nhdn phéam.
Pay la quyén tdi thuong, bat kha xam pham,
dugce Hién phap nam 2013 va céc diéu ude
qudc t& vé quyén con nguoi ghi nhan. Bat ky
co ché phap luat nao vé bao vé nguoi to cdo
cting phai xuat phat tir yéu cau bao dam an
toan cd nhan.

Thir hai, bao dam quyén binh dang va
khéng bi phdn biét doi xir. Nguoi td céo, bat
ké gioi tinh, nghé nghiép, dia vi xa hoi déu
phai duge phap luat bao vé cong bang, khong
bi phan biét ddi xir trong viéc tiép can va thu
huong cac bién phap bao vé.

Thit ba, bdo ddam quyén tiép cdn cong
Iy. Nguoi to cao co quyén duoc co quan co
thdm quyén tiép nhan, xir Iy yéu ciu bao vé
mot cach nhanh chong, cong bang va minh
bach; co quyén khiéu nai, khoi kién khi co
quan nha nudc vi pham nghia vy bao vé.

Thir tir, bao dam quyén dugc bdo vé dir
lieu ca nhan va doi tw. Trong TTHS, gitr bi mat
théng tin ¢4 nhan cua ngudi to cdo khong chi la
bién phap ky thuat ma con la yéu cau nhén
quyén nham tranh nguy co xam hai, tra thu.

Thir nam, bao dam tinh doc lap, khach
quan trong viéc ap dung bien phap bao vé.
Viée bao vé nguoi td cao khong nén chi phu
thude vao chinh co quan tién hanh t6 tung (von
c6 thé lién quan dén noi dung vu viéc), ma can
¢6 sy tham gia gidm sat, kiém tra doc 1ap.

Nhing yéu cau nay vira la tiéu chi danh
gia mic do ton trong quyén con ngudi trong
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TTHS, vura la dinh huéng quan trong cho
viéc hoan thién phap luit vé bao vé nguoi to
céo ¢ Viét Nam.

4. M@t s6 giai phap hoan thién phap
luiit vé bio vé nguoi to cio trong to tung
hinh sy

Pé khic phuc bat cap, khoang trong
néu trén, can tiép can van dé nay tir ba khia
canh: hoan thién lap phap; d6i méi t6 chuc
thyc thi phép ludt; va bao dam co ché gidm
sat, bao vé quyén con nguoi ciia ngudi to cio
trong TTHS. Cac giai phap kién nghi cu thé
nhur sau:

Thir nhat, hoan thién hé thong phdp
luat t6 tung hinh sur theo huong dcjng bo, cu
thé va tiép cdn quyén con ngieoi.

Mét la, sira d6i, bo sung Bo luat TTHS
nim 2015 nham quy dinh cu thé cac bién phap
bao v€ nguoi t6 céo, dic biét a trong giai doan
diéu tra, truy t6 - khi i ro bi tra thi 1 16n nhat.
Bo luat can quy dinh chi tiét ve: diu kién ap
dung bién phap bao v¢ (dya trén mirc do nguy
co cu thé); thim quyén quyét dinh va thoi han
ap dung; quyén khiéu nai khi yéu cau bao vé
khong dugc chap nhan; co ché khan cap cho
cac tinh huévng de doa truc tiép dén tinh mang,
strc khoe, tai san nguoi to cdo.

Hai ld, sira dbi Luat T6 cdo nam 2018
theo hudng: mo rong pham vi ap dung dbi voi
to céo trong TTHS; bd sung co ché bao vé
ngudi hd trg O cdo, ngudi than, ciing nhu
ngudi cung cip thong tin t6 céo an danh dé
pht hop véi yéu cau bao dam quyén con nguoi
theo nguyén tic binh ddng, khong phan biét
d6i xir; quy dinh 1o trach nhiém phap 1y ciia co
quan, ca nhan néu vi pham nghia vu bao v¢,
dic biét 1a can bd tién hanh t6 tung ¢ hanh vi
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né tranh, gay kho khan cho nguoi t6 céo.

Ba la, ban hanh van ban dudi luét
hudng dan thong nhat, 1o rang vé: quy trinh
tiép nhén yéu cau bao vé ngudi td cao trong
TTHS; cach thirc phoi hop giita cac co quan
t6 tung va luc luong cong an co so trong thuc
hign bao v¢; img dung cong nghé bao mat
théng tin ca nhan, ma hoa danh tinh ngudi t6
céo; bao vé dir lidu dién tir lién quan dén t6
céo theo Ludt An ninh mang va Ludt Bao vé
dir liéu ¢4 nhan.

Thir hai, tang cuong thé ché thuc thi
phap lugt nham bdo dam quyén con nguoi
trong TTHS.

Mgt la, thiét 1ap co quan chuyén trach
hoac bg phén ddc lap trong co quan tién hanh
t6 tung dé tiép nhan, xir Iy yéu ciu bao vé
nguoi to cao, dam bao tinh khach quan, tranh
xung dot loi ich.

Hai [a, ting cudng nang luc va trach
nhiém giai trinh ctia di ngii can bo t6 tung vé
bao vé nguoi to cdo. Can to chirc bdi dudng
thuong xuyén kién thirc vé quyén con ngudi,
dac bi¢t 1a nghia vu phap ly trong bao vé
ngudi t6 cdo theo tidu chudn quéc té. Co quan
c6 tham quyén can quy dinh rd ché tai xu Iy
trach nhiém néu dé xay ra vi pham quyén con
ngudi trong qua trinh to tung, dac biét 1a trach
nhiém lién doi khi nguoi t6 céo bi xam hai do
khong dugc bao vé.

Ba ld, bao dam nguodn luc tai chinh va
vat chat cho cong tac bao vé nguoi td cio.
Viéc thuc thi bién phap bao vé nhu di chuyén
ngudi to cao, bao vé bang luc lugng chirc
ning, ho tro chi phi sinh hoat trong thoi gian
nguy hiém... doi hoi ngan sach riéng va co
ché phan bd kip thoi.
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Thit ba, thiét ldp co ché giam sdt, khdc
phuc vi pham quyén con nguoi trong TTHS,

Mét la, can thanh 1ap hodc giao cho
thiét ché doc lap nhu co quan nhan quyén
quéc gia (néu dugc thanh lap), hodc Uy ban
Tu phap ctia Qudc héi chirc ning giam sat
viéc bao vé nguoi tb cdo, qua do phat hi¢n
som vi pham quyén con ngudi trong TTHS.

Hai la, thiét 1ap co ché khic phuc vi
pham quyén con ngudi d6i véi ngudi t6 cdo
bi xam hai. Quyén yéu cau bdi thuong thiét
hai, phuc hoi danh du, phuc hdi vi tri cong
tac, truy ctru trach nhiém ngudi vi pham céan
dugc quy dinh ro rang trong phap luat, voi
trinh ty thu tuc don gian, hiéu qua.

Ba la, tang cuong minh bach, trach
nhiém coéng khai thong qua bdo cdo hang
nim cia cac co quan to tung vé viée tiép
nhén, xtr Iy yéu ciu bao vé ngudi t6 céo, két
qua ap dung bién phap bao vé va xu ly vi
pham néu co. Pay 1a co so danh gid mirc do
bao dam quyén con nguoi trong thuc té, tao
ap luc cai thién chat lugng bao vé.

Thit tu, thitc day gido duc, truyén thong
vé quyén con nguoi va bdo vé nguoi to cdo.

Can t6 chirc thuong xuyén hoat dong
tuyén truyén, gido duc phap luét cho can b va
ngudi dan vé quyén t6 cdo va quyén duoc bao
vé ciia nguoi t6 cdo. Khuyén khich nguoi dan
str dung quyén to cao nhu mot phuong tién
bao vé loi ich xa hoi, dong thoi gitip ho hiéu rd
quyén dugce bao vé 1a quyén hién dinh, ¢ co
s& phap 1y 16 rang. Pic biét, can truyén thong
rd rang rang viéc bao vé nguoi td cao khong
chi la bao v¢ ca nhan, ma con 1a bao vé cong
I, phong ngira vi pham phap lut va cting cb
Nha nude phap quyén nhan dao, vi con ngudi.
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Két luan

Bao vé nguoi tb céo trong TTHS la mot
yéu cau tat yéu cua phap lut hién dai, thé hién
cam két ciia Nha nudc trong viéc ton trong,
biao vé va bao dam quyén con ngudi. Trong
TTHS, ngudi to cdo dong vai trd khoi ngudn
cho qua trinh phat hién va xur 1y hanh vi pham
t0i, do do, bao vé ngudi t cao khong chi nham
khuyén khich cong dan tham gia dau tranh
phong, chdng toi pham, ma con 1a phwong tién
thiét yéu dé bao dam cac quyén co ban nhu
quyén song, quyén an toan than thé, quyén
duoc ton trong danh dy, nhan pham.

Phap luat Viét Nam hién nay da tung
budc ghi nhan va thiét 1ap khung phép 1y vé
bao vé ngudi t6 cdo, théng qua cac quy dinh
tai Hién phap nam 2013 (sira doi, bd sung
ndm 2025), B6 luat TTHS nim 2015, Luat
Té cao ndm 2018 va cac van ban hudng dian
thi hanh. Tuy nhién, duéi géc nhin quyén con
ngudi, hé thong phap luat nay van con mang
tinh hinh thirc, thiéu dong bd, chua dap tng
day du yéu cau bao dam quyén con ngudi
trong diéu kién TTHS co tinh chat cudng ché,
rui ro cao.

Dé khic phuc nhirng han ché trén, can
tiép tuc hodn thién phap luat theo hudng cu
thé hoa céc bién phap bao vé ngudi t6 co,
mo rong pham vi bao ve, thiét lap co ché thuc
thi hi€u qua va tang cuong trach nhiém cua
cac chu thé lién quan. Dong thoi, can dit
quyén con nguoi lam trung tim trong ca qué
trinh xay dyng phap luét va to chirc thyc thi
phap ludt, nhim bao dam nguoi t6 cao duoc
an toan khi thyc hién quyén hién dinh cua
minh, gop phan xdy dung nén tu phap cong
bang, liém chinh va nhan dao.
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Viéc hoan thién co ché bao vé nguoi t6
céo khong chi la yéu cau ndi tai cia tién trinh
cai cach tur phap, ma con la cam két quéc gia
cua Viét Nam trong thuc hién cac diéu udce
qudc té vé quyén con ngudi ma Viét Nam la
thanh vién. Do d6, bao dam quyén con ngudi
thong qua bao vé ngudi tb cdo can duoc nhin
nhan nhu moét trach nhiém phap 1y va chinh
tri cua Nha nudc phap quyén, qua do khing
dinh vai tro trung tam cua con nguo1i trong hé
thong phap luat Viét Nam.

—

Tai liéu trich dan

(1) Xem thém Diéu 14, Hién phap nuée CHXHCN
Viét Nam nam 2013.

(2) Xem thém Diéu 30, Hién phap nudc CHXHCN
Viét Nam nam 2013.

(3) Xem thém Biéu 3, Tuyén ngén phd quat vé
quyén con ngudi ndm 1948 - hitps://thuvienphapluat.
vn/van-ban/Quyen-dan-su/Tuyen-ngon-quoc-te-nhan-
quyen-1948-65774.aspx.

(4) Xem thém Biéu 1,2 Cong wde quéc & va cac
quyén dansuy va chinh tri, 1966 - https://thuvienphapluat.
vn/van-ban/Linh-vuc-khac/Cong-uoc-quoc-te-ve-
quyen-dan-su-va-chinh-tri-270274.aspx.

(5) Xem thém Piéu 33, Cong uoc Lién Hop QLléc
vé chong tham nhiing, 2003 - htips:/aim.vatm.vn/
images/stories/vnaic.vn/TaiLieu/CacVanBanQuanLy/
m/CONG%20UOC%20LHQY20VE%20PCTN.pdf.

(6) Xem thém Diéu 478, B luat Té tung hinh su
Viét Nam nam 20135.

(7) Xem thém Diéu 481, B ludt To tung hinh sir
Viét Nam nam 2015.

(8) Xem thém Diéu 56, Bo lut T6 tung hinh sur Viét
Nam nam 2015,

(9) Xem thém Diéu 47, Luit T6 céo niam 2018.

(10) Xem thém,https://hvcicand bocongan.gov.
vn/tin-tue/tin-tue-cua-nganh/bo-cong-an-tong-ket-
cong-tac-nam-2022-trien-khai-nhiem-vu-cong-tac-
nam-2023-4664.

(11) Xem thém https://pbgdpl.laocai.gov.vn/
phap-luat-khac/bao-ve-nguoi-to-cao-tham-nhung-tieu-
cuc-12744617.

VIETNAM JOURNAL OF HUMAN RIGHTS LAW a‘?@'m

F



