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Toén Quang Hoa dich

20 nim trudc, ca thé gioi déu trong
tién trinh “cdch mang lién két”
(associational revolution) (Lester
Salamon, 1994). Hau hét cdc t6 chuc xa
hoi dan sy (XHDS) déu dugc trong vong
trong cong dong quoc té vi c6 nhimng déng
g6p quan trong ddi voi su phit trién y té,
gido duc, van hoa, kinh té va 1a dao quéan
chu luc thuc hién cac muc tiéu c6 1oi cho
cong chiing. Tuy nhién, cic nha 1y luan
chinh tri lai danh dong XHDS véi cong ly
xa hoi nhu vién dan ctia phong trao dan
quyén Hoa Ky, cic phong trao bat dong
chinh kién ¢ Trung Au va phong trao
chéng cha nghia Apartheid & Nam Phi.

Véi su sup dd cua Buc tuong Berlin,
su bung nd cua Internet va sy hdi sinh
cua XHDS, nhiéu nha quan sat cubi thé
ky XX nhan thdy sy phat trién vé chinh
tri, cdng nghé va xa hoi da cong huong
dé mo ra ky nguyén cia dan quyén. Tong
két ky nguyén nay, Pai hoi dong Lién

® Douglas Rutzen 12 Chu tich kiém Giam déc didu
hanh Trung tdm Luat Qubc té phi lgi nhuén
(ICNL, www.icnl.org). Ong 12 giang vién trg giang
modn Luat tai Pai hoc Georgetown va tham gia
Nhém cdng tic tdng cuodng ndng luc va bao vé
XHDS ciia Cong dong Dan chii. Tac gia bay to
long biét on d6i v6i ba Brittany Grabel vi da hd tro
nghién ctru nay.

Hop Qudc dd théng qua Tuyén bd Thién
nién ky vao thiang 9/2000. Cung véi
nhiéu diéu khoan khic, Tuyén b6 da nhan
manh tdm quan trong ctia nhan quyén va
gid tri ctia “cdc to chirc phi chinh phii va
XHDS néi chung”.

Mot nam sau do, h¢ tu tudng toan cau
trong thoi dai méi da bat dau thay doi. Sau
vu tdn cong khung bd ngay 11/9, luan
thuyét nay da lang trdnh nhdn manh dén
nhan quyén va nhitng déng gép tich cuc
cia XHDS. Téng thong Hoa Ky George
W. Bush di phat dong Cudc chién chong
khiing bd va céc to chirc XHDS ngay 1ap
trc da tré thanh muc tiéu. Trong dién vian
ban hanh sic 1énh phong toa tai san cua
nhing ké khung bd va céc t chirc hd trg
khung bd, Tong théng Bush tuyén bd: “P6
1a d&é quy vi thay 1& nhitng ké khung bd
nay nham hiém dén nhudng nao, ching
thuong sir dung nhiing t6 chirc phi chinh
phu ¢6 danh tiéng 1am binh phong cho céc
hoat dong ctia minh... Ching ta phai chu
tam ddi phé véi chiing ciing nhu nhitng ké
khic dang hau thuin cdc t6 chirc khing
b6” (George W. Bush, 2001). Ngay sau
d6, Tong théng Bush phat dong Chuong
trinh Ty do (the Freedom Agenda) bao
gém cd sy ung ho cho XHDS voi tu cich
1a thanh phan chu chdét. XHDS c6 lién
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quan ca v&i chii nghia khung bd va
Chuong trinh Ty do nén chinh phu céac
nude trén thé gidi bat du gia ting quan
ngai vé céc to chire XHDS, dic biét 1a céc
td chirc dugc nhan hd tro quéc té.

Mdi quan ngai niy cing siu sic sau
cdi goi la cidch mang mau. Nam 2003,
Céch mang Hoa hong nd ra & Georgia,
Nga, roi dinh diém 1a Cdch mang Cam &
Ucraina nim 2004. Tong théng Nga
Vladimir Putin xem Ucraina la chién
truong tranh gianh anh huong dia chinh tri
gitta Nga va phuong Tay. Cudc Cich
mang Cam cling thu hit sy chd y cta cic
nha lanh dao khic trén thé giéi. Khi
nhitng nguoi biéu tinh tran xudng duong
phé Kiev, Tong théng Belarus Alyaksandr
Lukashenka di tuyén bd ro rang: “S@
khong c6 cidch mang hoa hong, cam hay
chubi gi hét & dat nudc t6i” (Nick Paton
Walsh, 2005). Ciing trong giai doan nay,
nghi vién Zimbabwe thong qua dao luat
cam cic t6 chuc XHDS. It lau sau,
Belarus da ban hanh ché tai han ché tu do
1ap hoi va héi hop. Néu nam 1994 ting c6
cdch mang vé lap hoi toan ciu thi dén
nam 2004 di bat dau c6é phdn cdch mang
vé lap hoi toan cau.

Nhiét tAm ho trg cho XHDS da giam
xuong & nhitg qudc g1a trai qua chuyén
d6i chinh tri trong sudt nhirg nam 1980
va 1990, didu d6 ciing £&0p phan vao qud
trinh bién d6i trén. Nhiéu nam d trdi qua
va nhitng chinh phu nay khong con tu
nhan minh dang trong tién trinh “chuyén
d6i” nira. Ping hon 1a, ho di chuyén do6i
qué xa so vdi chu dinh cia minh, va hién
dang tap trung cung cb cic dinh ché chinh
phi1 va sitc manh nha nuéc. Piéu nay dic
biét diing ddi véi cic thé che “ban chuyén
ché” hodc “hdn hop” c6 t chirc tuyén cir
nhung it quan tdm tdi tuan thu phép luit,
nhan quyén va céc linh vuc khéc cua dan
chu da nguyén.

Thong tin Khoa hoc xa héi, s6 3.2016

Thyc trang nay khlen hang loat quoc
gia bat dau 4p dat 1énh cdm ddi véi cdc to
chttc XHDS. Céc chinh phu c¢6 thé ban bd
nhiing 1énh cdm méi dudi vo boc cua hoc
thuyét chinh tri. Nhitng chinh phi ¢é xu
hudng doc tai o sdy cho viée cac bién thé
ctia hoc thuyét Putin vé “dan chii c6 quan
1y” bi xuyén tac v can cu thanh cac khai
niém ctia hoc thuyét “XHDS ¢6 quan 1y”.
O nhing nudc nay xuat hién hai m6 hinh:
Tai mot s6 nudc, céc to chirc XHDS dugc
phép hoat dong trong pham vi rong, mién
12 khong lién quan dén chinh tri; O mot s6
nudc khéc, chinh phii yéu cau lya chon
cic to chirc XHDS va giai tin nhiing
nhém chéng ddi, nhit 12 cdc nhém nhén
tai tro qudc té.

Xu huéng cidm cdc t6 chic XHDS
cling c6 da phat trién manh hon nho céc nd
luc quéc té nham cai thién hiéu qua vién
trg' nudc ngoai. Thang 3/2005, 90 quoc gia
da phé chudn Tuyén b6 Paris vé& Hiéu qua
Vién tro, thong nhat véi khai niém “tinh
than 1am chii cia nuéc tiép nhan” (ngay
sau d6 duoc hleu 1a “tinh than lam chu cta
chinh phu tlep nhan”) va “tuén thua vién tro
voi uu tién ciia cdc nude dbi tic”. Ngay sau
d6, mot s6 chinh phii da dp dung céc bién
phdp cdm, diéu chinh tai trg qudc té bao
gdm ca khoan vién trg song phuong ciing
nhu hoat dong tir thién xuyén bién gioi.

H¢ qua cua tinh trang nay clng voi
nhiéu nhan t6 khic da khién khéng gian
dan sy bi thu hep nhanh choéng.

Theo sb liéu cua Trung tdm Luat
Qubc té phi loi nhuén (ICNL), trong giai
doan 2004-2010, hon 50 quéc gia da xem
xét hodc ban hanh bién phdp cam XHDS.
Nhirng 1énh cAm nay bat ngudn tir cdc moi
lo ngai vé khang bd, can thiép cua nudc
ngoai vao chinh truong va hi€u qua vién
trg. Nhitng van dé nay cong véi tranh luan
béy lau vé tinh ty cha va minh bach cta
céc to chitc XHDS di khién céc chinh phu
c6 day du ly 1& giau tinh thuyét phuc dé



Xa hdi dan sv...

hop 1y héa céc 1énh cAm.

Miia xudn Ai Cép bét dau tir cudi nim
2010 da day 1én lan séng thir hai vé& gidi
han phap ly. Mot lan nira, cdc chinh phu
trén thé gidi lai dé tim dén nhitng phong
trao dai ching va dé ra nhitng bién phap
cAm XHDS nhim d¢ phong nhimg cudc
n6i day twong tu trén manh dat ciia minh.
Ké tr nam 2012, hon 120 luat gioi han
quyen tw do 18p hoi hodc hoi hop da dugc
dé xuat va ban hanh tai 60 qubc gia. Xu
huong nay phu hop voi tinh hinh tiép tuc di
xudng ctia din chu trén toan thé giéi. Béo
cdo Tinh hinh Tw do cia Thé gii nam
2015 cho biét, nam 2014 1a nam thur chin
lién tiép di xudng cua tu do trén pham vi
toan cau. Bang sd liéu dudi (dua vao dir
liu theo do1 cua ICNL) cho théy, céc bién
phap cam lap hoi va hoi hop du c6 phé
bién hon ¢ mot s6 khu vuc nhat dinh
nhung van 12 mot hién tuong toan cau.

BANG SO LIEU - SO HOAT PONG DAN AP KE TU NAM 2012
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Chéu Au va
A-Au

Trung Péng/  Poéng A va
BacPhi  Thai Binh Dwong

Téy ban cu

Khoang phan ntra nhiing bién phap
nay cé thé dugce goi 1a “khung” phap 1y:
Ching gi6i han su hop nhat, dang ky, hoat
dong va vong doi chung cta cdc to chiic
XHDS. Khoang 19% cam tu do hoi hop.
Tuy nhién, ty 1& 1on nhat la nhimg Iénh
cam Ve tai tro qudc te hién chiém 35%
tong s6 céc bién phap cam.
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Cic chinh phu d s dung nhiéu bién
phdp phdp ly va quan ly dé cat giam tai tro
qudc té bao gom 1) quy dinh phai duoc
chinh phu chap thuan trudc khi tiép nhan
tai tr¢g quoc te, 2) ban hanh ché tai ddi véi
cac “dai dién nudc ngoai” dé xdc dinh 16
cac tb chuc XHDS duoc quoc té tai tro; 3)
xédc dinh mirc tran tai trg quoc t& ma mot
t6 chirc XHDS ¢6 thé duoc nhén; 4) quy
dinh tai trg quéc té phai duogc tién hanh
thong qua cdc co quan do chinh phd quan
ly; 5) cam cic hoat dong c6 thé trién khai
nho vién tro quic té; 0) cam céc to chure
XHDS nhan tai trg qudc té ctia mot so nha
tai trg cu thé; 7) kim ham ti tro quoc té
thong qua cdc bién phap chéng rira tién va
chong khung bd trén dién rong; 8) danh
thué tiép nhan tai tro quéc té; 9) ap dat
ché do bdo cdo nghiém ngat khi tiép nhén
tai tro quoc té; va 10) 4p dung céc luat vé
xtic pham danh dy (defamation), phan
quéc (treason) va
cdc luat khdc dé
truy cltru  trich
nhiém hinh su cuia
nguoi tiép nhan tai
tro quéc té.
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Darin
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Jeremy M.

Weinstein da danh
gid muc dj va quy
md cua nhiing 1énh
cAm nay ciing nhu
“cic nhén t6 gy ra
bién dong cua
nhitng 1énh ciAm dbi
véi tai trg nudc ngoai” trong mot bai bao
nam 2013 (Darin Christensen and Jeremy
M. Weinstein, 2013). T6i tim cach phat
trién co sé khoa hoc nay théng qua phan
loai hang loat 1énh cam dbi voi cic to
chic XHDS, tong ket nhitng can cir dé
ban hanh cdc 1énh cam nay va phan tich
ching theo luat quéc té.

Tiéu Sahara
Chau Phi

Nam va
Trung A
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Nhirng cén cir cia chinh phu

Nhitng can ct ma céc chinh phu st
dung dé ban hanh céc 1énh cAm dbi véi
cdc t0 chitc XHDS chia thanh bén loai
16n: 1) bao vé chii quyén qudc gia; 2) ting
cuong tinh minh bach va tu chu trong khu
vuc XHDS; 3) tdng cudng tinh hi¢u qua
cua vién trg va hop tac; va 4) vi myc tiéu
an ninh quoc gia, chong khung bd va
chdng rira tién.

Chu quyen quoc gia. Mot s6 chinh
phu vién dan chii quyén qudc gia 1a can cur
dé cam tai trg qudc té. Vi du, vién din
Luat Pai dién nudc ngoai cia Nga, Tong
thdng Vladimir Putin tuyén bd “Muc dich
t6i thugng cua luat nay 1a nham dam bao
cdc to chic nuée ngoai dai dién cho lgi
ich ctia bén ngoai, chir khong phai céc to
chtc cia Nga, khong can thi¢p vao cdng
viéc ndi bd cua ching ta. B6 1a diéu ma
khong mot qudc gia c6 long ty trong nio
c6 thé chép nhan duogc” (President of
Russia, 2012). Tuong tu, thing 7/2015,
Thu tuéng Hungari Viktor Orban da ca
ngoi Uy ban gidm sat cdc to chirc XHDS
ctia Nghi vién: “Chiing ta khoéng ddi phé
v6i nhitng thanh vién XHDS nhung phai
xur Iy cdc nha hoat dong chinh tri dang cd
trg gidp cho cac loi ich nudc ngoai & nudc

. That t6t khi mot Gy ban ciia nghi vién
dugc thanh 13p dé gidm sat anh hudng cia
nhiing quan chirc nudc ngoai” dbi voi cdc
td chire XHDS (Zoltan Simon, 2014). Tai
Ai Cap, nam 2012, 43 thanh vién XHDS da
bi truy ctru “ban hanh diéu 18 trdi phép cua
céc to chirc qudc té va nhan tai tro nudc
ngoai dé dam bao kinh phi cho céc to chirc
nay, xAm pham chu quyén qudc gia cia Ai
Cap” (Agence France Press,
www.alternet.org...). Cic quan chuc Ai
Cap khing dinh, cdc t6 chirc XHDS di tiép
tay cho hoat dong can thiép qudc té vao
cong viée chinh tri ndi bo ciia qubc gia nay
(Josh Levs and Saad Abedine, 2013).
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Mot s6 chinh phu tuyén bd, nuéc
ngoai khong chi tim cich can thiép vao
cong viéc chinh tri ndi by ma thuc té con
gdy bat on cho cidc nudc nay hoidc thic
ddy thay doi ché do. Do do, céc chinh phu
nay giai thich rang nhung 1énh cdm dbi
voi tai trg quoc té 1a can thiét dé chan
dtng cac no luc nay. Vi du, thang 6/2015,
nha cam quyén Pakistan 1énh cho t6 chirc
Ctu trg Tré em (Save the Children) phai
ro1 khoi Pakistan, khfmg dinh td chie clru
trg nay dinh lfu dén “céc hoat dong chong
Pakistan” va “chdng nha nuéc” (Irfan
Haider, 2015). Mac du 1énh nay dugc thu
hoi vai ngay sau d6, nhung Bo truong Noi
vu nudc nay canh bdo “cdc t6 chirc phi
chinh phu s¢ tai st dung vién trg va tai trg
nudc ngoai dé thyc hién chwong trinh
nudc ngoai tai Pakistan phai kinh so. Bat
chap su phan ddi, bat ké ho c¢6 dugc mbi
lién hé nhu thé ndo, ching ta khong cho
phép ho hoat dong tai day” (Pakistan
Orders Save the Children to Leave
Country, 2015, www.bbc.com/news/...).
Trong khi d6, Luét Dai dién nudc ngoai
cua Nga dang dugc d¢ trinh 1én Québc hoi,
mot thanh vién dy thao luét tuyén bd: “Cé
nhiéu minh chimg cho thdy sy thay ddi
ché d6 ¢ Yugoslavia, gio thi ¢ Libi, Ai
Cap, Tunisia, Kosovo - d6 la nhitng gi da
xdy ra trén thé giéi, mot sd chinh phu
dang tham gia thay d6i thé ché ¢ nhiing
nude khiac. Nén dan chu ctia Nga can phai
duoc bao v¢ trudc nhiing tac dong tir bén
ngoai” (Russian Parliament Gives First
Approval to NGO  Bill, 2012,
www.bbc.com/news/...). Thang 7/2014,
Phé Chu tich Vién Nghién ctru Quan hé
Trung-Nga cia Trung Qudc phéat biéu
rang Trung Qudc nén “hoc tap nudc Nga”
va ban hanh Luat Pai dién nudc ngoai
“nhdm chin duong thim nhap cia céc thé
luc bén ngoai va tri¢t ti€u kha ning cia
Céach mang Mau” (Simon Denyer, 2014).
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Tinh minh bach va tw chi. Mot can
cu nita thuong dugc cic chinh phu vién
dan dé quan ly va giéi han ludng tai trg
nudc ngoai, d6 1a tam quan trong cua viée
phat huy tinh liém chinh cia céc to chiic
XHDS bang céch ting cuong tinh minh
bach va tu chu thong qua diéu hanh cta
chinh phu. Vi duy, tai hdi thdo cua Hoéi
dong Nhan quyén Lién Hop Qudc vé ting
cudng va bao vé XHDS duoc to chirc vao
thang 3/2014, cac phéi doan cua cic chinh
phu da phan tng, cu thé nhu: Ethiopia, dai
dién Nhém Chau Phi phdt biéu “Diéu
chinh ludt trong nudc phit hop véi nghia
vu quéc té ciia cdc qudc gia phai dugc tién
hanh nhdm dam bao thuc thi quyén tu do
bay td, 1ap hoi va hoi hop phai ton trong
day du quyén loi cia cdc nudc khic va
phai dam bao tinh doc lap, tw chil va minh
bach cua XHDS”; va An Do, dai dién cho
Nhém Cung chi huéng (the Like Minded
Group) tuyén bd “Su tng ho ddi voéi
XHDS phai duoc tht thach thong qua
nhitng doi héi vé tinh trach nhiém, coi
md, minh bach va ty chi ciia cic to chirc
XHDS”. Kyrgyzstan da van dung 1y 1& nay
lam cin cir d& xuat Luat Pai dién nudc
ngoai cta minh. Phan giai thich cia du
luat nay cho biét luat “duoc xdy dung
nham muc dich dam bao tinh cdéi mo,
cong khai, [va] minh bach ctia cac td chuc
phi loi nhuédn” (Statement by Ethiopia on
Behalf of the African Group at the 25
Session of the Human Rights Council on
the Panel Discussion on the Importance of
the Promotion and Pro-tection of Civil
Society Space, 2014; Joint Statement:
India on Behalf of Like-Minded Countries,
2014; and Explanatory Note, Law of the
Kyrgyz Republic on Amendments to Some
Legislative Acts of the Kyrgyz Republic
(on file with the author)).

Tang cwong tinh hiéu qud ciia vién
tro' va hop tdc. Phong trao toan cau chu
truong ho trg phat trien qudc t€ phai cé

49

hiéu qud to I6n hon ngay cang tré nén
viing manh. Céc chién luge dé dat duoc
tién bd d6 bao gdm néng cao “tinh than
lam chu cua nudc tiép nhan” va hai hoa
héa hd trg phat trién (the Aid Effectiveness
Agenda of the Paris Declaration, 2005);
The Accra Agen-da for Action, 2008; The
Busan  Partnership  for  Effective
Development Co-operation, 2011). Tuy
nhién, mot sé nudc da hiéu “tinh than lam
cht ctia nude tiép nhan” thanh “tinh than
lam chu cua chinh phu tiép nhan” va loi
dung phong trao ning cao hi€u qua cua
vién trg dé dua ra ly do kiém ché tai tro
quéc té.

Vi duy, thang 7/2014, Chinh phu Nepal
ban hanh Chinh sich Hop tidc Phat trién,
yéu cau cdc ddi tac phat trién phai chuyén
toan bo cdc khoan hd trg thdong qua B Tai
chinh chir khéng chuyén tryc tiép dén cic
t6 chirc XHDS. Bo Tai chinh tuyén b,
diéu nay 1a can thiét dé toi da héa hiéu qua
vién trg: “Ca Chinh phu va cac ddi tac
phat trién déu biét tinh hiéu qua chi duoc
nang cao khi quyén 1am chu cua céc du dn
duoc tai tro thudc vé chinh phu tiép nhan”
(Government of Nepal, Ministry of
Finance, 2014). Ciing trong thang 7/2014,
B K& hoach va Tai chinh Sri Lanka phat
hanh cdng bdo yéu ciu céc to chire XHDS
phai dugc chinh pht phé duyét ciac khoan
tai trg quoc té. BO nay dua ra ly do cua
dong thdi trén la cdc dy dn duge tai tro
qudc t& “nam ngoai ngan sich chinh phu
dang huy hoai cic chuong trinh phat trién
qudc gia” (Government of Sri Lanka,
Ministry of Finance and Planning, 2014).
Mot nam trude d6, Chinh phu Ai Cap da
vién 1y do twong ty, rang su phdi hop cia
chinh phu trong cong tic vién trg 13 cin
thiét dé giam thiéu nhimg tic dong tiéu
cuc vi ¢6 qud nhiéu to chitc XHDS dang
hoat dong tai nudc nay (Clustered ID with
the WG on HR and Transnational
Corporations and the SR on The Rights to
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Freedom of Assembly and Association:
Intervention delivered by the Per-manent
Delegation of Egypt, 2013).

An ninh quéc gia, chéng khiing bé
va chéng rira tién. Doi khi cic chinh phu
vién 1y do an ninh qudc gia, chéng khing
b6 va chdng rira tién 1am can cir dp dit
1énh cAm d6i véi tai tro qudc té, ké ca hoat
dong tur thién xuyén bién gi¢i. Chinh phu
Trung Quoc bao vé dy luat 1énh cam tai
trg quoc té bang tuyén b luat _nay nham
bao vé “an ninh qudc gia va 6n dinh xi
h6i” cua Trung Qudc. Trong khi do,
Chinh phu Azerbaijan vién 1y do sira d6i
luat lién quan dén dang ky vién trg nudc
ngoai bang tuyén bd: luat sira d6i nham
“tang cuong cdc nghia vu qudc té cua
Cong hoa Azerbaijan trong cudc chién
chong rira tién” (Justus Wanga, 2015). O
Quan dao Virgin thuéc Anh, luat phap quy
dinh cdc t6 chirc XHDS c6 tir 5 nhan vién
tr¢ 1€n phai bd nhiém mot nhan vién bdo
cdo chdng rira tién va tuan thu cic yéu cau
kiém todn bd sung ngoai hoat dong thong
thuong. Ganh nang nay dugc cho 1a dua
theo khuyén cdo cia Nhém Cong tac Tai
chinh v& cdc td chirc phi 1gi nhuan va
chéng khiing bd.

Khung phap 1y quéc té

Cac chuan muc va luat phéap quéc té
dinh ra khung phdp 1y nhim bao vé
XHDS, tuy nhién ciling cé nhitng ngoai 1¢
cho phép chinh phu céc nudc ban hanh
1énh cam trong mot sO truong hop nhét
dinh gan v6i nhiing diéu kién cu thé.

Chudn muc toan cau. Pidu 22 Cong
wéc Qudc té vé cic quyén chinh tri va dn
su (ICCPR) néu ro “Moi ngudi c6 quyén
tu do lap hdi voi nhiing nguoi khac”.
Theo 6ng Maina Kiai, Bdo cdo vién dac
biét ciia Lién Hop Qudc (UNSR) vé céc
quyén tu do hdi hop hoa binh va lap hdi,
“Quyén ty do 1ap hoi khong chi bao gdbm
kha ndng cic cd nhan hoac phdp nhan lap

Thong tin Khoa hoc xa héi, s6 3.2016

va gia nhap mot hoi, ma con bao gdm ca
quyén tim kiém, tiép nhan va st dung cic
ngudn lyc nhu nhén lyc, vat lyc va tai
chinh tir cdc ngudn trong nudc, ngoai
nude va quoc té”.

‘Tuong tw, Tuyén ngdn cua Lién Hop
Quoc v€ Nguoi bao vé nhan quyen cling
khang dinh tiép can cic ngudn lue la
quyén ty than: “Moi nguoi cé quyen tw
minh va lién két v6i nhitng nguoi khéc de
thu hit, tiép nhan va st dung cdc nguon
lye v6i myc dich o rang dé thiic day va
bao vé quyén con ngudi va cic quyén tu
do 00’ ban thong qua céc bién phdp 6n
hoa . Hon thé, theo Cao uy Lién Hop
Quoc vé Nhian quyen quyen nay rd rang
bao ham ca quyén “tiép nhéan tai tro tir
nudc ngoai” (Maina Kiai, 2013).

Cam két song phwong va khu vuc dé
béo vé tai tro’ quoc té. Tai trg quoc té cho
XHDS ciing dugc bao vé & cap khu vuc.
Pon cir nhu Khuyén nghi ctia Hoi dong
chau Au vé dia vi phép 1y cta céc to chic
phi chinh phu néu 1&: “Céc to chic phi
chinh phii dwoc tu do thu hiit, tiép nhan tai
trg béng tién mat hodc i tro béng hién vat
khong chi tir cdc t6 chiic cong trong nudc
minh ma con tr cdc nha @i tro 12 0 chie,
ca nhan tr nudc khac hoac cac co quan da
phuong”. Tuong tu theo Uy ban Lién My
vé Nhan quyén, “cdc qudc gia phai cho
phép va hd tro céc to chirc nhin quyén tiép
can tai trg nudce ngoai trong khudn kho hop
tac qudc té, trong nhing diéu kién minh
bach” (Council of Europe, 2007).

Nhiéu co quan thuc thi phdp luét ciing
ky két cic hiép dinh dau tu _song phuong
hd trg bao veé tu do ludng v6n xuyén bién
gidi. Mot sb hi€p dinh nhu hiép dinh gitra
Hoa Ky véi Kazakhstan va Kyrgyzstan
lan luot danh riéng cac bién phdp bao vé
thoa thuan dau tu d6i véi cdc to chic
“khong thu loi nhuan”. Coéng vin chuyén
céc hiép dinh nay tir Nha trang téi Thuong
vién Hoa Ky ciing néu 16, cic hi€p dinh
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nay c6 pham vi diéu chinh 12 “cic t6 chic
tor thi€n va phi lgi nhuan” (U.S.-Kazakh
Bilateral Investment Treaty, 2007).

_Nhiing l¢nh cd'm dwoc phép theo luat
quéc té. Luat quoc té cho phép mot chinh
phii duoc cam tlep can céc ngudn lyc néu
théa man ba diéu kién sau: Lénh cdm d6
1) dugc phap luat quy dinh, 2) vi mot hoac
nhiéu muc dich hop phdp, va 3) 1a “can
thiét trong mot xa hoi dan chu” dé dat
dugc nhling muc dich d6 (Council of
Europe, 1950).

1) Puwgc phdp ludt quy dinh. Diéu
kién dau tién doi hoi cdc 1énh cAm phai c6
nhitng co s& chinh thitc & trong luat.
Nghia 12 “cdc 1énh cAm quyén ty do lap
hoi chi ¢6 hidu lyc néu né dugc dwa vao
luat (thong qua mét dao luat cua Nghi
vién hodc chuin muc bat thanh vin cua
thong luat) va khong duge cong nhan néu
ching dugc dua ra trong cic nghi dinh cua
chinh phu hodc cdc ménh Iénh hanh chinh
tuong tu” (UN, Special Rapporteur on the
Situation of Human Rights Defenders,
2011). Nhu vay, nhitng chinh sich néu
trén cua Nepal va Sri Lanka c6 tic dong
dén hd tro ciia nudc ngoai dbi véi cic to
chirc XHDS, déu dua trén hoat dong quéan
ly va khong “dugc dua vao luat (thong
qua mot dao luat cua Nghi vién hodc mot
chuan myc bat thanh vin tuong tng trong
thong luét)”. Vi vay, duong nhu ching da
vi pham chuan muc “dugc phdp luat quy
dinh” theo Cong wdc ciia Hoi dong chau
Au vé bao vé quyén con ngudi va céc
quyén tu do co ban va Cong uéc ICCPR.

Hon nita, theo luat quéc té, céc Iénh
cAm phai “‘dwoc phdp luat quy dinh’,
nghia 12 luat d6 phai kha dung va céc diéu
khoan cta né phai dugc xay dung da do
chinh xac” (Maina Kiai, 2012). Néi cach
khéc, mot didu khoan phai du do chinh
xéc dé mdi cd nhan hodc t6 chirc phi chinh
phu hiéu duoc liéu hanh dong c6 chu dinh
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cia minh c6 cdu thanh hanh vi vi pham
phap luat hay khong. Nhing yéu cau nay
giip han dinh quy m6 kha dyng cua 1énh
cam. Vi dy, mot s6 luat cAm tai trg cho to
chtic gy “bat 6n xa hoi”, c¢6 “tinh chinh
tri” hodc ¢ “cdc diéu kién d4m chi y thuc
hé¢”. Boi vi cdc diéu khoan nay khong
dugc dinh nghia va dua ra qué it hudng
dan 601 voi cd nhan hodc t6 chirc vé diéu
bi cd&m hodc khong cim. Tuy nhién, c6 thé
lap luan mét cach thuyét phuc rang, nhirng
dleu khoan nay khong ddp ung yéu cau
“quy dinh cta phap luat”.

2) Muyc dich hop phdp. Piéu kién thir
hai ddi hoi cdc 1énh cAm phai phuc vu it
nhét mot muc dich hop phap, dic biét 1a an
ninh quéc gia hodc an toan xa hdi; trat tu
xa hdi; bao v€ dao dirc hodc y té cong
cong; hodc bao vé cdc quyén va quyén ty
do cta ngudi khédc. Didu nay cho ta mot
lang kinh hitu ich dé phan tich hang loat
can cr ma cac chinh phu st dung dé bao vé
nhitng hanh dong kiém ché d6i véi XHDS.
Nhu da trao d6i & trén, mot s chinh phu
da vién dan ting cuong “tinh hidu qua cua
vién tr¢” lam 1y do dp dat 1énh cAm ddi véi
céc to chirc XHDS. Tuy nhién, nhu bio
cdo cua UNSR dia néu, tinh hiéu qua cua
vién tro “khong duoc tinh 1a nén tang hop
phdp ctia cdc 1énh cam”. Tuong tu, “bao vé
cht quyén quéc gia khong duoc tinh 1a loi
ich hop phdp trong Cong udc ICCPR” va

“céc qubc gia khong thé vién dan nhing 1y
18 bd sung... dé cAm quyén ty do 1ap hoi”
(Maina Kiai, 2013).

TAt nhién, hanh dong dam bao an ninh
qudc gia hodc an toan xi hoi c6 thé, trong
mot sd trudng hop nhét dinh, ciu thanh
muc dlch hop phap. Tuy nhién, theo cac
nguyén tic Siracusa vé cdc quy dinh giéi
han va dinh chi trong Céng udc ICCPR,
hanh dong dam bao an ninh qudc gia phai
duoc hiéu han dinh 1a “ly do dua ra cac
bién phap han ché mot sé quyén chi khi
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nhitng hanh dong nay duoc thuc hién
nham bao vé sy ton tai cla quéc gia do,
hodc toan ven lanh thé ciia quéc gia do,
hodc nén doc 1ap chinh tri trudc vil hrc
hodc de doa vii luc”. Hon nira, mét quoc
gia c6 thé khong s dung “an ninh quoc
gia 1am ly do dé tién hanh nhimng bién
phiap nhim dan 4p phe ddi lap... hoic
trién khai nhitng hanh dong ha khic ddi
v6i dong bao minh” (UN, Economic and
Social Council, 1984). Piéu niy bao gém
ca xuc pham danh dy hodc ma ly
(stigmatize) cdc nhém dugc nudc ngoai
tai trg bang cach cdo budc ho “phan qubc”
hoac “thic déy thay ddi ché d6” (Maina
Kiai, 2013).

3) Can thiét trong mot xd hoi dan chu.
Trong bdo cdo ndm 2012, 6ng Maina Kiai
da viét “luat phdp by lau nay thira nhan
cdc xa hoi dan cha chi xuét hién & nhiing
noi ma ‘da nguyén, 1ong khoan dung va tu
tuong khodng dat’ cung ton tai va ‘thiéu
sd hodc cdc quan diém phi chinh thdng
hodac duc tin dugc ton trong’” (Maina
Kiai, 2012). Cho nén, mét 1énh cAm s& vi
pham luat quic té ké ca khi chinh phu
tuyén bo la vi muc dlch hop phap, trir khi
1énh cdm 4y 1a “yéu td can thiét trong mot
xa hoi dan chu”. Panh gia thau déo luan
diém nay, cdc nguyén tic hudéng dan
quyén tu do 1ap hoi ciia Vin phong Thé
ché Dan chii va Quyén con ngudi cia T6
chtic An ninh va Hop tic chau Au néu 10,
can phai yéu cau loai bo “sy mém déo cua
cédc thuat nglt nhu “htu ich” hodc “thuén
ti¢n”, thay vao d6, thuat nglr véi nghia dé
phai 1a su can thiép do “doi hoi cip bich
cua xa hdi” (OSCE/Office for Democratic
Institutions and Human Rights).

Bdo cdo nam 2013 cua UNSR ghi 19,
cdc chinh phu thuong xuyén bién hd cho
cic han ché bang nhiing thudt ngir tu tir
gidu cam xic nhu “chu quyén”, “chéng
khung bd” hodc “tw chi va minh bach”,
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nhung khi thAm dinh chi don thuan 12 “cdi
cé dé han ché cdc quan diém phi chinh
thong hodc XHDS doc 1ap” khi vi pham
luat quoc té. Lién quan t&i nd lyc chéng
khing bd, Bdo cdo néu 15: “Pé ddp ung
hoat dong diéu tra can thiét va theo ty 18,
cic bién phap cdm phai gy it Xdo tron
nhat dé dat dwoc muc tiéu mong mudn va
chi gidi han trong cac hi€p héi da xac dinh
16 rang 13 mang tinh chat khung bd ma
thoi. Céc bién phdp cam khong thé nham
vao cdc hiép hoi XHDS”. Lién quan téi 1y
do tinh hi¢u qua cda vién trg, Bdo cdo két
luan: “céc chinh phii ¢d tinh hiéu nhdm
cdc nguyén tic lam chu va hai hoa héa
nén doi hoéi cac hi¢p hoi phai tu diéu chinh
theo nhiing vu tién cua cdc chinh phu da
mau thuin véi mot trong nhimg phuong
dién quan trong nhét cia quyén ty do lap
hoi, d6 12 moi cd nhan déu c6 thé tu do
lién két vi bat ky muc dich hop phap nao”
(Kiai, 2013). Nhung, nhu mét dai dién cua
XHDS ¢ Trung Quéc ting néi véi to Buu
dién Washington (the Washington Post):
“Muc tiéu khong phai 12 tién bac ma chinh
1a cédc to chuc phi chinh phii. Chinh phi
mudn kiém sodt cdc to chirc phi chinh phii
bang cdch kiém sodt tai chinh cua ho”
(Simon Denyer 2014).

Mot s6 nghién ctru gan day Ve nhitng
han ché dbi voi tai tro quoc t& va moi
truong chinh tri da biéu thi su ung ho dbi
v6i khang dinh ciia Bdo cdo vién dic biét
cta Lién Hop Quédc. Mot nghién ctru nhan
thdy, & hau hét cic qubc gia, noi phe ddi
1ap chinh tri khong bi can tré va bau ctr
dugc tién hanh bang phuong phdp “tu do
va cong bang” thi néi chung, cic to chirc
XHDS khong bi ap dat Iénh cAm tai trg
qudc té. Nguoc lai, ¢ nhitng qudc gia, noi
¢ gian lan trong bau cir, cdc chinh phu
thuong cam t6 chitc XHDS tiép can sy hd
trg tor nudc ngoai, vi lo s cdc t6 chirc
XHDS c¢6 nhiéu tai trg c¢6 thé gép phan
lam cho chinh phu théat bai trong bau ctr
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(Christensen and Weinstein, 2013) Noéi
cach khéc, nhiing ché 46 non yéu hy vong
niu gitr quyén lyc doi khi cAm tai tro qudc
té nham lam suy yéu phe ddi lap.

Sau khi bic tuwong Berlin sup do,
nhidu qudc gia di nhan thdy tim quan
trong cua viéc bao vé XHDS. Nhung gid
day, nhiéu qudc gia lai dang “rit rudt”
XHDS. Vién moi ly 1€, céc chinh phu cam
thay bi nhiing to chuc kiéu nay de doa lai
ap dat 1énh cAm dbi voi céc té chuc
XHDS. Nhitng chinh phii nay c6 thé lam
nhu vay, mot phﬁn Ia vi khai niém can ban
ciia XHDS dang tiép tuc dugc xdy dung,
tranh ludn va c6 ldc 1a tranh céi kich liét.
Két qua cta cudc tranh ludn nay s& hinh
thanh tuong lai cia XHDS trong nhiing
thap ky toi day o
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