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Toém tit: Anh va Hoa Ky la hai nén tu phép c6 truyén thong ldu doi véi nhitng nét déc sdc
riéng trong mé hinh dao tao ludt sw. Bai viét mé ta khdi qudt vé van dé dao tao ludt sw va
cdch thirc tuyén chon, bé nhiém tham phdn & hai mede nay, trong dé nhdan manh su lién
théng giita nguwoi hanh nghé ludt si véi nguoi dwoc bo nhiém giik chive danh tham phan.
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Abstract: The two judicial systems of the United Kingdom and the United States have a
long tradition with unique characteristics in their models of training lawyers. The paper
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Mé dau

Trong tién trinh tim kiém co s6 1y luén
va thuc tién dé tiép tuc thic day tién trinh
cai cach tu phap & Viét Nam nham xay dung
duoc hé théng tu phap hién dai, phu hop
v6i diéu kién kinh té, chinh tri, xa hdi cua
dat nudc thi viée tham khdo, tim hiéu kinh
nghiém clia cac qudc gia trén thé giGi la rat
can thiét. Trong do, kinh nghiém dao tao
luat su, tuyén chon, bd nhiém thim phan &
Anh va Hoa Ky c6 ¥ nghia tham khao nhét

® TS., Vién Khoa hoc phap 1y, B6 Tu phap;
Email: cuongnv77@yahoo.com

dinh cho Vi¢t Nam bdi 1€ Anh va Hoa Ky
13 hai qudc gia c6 nén tu phap phat trién va
kha ¢6 uy tin trong dan chung.
1. Pao tao luat sw, tuyén chon, b6 nhiém
thim phan tai Anh

1.1. Dao tao ludt su

Tai Vuong quéc Anh, nghé luit su
duogc chia thanh 2 loai chinh la Luat su
tu van (Solicitor) va Luat su tranh tung
(Barrister) (Slapper, 2016: 63). Tinh dén
ngay 01/4/2020, qubc gia ndy c6 16.946
ludt su tranh tung va 148.284 lut su tu vn
(Ministry of Justice, 2020). Hoat dong cua
luat su tu van va luat su tranh tung dugc
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diéu chinh boi cac quy dinh trong Luat vé
Dich vu phap 1y nam 2007 (Legal Services
Act 2007).

Ludt sw tw van 1a nguoi hanh nghé doc
1ap hodc duoc tuyén dung vao lam vi¢c tai
cac doanh nghiép, cidc co quan nha nudc
dé tu van phap 1y cho ndi bd doanh nghiép
hodc co quan nha nudc. Luit su tu van
(nhin chung) khong duogc dai dién cho
khach hang trude toa an va sinh hoat chung
trong “Hiép hoi Luat su tu van” (the Law
Society)'. Moi hoat dong cua ludt su tu van
bi diéu tiét, giam sat (theo cac chuan muc
hanh nghé) boi Co quan Diéu tiét hoat dong
ctia lut su tu van (the Solicitors Regulation
Authority - SRA). Pay cling la co quan
kiém soat chat luong dao tao luat tai cac
co s6 to chire Khoa dao tao hanh nghé luat
(Legal Practice Course - LPC) & Anh. Dé
thuc hién cong vi¢c gidm sat, SRA ban hanh
Bo quy tic dao dirc nghé nghiép danh cho
cac ludt su tu van (Code of Conduct) (SRA
Board, 2018). Nguoi mudn tro thanh luat
su tu van phai tot nghiép truong luat (law
school) voi bang cir nhan luat (Literally
Legum Baccalaureus - LLB) (thoi gian
dao tao khoang 3 nam) hoic da t6t nghiép
dai hoc khéac nhung tham gia chuong trinh
chuyén d6i (a conversion course)® dé co
bang tuong duong v6i bang cir nhan luat.
bao tao tai truong luat luén co thién hudng
vé hanh nghé luat’.

! dugc thanh 1ap & Anh tir nim 1826 véi tén diy du
1a Hiép hoi Luat su tu vin ciia Anh va xtr Wales -
Law Society of England and Wales.

2 Thuong 1a hoc trong 1 ndm toan thoi gian (hoéc hoc
2 nam ban thoi gian) voi chuong trinh “Common
professional examination” hodc ‘“Postgraduate
diploma in law”.

3 Tai truong ludt, sinh vién phai hoc cac mén bt
bude nhu: Luat Cong (bao gébm: Luat Hién phap
va Hanh chinh); Luat coa Lién minh Chau Au;
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Sau khi tot nghiép truong luat (hodc c6
bang tuong duwong sau khi tham gia khoa
hoc chuyén d6i), néu mudn tré thanh “luat
su tu van” thi phai dang ky v6i Hiép hoi
Luét su tu vin cia Anh va xit Wales véi
tu cach 1a “thanh vién sinh vién” (student
member) va tham dy khoa dao tao LPC
v6i thoi gian 1 nim. O Anh c6 trén 30 co
s dao tao t6 chirc khoa hoc nay. Thong
thuong, moi khoa hoc duoc chia thanh 2
giai doan (SRA, 2019): Giai doan I gébm
cac mon hoc nén tang mang tinh bt budc
nhu: T4 tung hinh sy, Luat Kinh doanh va
hanh nghé, Luat Tai san va hanh nghé,...
Hoc vién cling dugc dao tao ki nang thuc
hanh (bi¢n hg, phdng vén, tu van, viét, soan
thao vin ban phap 1y, nghién ctru luat, ké
toan, di chuc, quan tri, thué). Giai doan 2
g@)m cac mdén hoc tu chon, do cac co s¢
dao tao thiét ké v6i chu dé kha rong nhu:
boi thuong thiét hai cho ca nhan, Luat Gia
dinh, Luat Lao dong/viéc lam, Luat Nha ¢,
Luat Nhap cu, Luat Thuong mai, Luat Phuc
loi, Luét vé Tai san thuong mai,...

Sau khi t6t nghiép khéa hoc LPC,
hoc vién thuong phai trai qua qua trinh
tap su trong 2 nim theo ché do hop dong
dao tao (training contract) voi mot hang
luat hodc véi doi ngii luat su tu van trong
cac doanh nghiép hodc to chuc. Khi do,
hoc vién nay dugc goi la “luat su tap su”
(trainee lawyer). Chi sau khi két thic thoi
gian tap su nay, ho méi co thé chinh thirc
dugc hanh nghé voi tu cach 1a “luat su
tu van”. Tuy nhién, truéc khi chinh thire
hanh nghé, luat su tap su phai lam thu tuc

Luét Hinh su; Luat vé Nghia vy (bao gém: Luat
Hop dong, Luat vé Hoan tra tai san bi chiém hitu
khong ngay tinh va Luét vé Trach nhiém bdi thuong
thiét hai ngoai hop dong); Lut vé Quyén tai san;
Luat vé Tin thac va cong bang.
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xin SRA cap gidy phép hanh nghé (SRA,
2019), néu khong s& bi coi 1a vi pham phap
luat va bi truy cuu trach nhiém hinh sy
theo quy dinh cia Luét vé dich vu phap 1y
nam 2007.

Ludat sw tranh tung thyc hién cong viéc
dai dién cho khéach hang (than chu) trudc
toa an dé trinh bay vu viéc va bao vé quyén
va loi ich hop phéap cua khach hang trudc
toa an. Do vay, ludt su tranh tung thuc hién
viéc dé trinh 1ap ludn trude hoi dong xét
xtr, thim phan, bdi thim doan, phan bac
lai 1ap luan cta phia d6i lap. Trong thuc té,
luat su tranh tung thuong lam vige tai céc
toa an sau: 1) Toa Hoang gia (the Crown
Court); 2) Tda cip cao (the High Court);
3) Toa Phiic tham (The Court of Appeal);
4) Toa Téi cao (the Supreme Court). Tuy
nhién, luat su tranh tung dudi 15 nam kinh
nghiém thi chii yéu hanh nghé tai toa an tir
cap cao tré xudng. Cac ludt su tranh tung
c6 tir khoang 15 nam kinh nghiém tr¢ lén
va c6 danh tiéng t6t, khach hang dong, thi
c6 thé ndp don xin cong nhan danh hi¢u
la “Luat su cua Ni&r hoang” (a Queen’s
Counsel - QC). Thong ké cho thiy, trong
s6 khoang 17.000 luat su tranh tung hanh
nghé tai Anh va xit Wales nam 2017, chi co
khoang 10% c6 dugc danh hiéu “Queen’s
Counsel”. Ngudi muén c6 danh hiéu nay
phai tién hanh ndp don xin cong nhan. Thoi
gian xur 1y, danh gia don nay thuong mat
khoang 3-5 niam, bao gdm: cung cip bang
chung vé& cac vu viéc da giai quyét; cac
danh gia riéng tir cac thAm phén, cac lut
su dong nghiép, cac khach hang chuyén
nghiép; va cudi cung phai dugc moi toi
phong van truée hoi dong gdbm 10 nguoi la
luat su tranh tung, luat su tu van, cac thim
phan da nghi huu va chuyén gia khong
hanh nghé luat (Queen s Counsel Barrister
Guide, https://www.thelawyerportal.com/

free-guides/how-to-become-a-barrister/
what-is-a-queen’s...).

Thong thuong, mdi luat su tranh tung
s& chuyén sau vao mot linh vic hanh nghé
nhat dinh. Tuy theo linh vyc hanh nghé ma
thoi gian luat su tranh tung danh cho hoat
dong trudc toa an nhidu hay it. Chang han,
ludt su tranh tung chuyén vé linh vuc hinh
su cht yéu danh thoi gian lam dai dién cho
phia coéng t6 hodc bao vé than chii trong
phién toa hinh su. Trong khi do, céc ludt su
tranh tung chuyén vé thuong mai va cong
ty chu yéu danh thoi gian cho cong viéc tu
van, thuong lugng hop dong. T6 chirc nghé
nghi¢p dai dién cho céc luat su tranh tung
la “Hoi d@)ng ludt su tranh tung” (the Bar
Council). Hoi dong nay c6 Ban Chuan muc
hanh nghé luat su tranh tung thyc hién cac
chtc ning co ban. Bé phuc vu viéc giam
sat chudn muc Gng xir ctia cac ludt su tranh
tung, Ban Chuan muc hanh nghé luat su
tranh tung xudt ban thuong xuyén so tay
cua Ban (BSB Handbook), trong dé co
“Bo quy tic dao dirc nghé nghiép” (Code
of Conduct) danh cho céc ludt su tranh tung.

Ciing gibng nhu con duong dé tro
thanh luat su tu van, nguoi mudn hanh nghé
ludt su tranh tung trudc hét phai tot nghiép
truong luat (voi bang ctr nhan luat) hoic da
t6t nghiép dai hoc nganh khac nhung tham
gia chuong trinh chuyén d6i dé co bang
trong dwong voi bang cir nhan luat. Sau
khi t6t nghiép truong luat (hodc co bang
tuong duong sau khi tham gia khoa hoc
chuyén dbi), hoc vién mudn tro thanh “luat
su tranh tung” phai dang ky hoi vién cua
mot trong 4 HO1 luat su tranh tung (“Inns
of court” - T6 chtrc nghé nghiép cua luat su
tranh tung) co6 tru s¢ dong tai London. Sau
do, ho phai tham du “Khoa dao tao hanh
nghé lut su tranh tung” (Bar professional
training course - BPTC) (nay goi 1a “Khoa



dao tao luat su tranh tung” - Bar Course)!
kéo dai 1 ndm (Smith, 2021). Trudc khi
tham du khoa hoc nay, hoc vién phai trai
qua ky “Sat hach niang khiéu cho khéa hoc
hanh nghé luat su tranh tung” (Bar course
aptitude test - BCAT).

“Khoa dao tao ludt su tranh tung” (Bar
Course) thién vé cac k§ ning hanh nghé
thuc t& ma cac luat su tranh tung can phai
c0, bao gém cac mon hoc bt budc nhu: ky
ning bién ho; ching cr va bién phap ché
tai trong t tung dan sy; k¥ nang hoi hop; td
tung hinh sy, chung cur va két 4n; soan thao
van ban phap 1y; giai quyét tranh chap ngoai
tda an; ki nang viét ¥ kién phap 1y; dao duc
nghé luat. Cac mon nay duoc sat hach dudi
hinh thire thi viét khi két thic mén, ngoai
trir mon ky nang bién ho va ky nang hoi
hop duoc sat hach thong qua bai tap thuc
hanh. Viéc t chirc thi dugc tién hanh boi
mot ky thi chung nham bao dam chat luong
déng déu cua hoc vién tai cac co s& dao tao.
Chi phi cho m¢t khoa dao tao kha cao, tuy
theo co s& dao tao, chéng han DPai hoc Luat
(the University of Law) tai co s& London
Bloomsbury thu hoc phi 1a 18.735 bang
Anh, trong khi Truong Luat Nottingham
(Nottingham Law School) tai Pai hoc
Nottingham Trent (Nottingham Trent
University) thu hoc phi 1a 15.200 bang Anh
(Bar Professional Training Course (BPTC),

' Tén cua khoa dao tao nay c6 thé la “the Bar/
Barrister Training Course (BTC)”, “the Bar
Practice Course (BPC)”, “the Bar Vocational Course
(BVC)” hodc “Bar Vocational Studies (BVS)” tuy
theo co s& dao tao. Hién ¢6 9 co so dao tao duoc
phép cung cip khoa dao tao ndy bao gdm: 1) BPP
University; 2) Cardiff University; 3) Manchester
Metropolitan University; 4) Northumbria University;
5) Nottingham Trent University; 6) The City Law
School, City, University of London; 7) The Inns of
Court College of Advocacy; 8) The University of
Law; 9) The University of the West of England.
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https://www.prospects.ac.uk/jobs-and-work
-experience...). Két thic khoa dao tao, hoc
vién phai trdi qua ky tap su 1 ndm voi te cach
la “luat su tranh tung tap su” (pupillage)
duéi sy huéng dan ctia mot luat su tranh tung
(duoc goi 1a “gidm sinh” - pupilmaster) tai
cac van phong luat su tranh tung (barristers’
chambers). Khi két thiic thanh céng 1 nim
tap su do, néu mudn hanh nghé Vo1 tu cach
1a luat su tranh tung, ho phai lam thu tuc xin
phép hanh nghé (authorization to practice -
ATP) giri toi Hoi dong Luat su tranh tung
(theo hinh thtrc truc tuyén).

Trong qué trinh lam tha tuc xin phép
hanh nghé, nguoi xin phép hanh nghé phai
cung cap cac thong tin vé: 1) c4 nhan; 2) x4c
minh chung chi dao tao c6 lién quan; 3) xac
dinh mrc thu nhap du kién dé 1am co sé tinh
phi dich vu phii hop; 4) mua bao hiém nghé
nghiép; 5) x4c dinh linh vuc hanh nghé du
kién; 6) cam két tuan thu dung cac quy dinh
vé phong, chéng rira tién; 7) cam két vé sy
trung thuc cua cac thong tin da ndp; 8) nop
phi xin cip phép. V& nguyén tic, gidy phép
hanh nghé chi c¢6 gia tri ting nidm, trudc
ngay 31/3 hang nam, luét su tranh tung phai
lam thu tuc xin gia han, néu khong gia han
ma van hanh nghé s& bi coi 1a hanh vi bat
hop phéap va bi truy ctu trach nhi¢m hinh
su. Chi sau khi dwoc cap phép hanh nghé,
ho méi c6 thé hanh nghé véi tu cach 1a mot
luat su tranh tung. Thém vao do, dé hanh
nghé, ho phai xin duoc vao lam tai cic vin
phong ludt su tranh tung (chambers).

1.2. Tuyén chon va bé nhiém tham
phan (judge)

O Anh khéng co tru(‘yng dao tao danh
riéng cho nguon b6 nhiém tham phan (glong
nhu thiét ché “Hoc vién tu phap quoc gia”
¢ Phéap, btic, Nhat Ban, Han Quoc, bai
Loan). Ly do co ban 1a nguén goc ciia cac
thidm phan chii yéu 14 tir cac luat su tranh
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tung hodc luat su tu van c6 uy tin. Nguoi
moi tot nghiép cir nhan luat tir cac truong
dai hoc luat néu chua trai qua vi tri hanh
nghé 1a luat su tu van hodc luat su tranh
tung s€ khong c6 co hoi thuc té dé dugc
tuyén chon, b6 nhiém lam thdm phan.

Tham phéan & Anh dugc tra mirc luong
khé cao, tuy theo vi tri lam vi¢c toan thoi
gian hay ban thoi gian hoac tuy theo vu viéc
cu thé. Luong cho thim phan duoc chia
thanh 9 bac: muc thap nhat 1a & toa an quan
v6i 112.542 bang Anh vao nam 2019; ¢
Toa Hoang gia (Crown Courts) 1a 161.332
bang Anh; & Toa Phiic tham 1a 215.094
bang Anh; & Toa Tbi cao 1a 226.193 bang
Anh; con Chanh an Toa Téi cao duge tra
mirc lwong cao nhat 1a 262.264 bang Anh
(Ministry of Justice, 2020).

Viéc tuyén chon tham phan ¢ Anh
duogc thyc hién théng qua Hoi dong tuyén
chon tham phan (Judicial Appointments
Commission). Thang 4/2020, trong hé
thong toa an ctia Anh va xit Wales c6 3.174
vi tri viéc 1am 13 “thdm phén toa an” (court
judges) va c6 1.826 vi tri viéc 1am 1a “tham
phan toa so tham thadm quyén hep” (tribunal
judges) (Ministry of Justice, 2020)'. Khi c6
mdt chd tréng trong cac vi tri tham phan ciia
hé théng toa an, website cua Hoi déng tuyén
chon thim phan s& thong béo cong khai dé
cac tmg vién tiém nang c6 thé tim hiéu va
ndp ho so (truc tuyén) tng ctr néu c6 du diéu
kién t6i thiéu. Hoi déng s& dya vao nhiéu co
ché khac nhau dé danh gia nang luc, kinh
nghiém va su phu hop cua ting vién voéi vi tri
nay, trong do c6 viéc su dung cac danh gia

' Ngoai ra, hé théng toda 4n & Anh con c6 13.177
“thd4m phan khong chuyén” (magistrates), c6 vai
trd xtr Iy cac vu viée don gian & cap co so. Nhitng
ngudi nay khoéng duge tuyén dung boi Bo Tu phap
va khong duwoc huong Iwong ma chi dugc hudng
mdt s6 khoan phu cip khi xir Iy cac vu viée.
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doc 1ap mang tinh bi mat. Ung vién ciing co
thé duoc yéu cau thyc hién mot bai thi viét
dé chung minh kha ning thyc té (vé phan
tich vu vi¢c, xac dinh quy pham phap luat
c6 lién quan va dua ra két luan giai quyét vu
viéc). Sau khi dugc dua vao danh sach ngén
(shortlist), Hoi dong tuyén chon thim phéan
s€ 1ap ra mot Hoi déng sat hach (Selection
panel) dé tién hanh phong van tmg vién va
sat hach nang lyc hanh nghé thuc té cta
g vién. Hoi dong sat hach s& quyét dinh
viéc tién cir hay khong tién cir ing vién voi
cac thanh vién Hoi dong tuyén chon tham
phan. Thanh vién Hoi dong tuyén chon c6
thé chip nhan hodc dé nghi Hoi dong sat
hach xem xét lai. Khi Chu tich Hoi dong
tuyén chon (Chu tich Thuong vién) chip
nhan viéc tién cir ung vién, Ho1 déng tuyén
chon tham phan s& lién hé voi ung vién dé
thong bao vi¢c ho dugce dé xuét vao vi tri
thim phéan du kién bo nhiém. Néu viéc dé
Xuét nay dugc chinh thtrc chép thudn, Bo
Tu phap sé& lién lac véi Gmg vién dé thong
bao ngay bat dau nhan nhiém vy.

Thuc té cho thiy, s6 ung vién dang ky
tuyén chon thuong gip khoang 10 lan so
v6i sb vi tri duge bo nhiém. Chang han,
tir nam 2019-2020, c6 8.258 tmg vién dé
chon Iya 959 nguoi b nhiém (Ministry
of Justice, 2020). H¢ thong phap luat ctia
Anh doi hoi cac thAm phan (trir thim phan
danh du tai cc toa hoa giai thim quyén hep
- magistrates courts) chi dugc bd nhiém khi
d3 hanh nghé nhiéu nam véi tu cach 13 luat
su tranh tung hodc ludt su tu van ¢6 danh
tiéng tt. Dicu kién bat budc khac 1a tham
phan phai mang qudc tich Anh.

Thim phan cia toa an cip quén
(County-court judges) do Nir hoang bbd
nhiém theo dé nghi ctia Pai phap quan
(Lord Chancellor) (Chu tich Thuong vién).
Céc tham phan nay trude khi dugce dé xuét
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phai ting hanh nghé luat su tranh tung it
nhit 7 nam. Tham phan cua Toa Cip cao
chi c6 thé dugc Pai phap quan dé nghi bd
nhiém khi nguoi nay da ting hanh nghé
luat su tranh tung it nhat 10 ndm. Thim
phan ciia Toa Phiic tham do Nit hoang bd
nhiém theo dé nghi cua Tha tuéng Chinh
phit. Trude khi duge bo nhiém, thim phan
Toa Phac tham phai timg hanh nghé luat
su tranh tung it nhat 15 nam. Dé duogc bd
nhiém thanh thim phan thuéc Thuong
vién, ing vién ciing phai hanh nghé it nhat
15 nadm v&i tu cach 1a luat su tranh tung
hodc da timg 14 thim phan Toa Phtic tham it
nhat 2 nam. Thu tuéng Chinh phii 1a nguoi
chon lya cac ung vién dé tién cr v6i Chu
tich thuong vién, véi Chanh an Toa Ti cao
dé dé trinh 1én Nir hoang bd nhiém.
2. Pao tao luit sw, tuyén chon, b6 nhiém
thAm phan tai Hoa Ky

2.1. Dao tao ludt sw

Nguoi hanh nghé luat chuyén nghiép
o0 Hoa Ky goi la “Lawyer” hodc “Attorney”
- Luéat su. Trong h¢ théng phéap luat, luat
su dong vai tro nguodi bién ho (advocates)
hodc nha tu van (adviser). Ludt su bién
ho (tranh tung) thuc hién vai tro dai di¢n
quyén loi cua than cha (khach hang) trong
cac phién toa xét xur hoac trude cac co quan
nha nude. Con luat su tu van thi tu vain cho
than chu vé nhitng tic dong cia phap luat
d6i voi cong viée kinh doanh, quyét dinh ca
nhan (mua ban tai san, 1ap di chiic dé lai tai
san thira ké...). Tuy nhién, trong h¢ thong
tu phap, phép luat cia Hoa Ky, khong c6 sy
phan dinh rach roi hai loai luat su 1a “luat
su tranh tung” va “luét su tu van” nhu &
Anh. Vi thé, mot luat su c¢6 thé dam nhan
ca 2 vai 1a tranh tung trudc toa an va tu van
cho than chu. Hién tai, & Hoa Ky c6 khoang
1,33 triéu luat su dang hanh nghé (Statista
Research Department, 2020).
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Pé tré thanh mot luat su & Hoa Ky,
trude hét nguoi d6 phai tot nghiép mot bang
ctr nhan, sau d6 trai qua ky thi tuyén vao
truong luat LSAT (Law School Admission
Test) dé kiém tra mot sd k¥ ning co ban
can thiét cho qua trinh hoc luat, bao g@)m:
1) tu duy phan bién (critical thinking), 2)
k¥ nang viét (writing), 3) nang luc lap luan
(Ferguson, 2009: 127). Khi tring tuyén
vao truong ludt (hién tai & Hoa Ky c6 195
truong luat dugc Lién doan Luat su Hoa
Ky chép thuan 1a co s¢ dao tao luat c6 uy
tin), sinh vién phai trai qua 3 nam hoc toan
thot gian (tuy nhién sinh vién vira hoc vira
1am c6 thé tham du céc khoa hoc budi ti
va thoi gian dao tao khoang 4 ndm). Nam
dau tién, thong thuong, ho phai hoc cac
mon bét budc nhu: Nghién ciru luat va ki
ning viét trong nghé luat, Luat Hop dong,
Luat Hinh sy, Luat Hién phéap, Luat Hbi
thuong thiét hai ngoai hop ddng, Luat vé
Tai san. Nam thir hai va nam th ba, ho hoc
cac mon chuyén siu (tu chon) gdm: Luat
vé Chimg cir, giao dich kinh doanh, Luat
Cong ty, Luat Hang hai. Trong qua trinh
hoc, ho phai doc va nghién ctru hang ngan
an 1¢ thudc céac linh vyc phap luat.

Hoa Ky 1a quéc gia lién bang, bén canh
phép luat ctia lién bang thi mdi bang c6 mot
h¢ thong phap luat riéng, hé thong toa an
riéng, nén dé duoc hanh nghé luat su & bang
nao, sinh vién sau khi t6t nghiép trudng
luat phai tham du mot ky thi viét do bang
d6 t6 chirc. Cudc thi nay (con goi 1a ky thi
hanh nghé luat - bar exam) & hau hét cic
bang (chfmg han, Arizona, California, Ohio,
Vermont, Washington,...) do Toa Téi cao
ctia bang t6 chtrc. Nam 2020, theo béo cao
ctia cac bang, ¢6 60.784 nguoi dang ky ky thi
hanh nghé luat véi ty 1¢ dd 1a 61% (khoang
37 ngan nguoi) (The Bar Examiner, 2021).
Thong thuong, mot ky thi kéo dai trong 2
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ngay, trong do, thi sinh phai thyc hién cac
bai thi nhu: “cac cau hoi ¢ nhidu phuong
an trd 101" (multiple-choice questions), “bai
viét luan” (essay questions), va “thuc hanh
viét trong linh vyc luat” (legal writing/
performance tests). Dé chuan bi cho ky thi
hanh nghé luat, ngudi tot nghiép trudng
ludt thuong tham gia cic khoa boi dudng
(kéo dai mot vai tudn), dong thoi ho con
phai tham dy va vuot qua cudc thi “Kiém
tra trach nhiém nghé nghiép da bang”
(Multistate  Professional ~Responsibility
Examination - MPRE)' dai 120 phut véi 60
cau hoi (thiét ké dudi dang nhiéu phuong an
tra 101) dé do luong sy hiéu biét vé nhiing
chuan myc hanh nghé cta luat su. Sau khi
vuot qua ky thi hanh nghé luat su, cac luat
su nay thuong khoi sy hanh nghé bang cach
lam viéc cho cac van phong hodc cong ty
luat véi tu cach 1a tro 1y hodc luat su hd tro
cho cac luat su c6 kinh nghiém hanh nghé
day dan hon. Sau mot s6 nam tich iy du
kinh nghiém can thiét thi ho méi chuyén ra
hanh nghé doc 1ap hodc vuon 1én vi tri “d6i
tac” (partner) trong cac cong ty luat.

2.2. Tuyén chon, b6 nhiém tham phan

O Hoa Ky c6 tham phan lién bang va
thdm phan & cac bang. Tham phan lién bang
bao gbém céc vi tri sau: 9 thAm phan cta Toa
an t6i cao, 179 thAm phén lam viéc tai cac
Toa Phuc thim lién bang, 677 thim phan
lam viéc tai Toa cép quan lién bang (district
court) va 9 Tham phan lam viéc tai Toa
Thuong mai qudc té (Court of International
Trade). Tét ca cac tham phan lién bang nay
déu do Tong théng bd nhiém va phai duoc
Thuong vién phé chuan (Roberson and Das,
2008: 32-33). Tuy nhién, s6 lwong tham

' Ky thi nay bat dau duoc Hoi nghi toan quéc vé
nhiing nguoi cham ky thi hanh nghe luat (National
conference of bar examiners) t6 chirc tir nam 1980.

phan lam vié€c tai cac toa an ¢ cac bang 16n
hon nhiéu. Cac sd lidu thong ké cho thay,
nam 2020, s6 thAm phan lam viéc tai tat ca
cac toa an lién bang va toa an cac bang (50
bang) tir cap so tham tdi t6i cao 1a 48.930
nguoi (Statista Research Department,
2021). Nguoi tién cir nhan su cho viée bo
nhiém nay thuong la cac thugng nghi sy -
ngudi than hiru véi Tong thong. Nhing tmg
vién tiém ning s& dugc Bo Tu phap Hoa Ky
ra soat dé tu van cho Tong thong. Ngudn
nhan su duoc tién cur thuong 1a cac luat su
c6 uy tin hodc nhitng nguoi da ting co kinh
nghiém hanh nghé cong t6 vién hogc tham
phan cép thap hon. Mot diém can luu ¥ 13,
mac du tham phan 13 vi tri duge Tong thong
bd nhiém nhung nhiém ky ciia tham phén 1a
tron doi nén trong qua trinh thuc thi nhiém
vu tham phan van c6 thé gitr duoc tinh doc
1ap ctia minh.

O cap bang, cong dan cua cac bang co
thé trd thanh thim phan bang nhiéu cich
khac nhau théng qua bau cir hodc duogc
Théng ddc bang bd nhiém tiry theo phép
luat cua cac bang (Ebbe, 2013: 50). Truong
hop tré thanh tham phan bang con dudng
bd nhiém, phap luat cac bang thuong quy
dinh tiéu chuan cu thé dé trd thanh tham
phan. Chang han, & New York, dé dugc Thi
truong New York bd nhiém (theo dé nghi
ctia Uy ban tu van vé céc cong viéc tu phap
ctia Thi truong) tré thanh thim phan Toa
Hinh su hoac Toa Gia dinh cua New York
(v61 muc luong tuong Gmg cua nam 2018
1an Iuot 1a 193.500 USD va 208.000 USD),
g vién phai 14 cong dan dudi 70 tudi cur
tra tai New York, d& hanh nghé luat su tai
New York it nhat 10 nim (New York City
Bar, 2018).

3. Két luin va goi mé cho Viét Nam

C6 thé noi, & Anh va Hoa Ky - hai qudc

gia dién hinh thudc hé thong Common Law
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(Luat Anh-My¥)!, viéc dao tao, tuyén chon,
bd nhiém tham phéan c6 nhiéu diém khac
biét so véi thuc tién cta Viét Nam. Véi
diéu kién cu thé cua Viét Nam hién nay, qua
kinh nghiém ctia Hoa Ky va Anh vé do tao
luat su, tuyén chon, bd nhiém tham phan,
c6 thé rat can luu ¥ nhimng khia canh sau:
Thir nhat, chirc danh luat su va thim
phan déu c6 su twong dong va lién hé chit
ché vé nén tang kién thirc co ban va kinh
nghiém nghé nghiép. Ca & Anh va Hoa Ky
déu cho thiy, dé trd thanh tham phan c6 uy
tin, trude tién, nhan su cho vi tri nay phai
timg trai qua kinh nghiém hanh nghé luat
su. N6i cach khac, tham phan 14 nhing vi tri
ma nhiéu ludt su mong muén hudng toi va
dam nhan. Chuan muc hanh nghé cua luat
su 1a chuan muyec ti thiéu ma tham phan can
dap tng. Diéu nay co nghia, viéc coi luat su
c6 kinh nghiém va uy tin 1a mot ngudn bd
nhiém tham phan 1a diéu rat nén tinh dén.
Thit hai, can tra lwong cao cho tham
phan dé gop phan duy tri tinh liém chinh
ctia nghé dic biét quan trong nay trong xa
hoi. O ca Anh va Hoa Ky, tién luong va
cac ché do dai ngo cua tham phan déu duoc
cong khai, duy tri 6n dinh va cao so v6i mit
bang thu nhap binh quan dau nguoi cla xa
hoi. Piéu ndy tao ra sttc hap dan tu nhién
cua nghé tham phén, bén canh yéu td thuan
loi 1a su ton kinh cua xa hoi danh cho nguoi
hanh nghé thim phan tai cac qudc gia nay.
Su hép dan nhu vy s& gop phan giup hé
thong toa 4n thu hut duoc cac thim phan
gi61, liém chinh, tir 6 c6 nhitng dong gdp
cho cac hoat dong xét xtr (thuc hanh quyén
tu phap) co dang cép chit luong duoc xa
hoi ton trong va danh gia cao. Tt nhién,

' Mot hé thong luat phap co ngudn gdc tir Anh va
lan rong sang Uc, Canada, My va nhiing nudc cuu
thanh vién cua Khoi thinh vugng chung Anh.

Thoéng tin Khoa hoc xa hoi, s6 8.2021

chi cai thién riéng tién lwong 14 chua du, ma
con phai thyc hién nhiéu giai phap dong bo
khac ctia xa hoi dé viéc thuc hién hoat dong
tu phdp dugc bao dam an ninh, an toan (cho
c4 nhan cac tham phan, cho ngudi than cua
gia dinh céac tham phéan) va nhan duogc su
danh gia cao tur xa hdi.

Thir ba, & mot nguoi co thé gia nhap
vao gi6i hanh nghé c¢6 chirc danh tu phap
nhu ludt su, thim phan, nhimg nguoi gia
nhap nhitng nghé nay déu phai trai qua qua
trinh dao tao céng phu, chudn muyc cao ca
vé dao dirc nghé nghiép va trinh 6 chuyén
mon, ddng thoi trai qua qua trinh sang loc,
sat hach rit nghiém tac, khat khe. “Tham
phan” thuong duge xem 14 chirc danh rat
duogc coi trong trong xa hoi.

Thir tu, viéc tuyén chon thdm phan ¢
Anh (va trong nhiéu truong hop & Hoa Ky)
duogc thyc hién cong khai, minh bach nham
bao dam sy canh tranh céng bang cho cac
ung vién c¢6 nang luc. Pay cling 1a kinh
nghiém rat dang tham khao cho Viét Nam.
M3di khi ¢6 vi tri trong trong hé thong tu
phap, rat nén cong khai vi tri tréng d6 dé
nhitng ngudi ¢6 nhu cau tmg tuyén cé thé
dang ky tham gia. Cong viéc tuyén chon can
duoc thuc hién béng quy trinh bao dam thuc
su khach quan dé tuyén chon duoc nguoi
¢6 nang lyc tot nhat (khong pham vao cac
tiéu chuan chinh trj va dao dirc). Lam nhu
vay sé& gilip chiing ta c6 dugc hé thong tu
phap chi do nhitng ngudi xting dang nhét
dam nhan nhiém vu.

Thir ndm, trudng hop c6 nhidu co s&
dao tao cung cip cac khoa dao tao hanh
nghé lut thi viéc kiém dinh chit luong
bang co ché danh gia khach quan, tir phia
bén ngoai ddi véi cac co so dao tao 1a rat
can thiét. Piéu nay s& gilp cac co s dao
tao ludn phai nd lyc dé duy tri chudn chét
luong dau ra cho hoc vién. Thém vao do,
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cac ky thi, sat hach duoc thiét ké trong qua 7. Slapper, Gary (2016), How the Law

trinh hanh nghé ludn co tinh thuc tién cao,
trong d6 kiém tra dugc ning lyc tu duy, ki
nang quan ly thoi gian, k§ ning hanh nghé
thiét yéu cua thi sinh. Ngoai ra, bao dam
tinh liém chinh, khach quan t6i da cho cac
ky thi, ky sat hach la vé cung quan trong.
Day ciing 14 cac kinh nghiém rat ddng tham
khao cho Vi¢t Nam trong cac ky thi, cac ky
sat hach lién quan téi viéc cap chung chi
hanh nghé, tuyén chon, bé nhiém cac chirc
danh tu phép 0
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