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TOM TAT

Trach nhiém boi thwong thiét hai cia nguwoi chwa thanh nién (TNBTTHCNCTN) diroC &p
dung doi véi chu thé gay thiét hai la nguwoi chwa thanh nién va theo quy dinh c6 phét sinh
trach nhiém boi thwong. Thuc té, viéc xdc dinh chu thé gay thiét hai khéng qud khé khan
nhiung vin dé xdac dinh chu thé chju trach nhiém boi thuong lai 1a véin d@é tré ngai khi Bo
lugt Dan sw (BLDS) nam 2015 quy dinh con nhiéu diém vieong mdc. Trong trong hop
ngueoi chwa thanh nién (NCTN) duwéi 15 tuéi gay thiét hai ma khong con cha, me dong thoi
ho ciing khéng cé nguoi gidm hé va ciing khéng cé tai san riéng thi viéc boi thuwong diroc
xir 1y nhw thé nao? Mdt khdc, BLDS nam 2015 khéng dé cdp dén trach nhiém cia truong
hoc khi ma NCTN ter dui 15 tudi dén dwdi 18 tusi gay thiét hai khi dang hoc tdp va chiu sw
giam sét cia nha trwong. Néu trieong hoc 6 13i trong thoi gian giam sat, gido duc NCTN
ma gay thiét hai thi BLDS nam 2015 lai khéng quy dinh trach nhiém cuia ho. Vi vdy tiép tuc
bé sung mét sé thudt ngiz phap 1y, sira doi, bé sung mét sé quy dinh phép ludt, dam bdo
nguyén tac binh dang, nghiém minh va céng bang cuia phap ludr lién quan dén
TNBTTHCNCTN Ia rdt can thiét. Qua nghién ciru, nam gidi phdp dwoc d@é xuat sira doi bo
sung lién quan dén trach nhiém boi thirong thiét hai ciia NCTN dé bdo dam tinh kha thi
trong quy dinh phap lugt.

Tir khoa: Boi thwong thiét hai, ngueci chwa thanh nién, chii thé.

Trich dan: Nguyén Thi Yén Linh va Nguyén Hong Chi, 2024. Xac dinh cha thé chiu trach
nhiém boi thuong thiét hai caa ngudi chua thanh nién: Thuc trang va giai phap
hoan thién. Tap chi Nghién ctru khoa hoc va Phét trién kinh té Truong Pai hoc
Tay Do. 19: 94-109.
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1. PAT VAN DE

Trong nhitng nim gan day, tinh trang
nguoi chua thanh nién (NCTN) vi pham
phap luat xay ra c6 chiéu huéng gia
tang. Theo thong ké cua Bo Cong an tir
nam 2021 dén nim 2022 toan qubc phat
hién 8.227 vu, véi 16.649 ddi tuong
NCTN vi pham phap luat! va kha phd
bién, c6 nhitng vu an do NCTN gay ra
mang tinh chat dic biét nghiém trong
gday hoang mang trong du luan xa hoi.
Bén canh cac hinh phat tuong thich phai
ganh chiu, cac déi twong 12 NCTN phai
boi thuong thiét hai (BTTH) vé tinh
mang va tai san kha I6n cho cac gia dinh
nan nhan.Theo Ban an sb: 04/2022/HS-
STTNCTN ngay 16/02/2022 cua Toa an
nhan dan tinh Thai Nguyén vé Toi giét
nguoi theo Diéu 123 Bo luat Hinh su
(BLHS) nam 2015 stra d6i, b6 sung nam
2017, vé trach nhiém dan su bi cdo va
gia dinh phai BTTH hai trdm ba muoi
triéu déng cho gia dinh nan nhan 2

Ban an sbé: 11/2022/HS-PTNCTNN
ngay 14/9/2022 cta Toa an nhéan dan
tinh Thai Nguyén vé Toi cudp tai san
theo Piém e khoan 2 Diéu 168 BLHS
nam 2015 stra d6i, b6 sung nim 2017.
Vé trach nhiém dan su cac bi hai da
nhan lai tai san, nguodi c6 quyén loi
nghia vu lién quan anh Pham Thanh B
da nhan 850.000 déng (tién mua chiéc
di¢n thoai Iphone 6 plus), anh Pang Van

1 Cong Théng tin dién tir B Cong An, Tang cuong
céc bién phap phong, chdng toi pham va bao vé xam
pham tré em, https://bocongan.gov.vn/tin-tuc-su-
kien/tang-cuong-cac-bien-phap-phong-chong-toi-
pham-va-bao-ve-xam-hai-tre-em-d17-t33845.html

2 Trang thong tin dién tir Toa 4n nhan dén tdi cao
https://congbobanan.toaan.gov.vn/2ta894997t1cvn/chi-
tiet-ban-an
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Nghda nhan 860.000 dong (tién mua 01
day chuyen 01 day lac bac) va khong
y8u cau cac bi cao phai boéi thuong
khoan nao?®.

Céc hanh vi vi pham phap luat nay
gay mat trat tu an toan xa hoi va gay ra
tim ly hoang mang, bat 6n trong nhan
dan. Thyc trang ndy xuat phat tir nhiéu
nguyén nhan nhu nguoi chua thanh nién
bi 16i kéo, du dd, kich dong, c6 16i séng
budng tha, ¢ ban tinh hung hang, thiéu
su quan tdm, cham soc cua gia dinh.
Trudc tinh hinh vi pham phép luat cua
NCTN nhu vay, bén canh viéc NCTN
phai chiu trach nhiém hinh su vé hanh vi
ma minh gay ra, thi vé mat trach nhiém
dan su khi phat sinh cac truong hop
NCTN gay thiét hai phai chiu trach
nhiém boi thuong thiét hai (TNBTTH).

Tuy nhién, tir khi BLDS nam 2015 c6
hiéu luc dén nay da boc 16 nhiéu kho
khan, vuedng mac trong qué trinh thuc thi
phap luat. Cu thé 1a viéc xac dinh trach
nhiém bdi thuong khi NCTN gay thiét
hai ludn 1a mét van dé phuc tap dbi voi
cac co quan c6 tham quyén dé ra quyét
dinh mac bdi thuong cho ho va cha thé
c6 nghia vu bdi thuong thiét hai BTTH
khi NCTN gay ra thiét hai.

Theo quy dinh cua BLDS nam 2015
Nha nudc cling xac dinh rd trach nhiém
caa NCTN Kkhi vi pham vao phép luat,
trong cac quy dinh Nha nudc ciing da
danh sy quan tim dic biét dén NCTN
gay thiét hai cho nguoi khac. Chinh vi
thé, trong cac quy dinh vé NCTN cua

3 Trang thong tin dién tir Toa 4n nhan dén tdi cao
https://congbobanan.toaan.gov.vn/2tal047774tlcvn/chi-
tiet-ban-an
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BLDS nam 1995, BLDS nam 2005,
BLDS nim 2015, diéu nham gitp d& va
gido duc NCTN nhan ra sai lam cua
minh, tir d6 rat ra nhitng bai hoc, dé sira
chita nhitng sai lam dé. Ddng thoi gilp
ho c6 thé tai hoa nhap lai véi cong dong
sau khi khic phuc nhitng hau qua minh
gay ra, ngoai ra nhitng quy dinh d6
nhim xac dinh trach nhiém cua cha me,
ngudi giam ho va ca nha truong trong
viéc giao duc va cham soc NCTN. Do
d6, viéc nghién ctu nhitng van dé ly
luan va thuc trang thuc hién phap luat vé
TNBTTH do NCTN gay ra dé dua ra cac
giai phap khac phuc cac han ché, 1a myc
tiéu nghién cuu nham gop phan hoan
thién hé théng phap luat 1a viéc 1am can
thiét, c6 y nghia Iy luan va thyc tién. Bé
tai nghién ctru dya trén cac phuong phap

2. NOI DUNG NGHIEN CcUU

2.1. Pic diém vé trach nhiém bdi thuong
thiét hai ciia ngwoi chwra thanh nién

2.1.1. Khdi niém vé trach nhiém béi
thuong thiét hai ciia nguwoi chwa thanh nién

Truéc hét c6 thé hiéu NCTN 13
nhitng ngudi chua hoan toan phat trién
dﬁy dt vé nhan cach, chua c6 déy du
quyén loi va nghia vu nhu ngudi thanh
nién duoc quy dinh tai khoan 1 Diéu 21
BLDS 2015 “Nguoi chua thanh nién la

»

nguoi dwdi 18 tuoi”.

Thong thuong, khi xay ra thiét hai thi
dbi twong gay thiét hai phai chiu trach
nhiém phép 1y d6i voi nguoi bi thiét hai.
TNBTTH la mét quy dinh quan trong cua
phap luat dan su ¢ Viét Nam, quy dinh
nay nhiam bao vé quyén va loi ich hop
phap cho nguoi bi thiét hai. Vi vay
“Trach nhiém bdi thuong thiét hai” la
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hinh thérc trach nhiém dan sy nham buoc
bén c6 hanh vi gay thiét hai phai khic
phuc hau qua bang cach dén bu cac ton
that v& vat chat va ton that vé tinh than
cho bén bi thiét hai do minh gay ra. Theo
quy dinh, tai Piéu 275 BLDS nim 2015 ,
mét s6 can clr 1am phat sinh nghia vu dan
su la “Hop dong; Hanh vi phdp Iy don
phuong; Thuc hién cbng viéc khdng co
4y quyen; Chiém haiu, siz dung tai sdn
hodc dwoc loi vé tai san khéng cé can civ
phap ludt; Gay thiét hai do hanh vi trai
phap ludt; Can cir khac do phap ludgt quy
dinh” va teong tng voi can cr nay la cac
quy dinh tai Chuong XX, Phan thir 3
BLDS nam 2015 vé& “Trach nhiém bdi
thuong thiét hai ngoai hop dong”.

Trach nhiém bodi thuong thiét hai cua
NCTN dugc quy dinh tai Diéu 586 BLDS
nam 2015 thi cha, me (néu con), nguoi
giam ho, nguoi quan ly hop phép cua
NCTN bi coi la co 16i va phai cd trach
nhiém bodi thuong toan bo thiét hai nhung
tiy vao do tubi ma cha, ngudi gidm ho co
chiu trach nhiém bdi thuong hay khéng vi:

Theo khoan 2 Piéu 586 BLDS nim
2015 dbi voi nguoi chua da 15 tudi gay
thiét hai ma con cha me thi cha me phai
bdi thuong toan bo thiét hai. Ngudi chua
du 15 tudi duge xac dinh 1a khdng c6 kha
ning chiu trach nhiém bdi thuong. Hon
nira, ban than ho van chiu su giam sét
quan ly cta cha me nén khi ho gay thiét
hai, cha me duoc xem la co 16i trong viéc
quan ly (151 suy doan) nén cha me phai cé
trach nhiém bodi thuong thiét hai. Tuy
nhién, néu tai san cua cha me khong du
ma con co tai san riéng thi cha me duoc
ldy tai san riéng d6 dé boi thuong phan
con thiéu.
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Nguoi tir da 15 tudi dén chua du 18
tudi gay thiét hai thi ban than ho phai
bdi thuong bang tai san cia minh. Nguoi
tir ¢t 15 tudi dén chua da 18 tudi duogc
xac dinh 1a c6 nang luc chiu trach nhiém
bdi thuong, déng thoi ngudi trong do
tudi nay co thé tham gia ky két mot sé
hop ddng, giao dich dan su (bao gém ca
hop doéng lao dong). Tuy nhién, néu
nguoi gay thiét hai khong du tai san dé
boi thuong thi cha me phai boi thuong
phan con thiéu bang tai san caa minh.

Déi voi truong hop NCTN gay thiét
hai ma c6 nguoi giam ho thi s€ xu ly
nhu sau: Néu nguoi dugc giam ho c¢6 du
tai san dé boi thuong thi ngudi giam ho
dugc dung tai san cua nguoi dugc gidm
ho dé boi thuong; Néu nguoi dugc giam
ho khong cé hoic khong du tai san dé
boi thuong thi ngudi giam ho phai boi
thuong bang tai san cua minh; Néu
ngudi gidm hd chimg minh dugc minh
khong co 16i trong viéc giam ho thi
khong phai Iy tai san dé bdi thuong.

Nhu vdy, TNBTTHCNCTN duoc
hiéu 12 hau qua phap Iy 4p dung ddi voi
cac chu thé ¢c6 TNBTTH baoi hanh vi gay
thiét hai caa NCTN. Nham khic phuc,
bu dap nhiing t6n that khi xam pham dén
tinh mang, suc khoe, danh du, nhén
pham, uy tin, tai san, loi ich hop phap
cua nguoi bi thiét hai.

2.1.2. Pic diém trach nhiém béi thuong
thiét hai ciia nguwoi chwa thanh nién

- V& ngudn géc phat sinh: Trach
nhiém bdi thuong thiét hai ndi chung va
TNBTTHCNCTN noi rieng  thi

TNBTTH la mot loai trach nhiém dan su
va chiu su diéu chinh cua phap luat dan
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su. Khi NCTN gay thiét hai cho nguoi
khac thi ho phai c6 TNBTTH (hoic c6
thé cha, me, nguoi giam ho, nguoi co
trach nhiém quan Iy). Trach nhiém bdi
thuong thiét hai cia NCTN duoc quy
dinh trong BLDS nam 2015 va cac van
ban huéng dan thi hanh BLDS.

- V& diéu kién phat sinh trach nhiém:
TNBTTH do NCTN gay ra chi phat sinh
khi c6 day du cac diéu kién nhat dinh. Cac
diéu kién d6 bao gdm: CO thiét hai xay ra;
NCTN c6 hanh vi trai phap luat; c6 moi
quan hé nhan qua gitra hanh vi trai phap
luat va thiét hai xay ra; co 16i. Cac diéu
kién vira ké trén da duoc quy dinh cu thé
trong van ban phép luat va 1a can ctr dé
xac dinh c6 TNBTTH hay khong.

- Vé hau qua phép ly: NCTN gay thiét
hai, hau qua bat loi vé tai san s& do NCTN
ganh chiu néu NCTN c0 tai san riéng va tir
du 15 tudi hoic cha me cua NCTN phai
chiu hau qua bi thiét hai vé tai san trong
truong hop con chua thanh nién dudi 15
tudi. Trong mot sé trudng hop cu thé khac,
tly thuoc theo timg diéu kién hoan canh
nhat dinh, cha thé phai chiu hau qua boi
thuong vé tai san khi NCTN gay thiét hai
c6 thé khong phai l1a ban than NCTN hay
cha m¢ NCTN ma lai 18 nguoi dang c6
trach nhiém quan ly, gidam hg... NCTN do.

- V& muc bdi thuong: Trach nhiém boi
thuong thiét hai do NCTN gay ra vé
nguyén tic 12 nguoi gay thiét hai phai boi
thuong toan bd thiét hai xay ra. Thiét hai
chi ¢6 thé dwoc giam trong mot truong
hop dac biét do 1a NCTN gay ra thiét hali
¢ thé duoc giam muc bodi thuong thiét
hai néu khong c6 15i hoic c6 16i vo y va
thiét hai xay ra qué 16n so vai kha nang
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kinh té trwdc mét va lau dai cua ho, hay
cua cha, me, nguoi gidam ho. Con dbi Vai
bdi thuong thiét hai theo hop dong thi cac
bén c6 thoa thuan ngay trong hop déng
vé muc bdi thuong bang, thiap hon hoic
cao hon muc thiét hai xay ra va khi phat
sinh TNBTTH thi muac bdi thuong s& ap
dung muc do cac bén thoa thuan.

- V& chu thé chiju trach nhiém: Trong
TNBTTH do NCTN gay ra, ngoai viéc
tuan thu theo nguyén tac chung thi ting
d6 tuoi cua NCTN s& co quy dinh boi
thuong khac nhau, cu thé: Ngudi tir du
15 tudi dén chua da 18 tudi gay thiét hai
thi phai bdi thuong bang tai san cua
minh; néu khéng du tai san dé boi
thuong thi cha, me phai bdi thuong phan
con thiéu bang tai san caa minh. NCTN
tir du 06 tudi dén dudi 15 tudi s& do cha,
me bdi thuong, khi tai san cha, me
khong di ma con chua thanh nién co6 tai
san riéng thi s& lay tai san d6 bu vao
khoan con thiéu. Dbi véi con dudi sau
tudi gay thiét hai s& do cha me hoan toan
chiu trdch nhiém. Trong nhiing truong
hop nhat dinh, trach nhiém boi thuong
thiét hai con ap dung d6i véi cha me cua
NCTN, nguoi gidm ho cua NCTN,
truong hoc truc tiép quan Iy NCTN.

2.2. Quy dinh caa phap luat Viét
Nam vé trach nhiém boi thwong thiét
hai ciia ngwoi chwa thanh nién

2.2.1. Can cwr phat sinh trach nhigm
boi thwong thigt hai ciia ngwoi chwa
thanh nién

Can clir & xac dinh trach nhiém boi
thuong thiét hai NCTN gay ra, theo
khoan 1 Piéu 584 BLDS nim 2015
“Nguwoi nao c6 hanh vi xadm phgm tinh
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mang, sizc khée, danh di, nhan pham, uy
tin, tai san, quyen loi hop phap khac cia
nguoi khac ma gay thiét hai thi phdi boi
thuwong, trir truong hop BLDS nam 2015,
tree truong hop Bo ludt nay, lugt khac co
lién quan quy dinh khac”. Theo quy
dinh trén thi can ct xac dinh trach nhiém
boi thuong phai c6 cac diéu kién sau:
- Co thiét hai xay ra:

Trong TNBTTH thi c6 thiét hai xay ra
1a diéu kién tién quyét va la tién dé quan
trong, boi néu khong co thiét hai xay ra
thi khdng thé phét sinh TNBTTH. Trong
BLDS nam 2015 khong c6 quy dinh hay
dinh nghia vé thiét hai. Nhung xuét phat
tr nhitng quy dinh, nhitng nguyén tic
cua phap luat néi chung va luat dan su
noi riéng, thi c6 thé hiéu thiét hai 1a mot
yéu té cau thanh TNBTTH néi chung va
traich TNBTTHCNCTN. TNBTTH chi
phat sinh khi c6 sy thiét hai vé vat chat
hozc tinh than.

C6 thé hiéu thiét hai 1a nhitng hau qua
bat loi ngodi y mudn vé vat chat hoic
tinh than do mot hanh vi trai phap luat
gay ra cho xa hoi. Xac dinh duogc thiét
hai 13 co s& dé xac dinh dugc muc phai
boi thuong. Thiét hai phai duoc xac dinh
maot cach cu thé, chi tiét, tinh ra mot sb
tién cu thé. Thiét hai c6 thé 1a thiét hai
truc tiép va thiét hai gian tiép. Nhiing
quy dinh nay chi dinh hudéng nhung
chua c6 tinh dinh lugng trong viéc boi
thuong thiét hai. Boi vay, Toa an, co
quan c6 thém quyén phai xac dinh trong
truong hop nao dugc bdi thuong, boi
thuong bao nhiéu, bdi thuang cho ai...

- C6 hanh vi tréi phap luat gay thiét hai:
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Trong BLDS nam 2015 ¢6 quy dinh
moét sé hanh vi, mic di gay thiét hai
nhung van dwoc xem la hanh vi hop
phap, do 1a cac treong hop gay thiét hai
trong gidi han phong vé chinh dang hoac
trong tinh thé cap thiét. Tuy nhién,
khong phai truong hop nao khi xay ra
thiét hai do cac hanh vi hop phap nay ma
khong c6 TNBTTH, cu thé nhu sau:

+ Hanh vi gay thiét hai trong giéi han
phong vé chinh dang:

Tai Piéu 594 BLDS niam 2015 quy
dinh: “Nguoi gay thiét hai trong truong
hop phong Vé chinh dding khéng phdi béi
thuong cho nguwoi bi thiét hai; Nguoi
gay thiét hai do vuot qua gidi han phong
Vé chinh dang phdi boi thwong cho

»

nguol bi thiét hai ™.

Tai khoan 1 Piéu 22 BLHS nam 2015
stra do6i, bd sung nam 2017 quy dinh
“Phong vé chinh dang la hanh vi cua
nguoi Vi bdo vé quyén hodc loi ich chinh
dang cua minh, cua nguoi khac hogc loi
ich cua Nha nuoc, Cua co quan, t6 chirc
ma chéng trad lai mét cach can thiét
nguoi dang cé hanh vi xam pham cac loi
ich néi trén”. Hanh vi dugc coi la phong
vé chinh dang khi c¢6 du cac yéu t6 sau:

Co hanh vi trai phap luat xam pham
toi loi ich cia Nha nudc, loi ich cong
cong, quyén, lgi ich hop phép cua nguodi
khac hoac xadm pham téi loi ich cua
chinh ban than nguoi phong vé chinh
dang.

Hanh vi trai phap luat cta nguoi khac
dang gdy thiét hai hodc c6 nguy co gy
thiét hai cho ddi twong bi xam hai. Néu
thiét hai da xay ra ma nguoi bi thiét hai
méi ¢6 hanh vi chéng tra va gay thiét hai
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nguoc tré lai thi khdng thé coi la phong
V¢ chinh dang.

Hanh vi phong vé chinh dang phai gay
thiét hai cho chinh nguoi ¢6 hanh vi xam
hai (trudc tién la tinh mang, sic khoe,
trong nhitng truong hop nhat dinh c6 thé
la tai san cua nguoi ¢d hanh vi xam
pham). Néu gay thiét hai cho ngudi khong
6 hanh vi xam hai thi khéng coi la phong
vé chinh dang ma co thé coi la gy thiét
hai do yéu cau cua tinh thé cap thiét néu
thoa méan du cac diéu kién nhat dinh.

Hanh vi gay thiét hai trong truong
hop phong vé chinh dang phai la can
thiét va tuong xang vai hanh vi xam hai.
Néu khong can thiét hoic khong tuong
xtng thi ngudi gay thiét hai van phai bdi
thuong thiét hai.

+ Hanh vi gay thiét hai phu hop vai
yéu cau cua tinh thé cap thiét

Tai Piéu 171 cua BLDS nim 2015
quy dinh vé tinh thé cap thiét 1a: “Tinh
thé Cdp thiét 1a tinh thé cia nguoi Vi
muén tranh mét nguy co dang thuc té de
doa triec tiép loi ich cong céng, quyén,
loi ich hop phap cua minh hogc cua
nguoi khac ma khéng con cach nao khac
la phdi c6 hanh dong gay moét thiét hai
nhé hon thiét hai can ngan chan”.

Theo quy dinh tai khoan 1 Diéu 23
BLHS 2015 sira d6i, bd sung nim 2017,
thi hanh vi gay thiét hai trong tinh thé
can thiét co du nhitng dieu kign sau:
“Phdi ¢6 sy nguy hiém dang de doa gay
ra thiét hai ngay tizc khdic; Sw nguy hiém
dang de doa phdi 1a sy nguy hiém thyc
té; Viéc gay thiét hai dé tranh mét thiét
hai khac 1a si lwa chon duy nhat; Thiét
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hai gay ra phdi nhé hon thiét hai muon
tranh”.

- Phai c6 mdi quan hé nhan qua

M&i quan hé nhan — qua dugc hiéu
thiét hai xay ra phai 1a két qua tat yéu
cua hanh vi trai phap luat va nguoc lai
hanh vi trai phap luat la nguyén nhan
gay ra thiét. Hanh vi trai phap luat s¢€ la
nguyén nhan cua thiét hai néu gitta hanh
vi d6 va thiét hai c6 méi quan hé nguyén
nhan va hau qua chtt khong phai do su
ngau nhién.

Quan hé nhan qua c6 y nghia quan
trong trong viéc xac dinh can cu trach
nhiém boi thuong thiét hai. Chi khi xéc
dinh duoc r6 rang hanh vi trai phap luat
ctia ngudi gay thiét hai co ¥ nghia quyét
dinh trong viéc lam phat sinh thiét hai
thuc té, thi nguoi d6 méi phai chiu trach
nhiém boi thuong thiét hai.

- BTTH ngay ca truong hop khdng co
16i hoic khong xac dinh dugc yéu to 16i.

Xét vé& nguyén tac, mot nguoi bi ap
dung mot trdch nhiém phép ly cua Nha
nudc thi ho phai c6 hanh vi vi pham
phap luat do I16i ¢6 y hodc vo y. Tuy
nhién, trong quan hé dan su c6 nhirng
truong hop ngoai 1€ 1a nguoi khéng co
hanh vi trai phap luat, khéng co 16i van
phai chiu trach nhiém dan su (cac Piéu
601, 602, 603...BLDS nam 2015).

Yéu t6 15i khong con 1a mot trong cac
diéu kién lam phat sinh TNBTTH, dic
biét dbi voi quy dinh v& BTTHCNCTN.
Mt khac, can hiéu rd, truong hop nguoi
gay thiét hai khéng cd kha nang nhan
thic va lam chu dugc hanh vi caa minh
duoc coi 1a khéng cé 16i trong viéc thuc

hién cac hanh vi d6. Nhirng nguoi khong
c¢6 nang luc hanh vi dan su, bi mat ning
luc hanh vi dan su, khéng thé nhan thic,
lam chu dugc hanh vi cua ho thi ho
khéng phai chiu trach nhiém. Trong
trwong hop trén, cha, me, nguoi giam
ho, bénh vién, truong hoc la nhiing
nguoi theo quy dinh cua phap luat phai
quan li, chdm soc, gido duc... dugc suy
doan 1a da c6 16i khi khong thuc hién céac
nghia vu néu trén va ho phai chiu trach
nhiém do 15i cua ho.

Trong trach nhiém dan su do gay thiét
hai, van dé hinh thac 16i, méc d6 16i anh
huong rat it dén viéc xac dinh trach
nhiém. Tham chi, nguoi gay ra thiét hai
phai boi thudng ca trong truong hop
khong co 16i (khoan 3 Diéu 601, biéu
602 BLDS nam 2015).

2.2.2. Nang luc chju trach nhigm boi
thwong thiét hai ciia ngwoi chwa thanh
nién

Nang luc chiu TNBTTH cua cé nhén
trong BLDS niam 2015 duoc ké thira gan
nhu hoan toan tir quy dinh tai Piéu 606
BLDS nam 2005. Theo quy dinh tai
Piéu 586 BLDS niam 2015 cho thay,
nang luc chiu TNBTTH dugc phu thudc
vao hai yéu t6 d6 1a nang lyc hanh vi
dan sy va kha ning kinh t& cia NCTN
boi thuong thiét hai, trong d6 viéc xac
dinh ning luc chiu trach nhiém bdi
thuong 12 yéu té rat quan trong dbi Voi
NCTN.

- Nguoi chua thanh nién dudi sdu
tuoi

Theo khoan 2 DPiéu 586 BLDS 2015

thi TNBTTH cia NCTN dudi sau tudi
gay thiét hai quy dinh: “Ngwoi chwa du
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15 tudi gay thiét hai ma con cha, me thi
cha, me phdi boi thirong toan b thiét
hai; néu tai san cia cha, me khéng di dé
boi thuwong ma con chua thanh nién gdy
thiét hai c6 tai san riéng thi ldy tai san
dé dé boi thuong phan con thiéu ”.

Theo khoan 2 Diéu 101 Luét tré em
nim 2016 sira d6i bd sung 2018 quy
dinh “Truong hop tré em gay thiét hai
cho nguoi khac thi cha, me, nguroi gidm
hg cua tré em phdi boi thuong thiét hai
do hanh vi cua tré em dé gay ra theo quy
dinh cua phap ludt”. Truong hop tré em
c6 ngudi giam ho theo khoan 3 Piéu 586
BLDS niam 2015 thi “Nguwoi giam hé do
dwoc dung tai san cua nguoi dwoc giam
hg d@é boi thuwong; néu ngueoi dwoc gidm
ho khong co tai san hodc khéng du tai
san dé boi thwong thi nguwoi gidm hg
phdi boi thirong bang tai san cua minh;
néu nguwoi gidm hé chitng minh dwroc
minh khéng c6 16i trong viéc giam hg thi
khong phdi ldy tai san cia minh dé boi
thuong”.

- Nguoi chua thanh nién tor dt sau
tudi dén dudi 15 tuoi

Theo khoian 3 Piéu 21 BLDS niam
2015 thi do tudi tir da 6 dén dudi 15 nay
chi c6 thé xac lap, thuc hién quyeén,
nghia vy va trach nhi¢m cua minh trong
mét gigi han nhat dinh do phap luat quy
dinh nhu: giao dich dan sy phuc vu nhu
cau sinh hoat hang ngay phu hop vai lta
tudi (vi du: mua sam sach vo, d6 choi,
d6 an ubng,..). Ngoai nhitng giao dich
dan sy nham phu vu cho sinh hoat hang
ngay thi khi cac chu thé nay khi xac lap,
thuc hién giao dich dan sy phai duoc
nguoi dai dién theo phap luat dong y.

Vi viy theo khoan 2 Biéu 586 BLDS
nam 2015 néu NCTN tir du 6 tudi dén
dudi 15 tudi gay thiét hai, ma con cha,
me thi cha, me cta nhirng nguoi gay
thiét hai trong do tudi nay cé tu cach
nhu mét bi don dan su va cha, me ciing
la nguoi dai dién hop phap duong nhién
cho con. Tuy nhién, luat cling c6 quy
dinh néu tai san cha, me khong du boi
thuong ma con chua thanh nién cé tai
san riéng thi lay tai san d6 dé boi thuong
phan con thiéu. Ngoai ra, néu nguoi tir
du 6 tudi dén dudi 15 tudi co ngudi giam
ho thi viéc boi thuong thiét hai thuc hién
theo quy dinh tai khoan 3 DPiéu 586
BLDS nam 2015.

Theo khoan 1, 3 Diéu 599 BLDS nim
2015 truong hop néu nguoi dudi 15 tudi
trong khoang thoi gian hoc tai truong ma
gay thiét hai thi truong hoc phai bdi
thuong thiét hai xay ra. Tuy nhién trong
truong hop néu truong hoc, bénh vién,
t6 chirc ching minh dwgc minh khéng
c6 16i trong quan ly thi cha, me, nguoi
giam ho cia ngudi dudi 15 tudi phai boi
thuong .

- Nguoi chua thanh nién tir du 15 tudi
dén dudi 18 tuoi.

Theo khoan 4 Piéu 21 BLDS nim
2015, NCTN tir da 15 dén duéi 18 tudi
d3 co thé ty minh x&c lap, thuc hién giao
dich dan sy ma khéng can sy dong y cia
nguoi dai dién theo phap luat, trir nhirng
giao dich dan sy lién quan dén bt dong
san, dong san thi phai dang ky va giao
dich dan su khac theo quy dinh cua phap
luat thi phai duoc nguoi dai dién theo
phap luat dong .
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Theo khoan 2 Piéu 286 BLDS nim
2015 thi khi NCTN tir du 15 tudi dén
dudi 18 tudi gay thiét hai thi phai c6
TNBTTH béng tai san caa chinh minh;
néu tai san cia minh khong du boi
thuong thi cha, me phai bdi thuong phan
con thiéu bang tai san cua chinh minh.

Néu tai san cua cha me van khong du
bdi thuong thiét hai cho ngudi bi thiét
hai, thi nguoi gay thiét hai phai tu minh
tiép tuc chiu phan bdi thuong vi theo
quy dinh cua phap luét lao dong, nguoi
tir du 15 tudi toi chua du 18 tudi co thé
tham gia vao quan h¢ lao dong trong mot
s6 linh vuc dugc quy dinh tai Dicu 147
B luat lao dong 2019, cho nén lia tudi
nay cd thé tao ra thu nhap cho ban than,
vi vay phai chiu TNBTTH néu c6 tai
san.

2.3. Mt s6 han ché, virong mac

Thit nhat: Tai quy dinh & khoan 3,
Diéu 599 BLDS nam 2015, néu truong
hoc, bénh vién khong co 15i trong viéc
quan 1y ngudi chua da 15 tudi thi ngudi
giam ho phai boi thuong. Tuy nhién,
theo quy dinh cua phap luat tai khoan 3
Piéu 586, BLDS nam 2015, ngudi giam
ho chi phai boi thuong bang tai san caa
minh néu nguoi gay thiét hai khéng co
hodc khong du tai san dé bdi thuong va
ngudi giam ho ¢ 16i trong viéc giam ho.
Nhu vay, trong trueong hop nha truong,
bénh vién khong cé 16i, ngudi giam ho
khong cd 16i trong viéc giam ho va
NCTN khéng con cha, me thi ai s¢ phai
chiu trach nhiém boi thuong?

The hai: Tai khoan 2 Piéu 586 quy
dinh “Ngwoi chua dit muoi lam tuéi gay
thiét hai ma con cha, me thi cha, me

phdi boi thwong toan bé thiét hgi; néu
tai san cua cha, me khéng di dé boi
thuwong ma con chua thanh nién gady
thiét hai c6 tai san riéng thi ldy tai san
dé dé boi thwong phan con thiéu, trir
trwong hop quy dinh tai DBiéu 599 cua
Bo ludt nay” quy dinh nay da tao ra
khung phap ly quan trong dé xac dinh
cha thé bdi thuong thiét hai khi NCTN
dudi 15 tudi gay ra thiét hai, tuy nhién
quy dinh nay van con mot s bat cap nhu
sau:

+ Nguoi chua thanh nién chua du 15
tudi gay thiét hai ma con cha, me thi
cha, me phai boi thuong. Nhu vay,
treong hop nguoi chua thanh nién dudi
15 tudi gay thiét hai ma khdng con cha,
me dong thoi, ho cling khong c6 nguoi
giam ho, thi ai phai boi thuong?

+ Truong hop tai san cua cha, me
khong du dé bdi thudng ma con chua
thanh nién gay thiét hai co tai san riéng
thi ldy tai san d6 dé boi thuong phan con
thiéu, Nhu vay, néu phan tai san cua con
khong du dé boi thuong phan con thiéu
thi s& xir Iy nhu thé nao?

+ Ngoai ra, thuc t& s& phat sinh
trrong hop nguoi chua thanh nién chua
du 15 tuoi gay thiét hai nhung khong
con cha me, khong c¢6 nguoi gidm ho va
cling khong c6 tai san riéng thi viéc boi
thudng dugc xir Iy nhu thé nao?

+ Luat quy dinh truong hop NCTN
dudi 15 tudi con cha, me ma tai san cua
cha me khong du dé boi thuong va trong
truong hop ngudi dudi 15 tudi co tai
san, thi méi duoc ldy tai san cia ngudi
dudi 15 tudi dé boi thuong. Nhu vay,
néu ngudi dudi 15 tudi co tai san nhung
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khong con cha me, khong c6 ngudi gidm
ho thi co duoc lay tai san cua nguoi dudi
15 tudi dé bdi thuong hay khdng?

This ba: Van dé nguoi giam ho ddi
voi NCTN:

Viéc xac dinh trach nhiém cua nguoi
giam ho trong viéc boi thuong thiét hai
do NCTN gay ra chu yéu dua vao yéu to
13i trong viéc giam ho. Didu d6 s& dan
dén tinh trang, khi c6 mot thiét hai do
NCTN gay ra, khong xac dinh duoc ai la
nguoi c0 TNBTTH: Cha, me va nguoi
gidm ho cia NCTN. Theo quy dinh
khoan 1 Piéu 47 BLDS nam 2015 1a quy
dinh ngudi dugc giam ho 1a “Nguwoi chua
thanh nién khéng con cha, me; khéng xac
dinh dwoc cha, me hogc cha, me madt
nang lec hanh vi dan sw, bi han ché néng
lwc hanh vi dan sw, bi Tdéa an han ché
quyén cua cha, me hodc cha, me khéng
c6 dieu Kién cham séc, gido duc nguoi
chwra thanh nién d6 va néu cha, me co
yéu cau”, nhu vay, NCTN c6 thé vira c6
cha, me vira ¢6 nguoi gidm ho. Véi quy
dinh nay thi van dé xac dinh cha thé
BTTH xay ra s& can phai xac dinh that ky
maot sb van dé nhu sau:

Truong hop tha nhat, nguoi chua du
15 tudi gay thiét hai van con cha, me
nhung ho dugc mot nguoi khac giam ho
va ngudi gidm ho da co 10i trong viéc
giam ho dan dén thiét hai xay ra. Truéc
hét, cha, me cia NCTN c6 TNBTTH.
Nhung néu tai san cua cha, me khong du
dé boi thuong phan con thiéu thi nguoi
gidm ho co phai str dung tai san cuaa minh
dé bdi thuong phan thiét hai con thiéu
khong?

Truong hop tht hai, nguoi tr du 15
tudi dén chua du 18 tudi gay thiét hai,
ban than ho khéng c6 tai san (hoac co
nhung khong du dé bdi thuong), ho co
cha, me ddng thoi c6 ca ngudi giam ho
va nguoi gidm ho nay da c6 16i trong
viéc gidam ho. Cho nén, trong tredng hop
nay can phai xac dinh cha, me va nguoi
gidm ho 1a nguoi cO trach nhiém phai
BTTH xay ra sau khi da xem xét tinh
trang tai san cua NCTN.

Khoan 2 Piéu 586 BLDS nim 2015
st dung cum tur “con cha, me” va khoan
3 str dung cum tir “cd nguoi gidm ho”.
Bén canh d6, khi ngudi dudi 15 tudi gay
thiét hai trong thoi gian truong hoc hoac
t6 chirc khac truc tiép quan 1y va truong
hoc, t6 chirc nay ching minh duoc ho
khoéng cd 16i trong quan ly, phap luat
khong quy dinh rd hoac cha, me hoac
nguoi giam ho phai BTTH ma chi quy
dinh “cha, me, nguoi gidm ho cua nguoi
dudi 15 tudi phai boi thuong”.

Thie tw: Truong hoc quan ly nguoi
chua thanh nién:

+ Theo khoan 1 Diéu 599 BLDS nim
2015 quy dinh: “Ngwoi chwa du muoi
lam tuéi trong thoi gian treong hoc tryc
tiép quan Iy ma gay thiét hai thi truong
hoc phdi béi thwong thiét hai xdy ra”.
Luat chi quy dinh NCTN chua da 15
tudi gay thiét hai trong thoi gian truong
hoc tryc tiép quan 1y thi trudng hoc moi
phét sinh trach nhiém bdi thudong. Nhu
vay, NCTN tir du 15 tudi dén duoi 18
tudi cling 1a do tudi cac em dang hoc
phd thdng tai cac nha truong vi vay khi
gay thiét hai ma khong phai do 16i cua
nha truong thi NCTN gdy thiét hai phai
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boi thudng nhung khéng méic nhién boi
thuong toan bo, vi khi thiéu cha me van
phai bu vao phan con thiéu dé va néu
nha truong ciing c6 16i trong viéc quan Ii
thi nha trudng cd bd phan con thiéu
khong hay phan con thiéu d6 cha me bi?
Luat lai khong quy dinh trach nhiém cua
nha trudng ddi voi nhom ddi twong nay.
Pay 1a mot diéu bat cap vi nguoi tir du
15 tudi dén dudi 18 tudi hién nay da
phan 1& hoc sinh trong cac trudng trung
hoc phé thdng, nén phan 16n chua tham
gia lao dong, chua tao ra thu nhap cho
ban than, mat khac nha truong cling co
trach nhiém giam sat, giao duc ho trong
d6 tudi nay, cho nén viéc “bo quén”
trach nhiém cua ho d6i véi NCTN trong
giai doan nay 1a chua phu hop, c6 thé s&
lam bubng long trach nhiém quan ly cua
nha truong dbi Vi nguodi chua thanh
nién va dong thoi, khong dam bao duoc
quyén va loi ich cho ngudi bi thiét hai
khi NCTN tir du 15 tudi dén dudi 18
tudi khong du tai san dé bdi thuong,
nhung lai khdng cé cha me, nguoi gidm
ho hoac cha me, ngudoi giam ho khéng
du kha ning boi thuong phan con thiéu
d6. Thi phia bi thiét hai ho sé ko duoc
dam bao quyén trong khi, phia truong
hoc ciing c6 16i trong viéc giam sat, giao
duc.

+ Theo khoan 3 Diéu 599 BLDS nim
2015 quy dinh: “Truong hoc, bénh vign,
phdp nhdn khac quy dinh tai khodan 1 va
khodn 2 Piéu nay khéng phdi béi thwong
néu chizng minh dwoc minh khéng cé 16i
trong qudn ly; trong truong hop nay,
cha, me, nguoi giam h¢g cua nguoi duoi
muedi Idm tudi, ngwoi mat ning luc hanh
vi dan sy phdi boi thwong”. Vi quy

dinh trén thi truong hop nha truong
khong c6 15i, ngudi giam ho ciing khong
co 16i trong viéc giam ho va NCTN
khéng co6 cha, me thi viéc BTTH sé xur
Iy nhu thé nao?

Thir nam: Toa an chuyén trach danh
cho NCTN chua duoc phat trién rong
rdi. Nhung hién nay tinh hinh NCTN vi
pham phép luat ngay cang gia taing mot
phan do ho chua phat trién day da nhan
thire, mot phan ho bi 16i kéo, du dd, kich
dong,... va khong thé loai trir ho thiéu
Ssu quan tdm, chdm s6c tur gia dinh.
Trong Luat to chic Toa &n nhan dan
2014 di c6 co cau to chic cac Toa
chuyén trdch va theo Thong tu
01/2016/TT-TANDTC quy dinh vé viéc
t6 chuc cac Toa chuyén trach tai Toa an
nhan dan tinh, thanh phd truc thudc
trung wong, Toa an nhan dan huyén,
quan, thi xa, thanh phd thudc tinh va
turong duong. Thong tu s6 01 nay cd cac
quy dinh vé diéu kién, trinh tu, thi tuc to
chuc, giai thé, tham quyén cac Toa
chuyén trach trong d6 c6 Toa gia dinh va
NCTN. Hién nay t6 chicc Toa Gia dinh
va Nguoi chua thanh nién chi maéi hinh
thanh va ap dung ¢ Thanh phd H6 Chi
Minh va tinh Pong Thap. Tuy nhién,
viéc phét trién mo hinh tda chuyén trach
con nhiéu han ché, nhiéu dia phuong van
chua ap dung mo hinh nay trong xét xu
NCTN.

3. DE XUAT GIAI PHAP

Thir nhat, Can quy dinh 16 cac diéu
khoan vé trach nhiém cua nguoi giam ho,
ngudi dai dién theo phap luat nhim dam
bao quyén va loi ich cua cac chu thé
trong quan hé phap luat va trach nhiém
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boi thudng thiét hai cua ngudi chwa thanh
nién gay ra va can quy dinh rd trach
nhiém boi thuong thiét hai cia nguoi
chua thanh nién c6 nguoi giam ho theo
huéng trach nhiém bdi thuong thiét hai
ctia nguoi giam ho co 16i trong viéc giam
ho bat ké nguoi giam ho co tai san hay
khéng. Thuc té, ngudi gidm ho 1a ngudi
dugc giao trdch nhiém phai thuc hién
viéc gidm sat, quan ly ngudi duoc giam
ho. Néu nguoi giam ho khdng lam theo
nghia vu nay thi duoc coi la co 16i va viéc
phai boi thudng cho nguoi bi thiét hai la
diéu phai thyc hién. Theo quy dinh trén,
ngay ca khi nguoi gidm ho cé 16i ma
ngudi duoc giam ho co du tai san dé boi
thuong thi nguoi giam ho s& dugc mién
trach nhiém boi thuong cu thé 1a chi viéc
|lay tai san cua ngudi duoc giam ho dé boi
thuong. Tuy nhién, vi ngudi chua thanh
nién 13 nguoi chua c¢6 nhan thic day du
vé hanh vi cling nhu chua ¢6 lao dong tao
ra cua cai vat chat (trir nhitng truong hop
ngudi chua thanh nién dugc tham gia vao
quan h¢ lao dong theo quy dinh cua
BLLD nam 2019), viéc quy trdch nhi¢m
bdi thuong cho ngudi chua thanh nién 1a
chua hop ly, vi vay can quy dinh rd
khoan 3 Diéu 586 cua BLDS nim 2015
theo hudng quy trach nhiém cho nguoi
giam ho.

Tai khoan 3 Diéu 586 BLDS nim
2015 can sira doi, b sung theo hudng
nhu sau: “Ngwoi chwa thanh nién chua
i 15 tuéi, nguoi mat nang Iyc hanh vi
dan sw, nguoi kho khan trong nhdn thuec,
lam chuz hanh vi gay thi¢t hai ma co
nguoi giam ho thi nguoi giam hg do
duoc dung tai san Cua nguoi duoC giam
hg d@é boi thwong; néu nguoi dwoc giam

ho khong co tai san hodc khong du tai
san dé béi thiwong thi nguwoi gidm hg
phdi béi thirong bang tai san cia minh

Nguoi chua thanh nién tir dii 15 tudi
dén dwdi 18 tudi gay thiét hai thi phdi
béi thuong bang tai san cia minh; néu
khong @ tai san dé boi thiwong ma co
nguol giam hg thi nguoi giam hg phai
boi thuwong phan con thiéu bang tdi san
Cua minh.”

Thtr hai, Luat nén quy dinh rd trach
nhiém boi thuong cua nguoi chua du 15
tudi trong trudng hop khong con cha,
me, va khong c6 nguoi giam ho.

Néu nguoi chua di 15 tudi con cha,
me thi cha, me phai boi thuong toan b,
néu tai san cha, me khong du ma con c6
tai san riéng thi 1y boi thuong vao phan
con thiéu va néu truong hop phan tai san
ctia con khong du boi thuong thi cha, me
phai boi thudng phan con thiéu.

Néu nguoi chua dua 15 tudi co tai san,
ma khong c6 cha me, khong c6 nguoi
giam ho thi lay tai san riéng boi thuong
ngay.

Néu nguoi chua da 15 tudi khdng co
tai san, khéng cd cha, me, khéng co
nguoi giam ho thi van quy dinh trach
nhiém dan su bat budc boi thuong, cho
dén khi nao c6 tai san s& thuc hién bdi
thuong.

Tai khoan 2 Diéu 586 BLDS nim
2015 can stra doi, bd sung theo hudng
nhu sau:

“Nguoi chuwa dii 15 tuéi gay thiét hai
ma c6 cha, me thi cha, me phdi bai
thiong toan b thiét hai; néu tai san cua
cha, me khéng dii dé boi thwong ma con
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chuwa thanh nién gdy thiét hai cé tai san
riéng thi Idy tai san dé dé boi thuong
phan con thiéu,

Néu nguoi chiea di 15 tudi gay thiét
hai khéng con cha, me ma co tai sdn
rieng thi ldy tai san boi thwong, con
khéng c6 tai san riéng thi van dwoc quy
phai chiu trach nhiém dan su, trir trurong
hop quy dinh tai Piéu 599 cua B lugt
nay”.

Thir ba, Can quy dinh rd trach nhiém
ngudi giam ho d6i voi NCTN gay ra chii
yéu dua vao yéu to 15i cua nguoi giam
ho theo hudng nhu sau:

Truong hop thi nhat luat nén quy
dinh rd rang trach nhiém boi thuong la
ctia nguoi chua da 15 tudi trong trudng
hop con cha, me, va déng thoi co nguoi
giam ho va nguoi gidm ho da co 10i
trong viéc giam ho. Nén nguoi gidm ho
cling phai chiu trach nhiém boi thuong
thiét hai khi cha me khong du tai san dé
boi thuong. Néu tai san cha, me nguoi
giam ho khong du bdi thuong ma con ¢o
tai san riéng, thi lay tai san boi thuong
vao phan con thiéu.

Truong hop tha hai trach nhiém boi
thudng thiét hai cia ngudi tir di 15 tudi
dén dudi 18 tudi gay thiét hai, luat nén
quy dinh truong hop NCTN khéng cé tai
san hogc ¢6 nhung khong du bdi thudng
va ho con cha me, dong thoi co ca nguoi
gidm ho va nguoi gidm ho nay da co 15i
trong viéc giam hg. Nén nguoi giam ho
cing chiu trach nhiém bdi thuong vao
phan con thiéu voi cha, me cua ngudi tir
du 15 tudi dén dudi 18 tudi khi ho khéng
c6 san hoic tai san khong du bdi thuong
thiét hai.

Tha tu, Tai DPicu 599 BLDS nim
2015 can stra doi bo, sung theo hudng
nhu sau:

Tén Diéu 599 “Boi thuong thi¢t hai
Cua nguoi dudi muwoi tam tuoi, nguoi
mdt nang Iyc hanh vi dan sw gay ra
trong thoi gian truong hoc, bénh vién,
phap nhan khac tryec tiep quan i~

Tai khoan 1 Piéu 599 bd sung
“Nguoi chia dii mwoi lam tudi dén dudi
muwoi tam tudi trong thoi gian truong
hoc triec tiép quan Iy ma gay thiét hai thi
triong hoc phdi béi thirong mét phdn
thiét hai Xay ra”.

Tai khoan 3 Diéu 599 cin sta doi
“Truong hoc, bénh vign, phdp nhéan
khdac quy dinh tai khodn 1 va khoan 2
biéu nay khong phdi boi thirong néu
chitng minh dwoc minh khéng c6 13i
trong quan ly; trong truong hop nay,
cha, me, nguwoi giam h¢g cua nguoi dudi
muoi tam tuéi, nguoi mat nang luc hanh
vi dan sw phdi boi thuong”.

Va tai khoan 3 Diéu 599 BLDS kién
nghi vé viéc hoan thién cac quy dinh vé
bang chung ching minh khéng co 16i
cua truong hoc, bénh vién va cac phap
nhan khac trong thoi gian quan ly. Vi
vay, phap luat nén xem xét va dua ra cu
thé cac tiéu chi danh gia, cac gidy to day
du, cu thé chimg minh dugc sy quan ly,
giam sat tét caa minh trong thoi gian
quan 1y nguoi chua da muoi tdm tudi,
ngudi mat nang luc hanh vi dan su.
Pong thoi, can phai cd cac vin ban
huéng dan vé viéc xac minh cac ching
clr do cac to chirc trén dua ra nham dam
bao su cong bang, tinh trach nhiém...
trong viéc quan ly va giao duc hién nay.
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Viéc quy dinh trach nhiém cua nha
trudng trong viéc quan 1y, bdi thuong thiét
hai do nguoi chua thanh nién tir da 15 dén
dudi 18 tudi trong thoi gian tham gia hoc
tap tai nha truong nhim dé nang cao y
thirc, vai tro trach nhiém nha truong trong
viéc quan ly, giao duc NCTN.

Thir nam, NCTN vi pham phap luét
ngay cang tang vé sd lugng, da dang vé
loai t6i, tinh nghiém trong vé tinh chat
mic d6. Nhung d6i twong NCTN lai
thuoc chu thé dic biét quan trong trong
quan hé phép luat, nhan thac ciing nhu
hanh vi cia NCTN chua phat trién day
du vé thé chat va chua c6 kha nang nhan
thizc day du tinh nguy hiém s& gay ra
cho xa hoi. Nhung t6 chtrc Toa Gia dinh
va Nguoi chua thanh nién chi maéi hinh
thanh va ap dung & Thanh phé Ho Chi
Minh va tinh Péng Thép. Can tiép tuc
thanh 1ap va trién khai md hinh xét xu
Toa chuyén trach Toa Gia dinh va
Nguoi chua thanh nién nay trén cad nudc,
va nang cao hé thdng co sé vat chat,
nhan lyc nham dap tng kip thoi, day du
nhu cau thuc tién;

Do mo6 hinh Toa gia dinh va Nguoi
chua thanh nién chuwa dugoc md rong &
nhiéu dia phuong, nén hau hét cac ho so
& nhiéu dia phuong cua Thanh phé Ho
Chi Minh va tinh Bong Thép khéng co
Toa chuyén trdch cho Nguoi chua thanh
nién s& chuyén vé cho Toa Gia dinh va
Ngudi chua thanh nién & Thanh phd Ho6
Chi Minh va tinh Pong Thap dé d¢am bao
qua trinh t6 tung dem lai hiéu qua cao
nhat va thé hién duoc su gan giii, than
thién, va tai Toa chuyén trach. Tuy nhién
s& dan dén sb luong hd so qua nhiéu lam
cho qua trinh xét xt dién ra cham, va do

Tham phan cua Toa gia dinh va ngudi
chua thanh nién tir nhiéu don vi khac
chuyén dén nén ngoai ho so thu Iy méi
thudc tham quyén giai quyét caa Toa gia
dinh va nguoi chua thanh nién, cac Tham
phan con phai tiép tuc giai quyét sé
lwong 16n ho so di duoc phan cong giai
quyét khi con cong tac & cac Toa chuyén
trach khac.

Mat khac dia phuong khong céd toa
chuyén trach thi qué trinh t6 tung khéng
dugec dam bao va truong hop diéu tra
vién, kiém sat vién khdng phan biét su
khac nhau vé thu tuc té tung giira vu an
ngudi chua thanh nién pham toi va vu an
nguoi da thanh nién thuc hién. Tham chi
¢ ngudi con cho rang cac quy dinh trén
chi 1 hinh thtc, viéc giai quyét hai loai
an nay khéng cé gi la khac biét.

Nhu vay mét phan s& gay tac dong vé
mat tam 1y, khién ca bi cdo 1an bi hai l1a
NCTN, vi néu vi pham, phan 16n cac em
co tam ly nang né, mic cam, ty ti, bi
quan, nhiéu lGc tuyét vong, c6 thai do
thd o, bat can va liéu linh. Va mot phan
s& gay khé khin trong cong tac diéu tra,
truy td, Xét xu, cai tao NCTN.

Ngoai ra can tap huan kién thic, trang
bi k¥ ning kién thic, tm ly cho can bo
Toa an tai Toa nguoi chua thanh nién,
thanh lap Toa Gia dinh va Nguoi chua
thanh nién & cac quan, huyén, co 1
trinh, ban bac cu thé cho viéc thanh lap
Toa nay... Hoan thién to chuc, bo may,
co ché, c6 chi tiéu cu thé cho Toa Gia
dinh cap huyén, cap tinh.

MO hinh xét xir Toa gia dinh va
Nguoi chua thanh nién nhim béo VE,
cham soc, giao duc tré em va xu ly
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NCTN pham tdi; dong thoi ching to
cam két manh mé& cua Viét Nam trong
bao dam quyén tré em, dic biét 1a tré em
trong hoat dong tu phap, thong qua viéc
xay dung mot hé théng tu phap tré em
toan dién ma Toa gia dinh va nguoi chua
thanh nién la trung tam, véi sy tham gia,
phdi hop chit ché cua cac co quan, to
churc c6 lién quan. Pay cling 1a phuong
thire dé thuc hién nguyén tic vé viéc xét
xtr kin d6i vdi NCTN quy dinh tai khoan
3 Piéu 103 cua Hién phap nam 2013.

4. KET LUAN

Trong qua trinh &p dung quy dinh vé
trach nhiém boi thuong thiét hai cua
nguoi chua thanh nién trong Bo luat Dan
su nam 2015 ¢6 hiéu lyc thi hanh tir ngay
01/01/2017 dén nay, da boc 16 nhitng han
ché, bat cap nhat dinh gay khé khin cho
viéc ap dung ddi véi cac co quan co thaim
quyén khi to chuc thuc hién.

Nham gép phan gial quyét cac han
ché va hang cao chat luong giai quyet
c4c mau thuan, tranh chap trong cac vu
viéc bodi thuong thiét hai cua ngudi chua
thanh nién gay ra, nam giai phap duoc
dé xuat sira d6i bo sung lién quan dén
trach nhiém boi thuong thiét hai cua
ngudi chua thanh nién dé bao dam tinh
kha thi trong quy dinh phap luat.
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DETERMINATION ENTITY RESPONSIBLE FOR COMPENSATION
ON DAMAGES OF MINORS: CURRENT SITUATION AND
SOLUTIONS

Nguyen Thi Yen Linh and Nguyen Hong Chi”
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ABSTRACT

Liability for compensation of minors (TNBTTHCNCTN) is applied to the subject causing
minor damage, and according to regulations, compensation liability arises. Determining
the entity causing the damage is not too difficult. Still, the issue of determining the entity
responsible for compensation is an obstacle when the 2015 Civil Code stipulates that there
are still many problems. For example, how is compensation handled for a minor under 15
years old who is causing damage and has no parents, guardians, or personal property? On
the other hand, the 2015 Civil Code has "forgotten™ the school's responsibility when minors
from 15 years old to under 18 years old cause damage while studying and under school
supervision. If the school is at fault while supervising and educating minors and causing
damage, then the 2015 Civil Code does not stipulate their responsibility. Therefore,
continuing to add legal terms, amend and supplement some legal regulations, and ensure
the principles of equality, strictness and fairness of the law related to NCTHCNCT is
urgent work.

Keywords: Compensation for damages, minors, subject.
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