NGHIEN CUU - TRAO PO

TRAO D01 VE QUY DINH TRUGNG HOP LAP DI CHUC
TAI TO CHUC HANH NGHE CONG CHUNG HOAC UY BAN NHAN DAN
CAP XA PHAI CO NGUGI LAM CHUNG

ién nay cac vu an tranh chip dét dai, di

san thira ké trong truong hop nguoi

1ap di chuc c6 mdt trong nhitng han
ché, khiém khuyét sau: khong doc duoc,
khong nghe duoc, khong ky dugc, khong dlem
chi dugc, hodc c6 nhiéu hon mot han che
khiém khuyét trong s6 cac han ché, khiém
khuyét trén, thi truong hop ndo can phai c6
nguoi [am chung dé viéc lap di chuc c6 hi¢u
luc phép ludt, tredng hop nao khong can ngudi
lam chimg di chiic van c¢6 hiéu luc phép luat,
tuy phap luat da cé quy dinh, nhung do quy
dinh khong duoc rd rang, kho hiéu, thdm chi
mau thuan nhau, do dé h1eu nhu thé nao vé
nhitng quy dinh nay hién van la vin dé dang co
vuong mac, gay kho khan trong cong tac xét
xur cuia Toa én, trong viéc cong chung cua cac
to chuc hanh nghé cong chL'mg, trong viéc
chumng thuc va cua cac UBND cap Xa.

Vé quy dinh phép luat, vin dé nay duoc
quy dinh tai Luat Cong chirng 2014 va B luat
Dan sy nam 2015. Tai khoan 2 Diéu 47 Luat
Cong chung quy dinh: “2. Truong hop nguoi
yéu cau cong chimg khong doc duoc, khong
nghe duwoc, khong ky, diéem chi dwoc hodc
trong nhitng trueong hop khac do phap ludat quy
dinh thi viéc cong chimg phai cé nguoi lam
chung. ”; va tai khoan 2 Bi¢u 636 B luat Dan
su quy dinh: “2. Trueong hop nguoi lap di chic
khong doc dwoc hodc khong nghe dwoc ban di
chiic, khong ky hodic khéng diém chi dwoc thi
phai nho nguoi lam chirng va nguoi nay phai
ky xdc nhdn trudc mdt cong chirng vién hodc
nguoi co tham quyén chirng thuc ciia UBND
cdp xd. Cong chirng vién hodc nguoi cé tham
quyén chirng thue cia UBND cdp xd chimg
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nhan ban di chiic trucc mat nguoi ldp di chiic
va nguoi lam chimg”.

V& cach trinh bay tai khoan 2 Piéu 47 Luat
Cong ching, gira cac cum tir khong doc duogc,
khong nghe dugce, khong ky duoc, khong diém
chi dugc la dau phay, cach hiéu théng thuong,
pho bién va tuong d6i nhat quan hién nay (néu
tiép can van dé theo cach giai thich van pham)
1a khi nguoi yéu cau cong chiung hoi du cac
diéu kién khong doc duoc, khong nghe duoc,
khong ky dugc, khong diém chi duoc, thi viéc
cdng ching mai pha1 bat budc ¢ nguoi lam
ching dé van ban cong ching khong bi vo
hiéu. Céc tru(‘mg hop con lai déu khong budc
phai c6 nguoi lam chimg, van ban cong chimg
van khong bi vo hiéu (néu cac diéu kién khac
dé van ban coéng ching c6 hiéu Tue dugce bao
dam). Tuy nhién, cling ¢6 mot s6 it y kién cho
rang tuy gilta cac cum tu trén 1a dau phay
nhung pha1 hiéu y ctia nha lam luat 14 cac dau
phay nay thay cho tir hodc, va tir hodc nay la
hodc khong co tinh chat loai trir, tirc 12 nguoi
yéu cau cong chimg c6 thé chi c6 mot han ché,
¢6 hai han ché, c6 ba han ché, hoic ¢6 ca bon
han ché, thi viéc cong chimg déu bat budc phai
¢ ngudi lam chimg dé van ban cong chung
khong bi vo hi¢u khi c6 tranh chap. .

V¢ cach trinh bay tai khoan 2 Diéu 636 B
luét Dén sy, theo tac gia la tuong d6i kho hiéu,
can phai dung céc kién thirc logic hoc dé phan
tich mot cach tudng minh. Theo logic hoc, dau
phay glua hai ménh dé (hay cum tlr) twong
duong véi tir va dé chi phép toan hoi (tirc 1a
phai dong thoi xay ra ca hai kha néng nay, tu
hodc giita hai ménh dé (cum tir) dé chi phép
toan tuyén khong loai trir (tire 13 hodc xdy ra
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kha ning thir nhat, hodc xay ra kha nang thtr
hai, hodc dong thoi xay ra ca hai kha nang thi
nhat va thir hai). O céach trinh bay tai khoan 2
Diéu 47 Luat Cong chimg nam 2014, nhu da
néi trén, co y kién cho rang gitra cac cum tir
khong doc duoc, khong nghe dugc, khong ky
duoc, khong diém chi duge tuy la dau phay,
nhung phéi hiéu déu phéy nay thay cho tir hodc
(hodc khong c6 tinh chét loai trtr). Tuy nhién
tai cach trinh bay tai khoan 2 Didu 636 Bo luat
Dan sy, gitta cac cum tur nay, nha lam luat khi
thi s dung tir hodc, khi thi str dung dau phay,
nén dau phay chi c6 thé c6 mot cach hiéu, d6 1a
phép toan hoi giita hai ménh dé, ménh dé thi
nhat 13 “nguoi 1ap di chic khong doc dugc
hodc ngu:(‘yi 1ap di chtic khong nghe dugc”,
ménh de tha hai 1a “nguoi 1ap di chiac khong ky
duoc hoic ngudi 1ap di chuc khong diém chi
dugc”. Do d6 theo khoan 2 Diéu 636 By luat
Dan sy thi ¢6 9 truong hop sau, viéc con
churng, chirng thuc phai c6 nguoi lam ching dé
di chiic khong bi vo hiéu khi ¢6 tranh chap:

1. Nguoi lap di chic khong doc dugc,
khong nghe dugc, khong ky dugc, khong diém
chi duoc;

2. Nguoi lap di chic khong doc dugc,
khong nghe duogc, khong ky duoc, nhung diém
chi dugc;

3. Nguoi 1ap di chuc khong doc dugc,
khong nghe duogc, khong diém chi dugc,
nhung ky duoc,;

4. Nguoi 1ap di chuc khong doc duoc,
khong ky duoc, khong diém chi duge, nhung
nghe duogc;

5. Nguoi 1ap di chuc khong doc duoc,
khong diém chi dugc, nhung nghe dugc va ky
duoc;

6. Nguoi 1ap di chuc khong doc duoc,
khong ky dugc, nhung nghe dugc va diém chi
duoc;

7. Nguoi lap di chic chi doc dugce, nhung
khong nghe duogc, khong ky duoc, khong diém
chi duoc;

8. Nguoi lap di chuc doc duoc, ky dugc,
nhung khong nghe duogc, khong diém chi
duoc;

9. Nguoi 1ap di chuc doc duge, diém chi
dugc, nhung khong nghe dugc, khong ky
duoc.

Va ¢6 7 truong hop con lai khong can
ngudi lam chimg bao gom:

1. Nguoi lap di chiuce doc dugce, nghe duoc,
ky dugc, diém chi duoc;

2. Nguoi 1ap di chte doc dugce, nghe duoc,
ky duoc, nhung khong diém chi du0’c

3. Nguoi l1ap di chic doc dugc, nghe dugc,
diém chi duoc, nhung khong ky duoc;

4. Nguoi 1ap di chae doc duge, nghe duoc,
khong ky dugc, khong diém chi duoc;

5. Nguoi 1ap di chuce doc dugc, ky duogc,
diém chi duoc, nhung khong nghe dugc;

6. Nguoi lap di chuc nghe dugc, ky dugc,
diém chi dugc, nhung khong doc dugc.

7. Nguoi 1ap di chuc ky duoc, diém chi
duoc, nhung khong doc dugc, khong nghe
duoc.

Nhu v@y quy dinh vé lap di chuc tai to chue
hanh nghé cong chu:ng, hoic UBND cap xi
trong trudng hop nguoi lap di chuc c6 han ché,
khiém khuyét vé than thé hogc hoc van, tai hai
van ban phap luét la Luat Cong chung va B
luat Dan su coOmau thuan véoinhau va vé co ban
c6 hai cach hi€u, ngoai ra con c6 cach hiéu thu
ba ctia mét s it y kién nhu tac gia da trinh bay
O trén.

Vé cach hiéu thi nhit, d6 13 can cir vao quy
dinh tai khoan 2 Diéu 42 Luat Cong chtng 1a
ngudi 1ap di chiic phai déng thoi khong doc
dugc, khong nghe dugc, khong ky duoc,
khong diém chi dugc thi méi budc phai co
ngudi 1lam chimg khi 1ap di chic dé di chuc
khong bi vo hiéu, tac gia théy ring khf)ng hiéu
trong vdn ban phap ludt nay, y dinh cuanha lam
luat mubn quy dinh Ve truong hop nay nhu thé
nao, nhung ro rang neu quy dinh ding nhu hiéu
cach thir nhét thi s& rat bat hop ly. Boi quy dinh
c6 nguoi lam chang trong trudng hop nguoi
18p di chtic c6 nhitng han ché, khiém khuyét 1a
dé tranh kha nang ngudi c6 trach nhiém cong
ching, chu’ng thue loi dung su han ché, khiém
khuyét vé than thé, vé hoc van ndy cua ngudi
1ap di chic, hodc do khong thé trao ddi duoc
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voi ngudi 1ap di chic mot cach dé dang, dan
dén viéc cong chung, chimg thuc khong dung
theo y chi, nguyén vong cua nguoi 1ap di chic.
Do d6 chi can trong truong hop nguoi lap di
chac khong doc duogc, khong nghe duoc, ma
khong can ho hoi du ca bon han ché, khiém
khuyet, thi viéc cong chirng, ching thyc da can
phéi c6 nguoi lam chung, bdi néu khéng co
nguoi lam ching trong truO’ng hop nay, viéc
1ap di chuc rat dé xay ra sai léch so voi ychicua
nguoi lap di chic, vi v6i han ché, khiém
khuyét trén, ho khong thé blet trong van ban
cong chimg, chimg thuc viét gi, c6 dung voiy
chi cua ho khong, va cung khong thé trao doi,
thao ludn dugc vdi nguoi cong chung, ching
thuc dé hai bén hiéurd nhau.

V& cach hiéu thir hai, d6 1a cling can ¢t vao
quy dinh tai khoan 2 Piéu 47 Luat Coéng
chtng, nhirg diu phéy gitra cac cum tir dugc
hiéu nhu 13 tr hodc, tire 1a nguoi lap di chac chi
can ¢6 mot han ché thi bude phai c6 nguoi lam
ching dé di chuc khong bi vo hiéu. Cach hiéu
nay ciing rat bat hop ly, boi 1& néu theo cach
hi€u nay thi truong hop ngudi 1ap di chic doc
duoc, nghe duoc, ky dugc, chi khong diém chi
duogc do cac dau ngdn tay bi hong vi 1y do nao
do6 thudc truong hop phai cd ngudi lam ching,
nhung rd rang viéc yéu cau phai c¢6 nguoi 1am
chimg trong trudng hop nay 1a khong can thiét.
Do d6 cach hiéu nay ciing khong hop ly.

V& cach hiéu thir ba, d6 14 can ¢t vao quy
dinh tai khoan 2 Piéu 636 B luat Dan su. Nhu
da phan tich & trén lién quan dén cac han ché,
khiém khuyét vé kha nang doc, nghe, ky, diém
chi, quy dinh nay cho phép chiing ta rt ra c6 9
truong hop can phai ¢6 ngudi lam ching va 7
truong hop khong can nguoi lam chimg khi lap
di chuc dé di chtic khong bi v6 hiéu khi xay ra
tranh chap. Trong 7 trudng hop khong can
nguoi lam chimg néi trén, tac gia thdy co mot so
truong hop khong thoa dang, d6 1a cac truong
hop 4, 5, 6, 7. Truong hop thir 4 1a truong hop
nguoi 1ap di chiic ¢6 han ché khong ky duoc,
khong diém chi duoc. Pay 1a truong hop di
chic ma trong d6 khéng cé diu tich gi cua
nguoi 1ap di chiic dé lai, dong thoi ciing khong
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¢ ngudi 1am chimg. Néu “phap luat thira nhén
loai di chuc nay, thi thyc té khi giai quyét tranh
chép, rat c6 thé dan dén kha nang di chuc gia
duoc thtra nhan, boi viée 1ap di chuc gia kiéu
nay kha dé dang. Cac truong hop 5, 6, 7 1a cac
truong hop nguoi 1ap di chic khong doc duogc,
hoac khong nghe dugc, hodc ddng thoi khong
doc dugc va khong nghe dugc. Viéc thira nhan
loai di chc nay nhu da ndi & phan trén lam cho
ngudi lap di chic khong biét noi dung trong van
ban dugc cong chiing, chiing thuc viét gi, bdi ho
khong doc dugc; hodc viéc trao ddi gitra nguoi
1ap di chuc véi nguoi cong chung, chung thuc
dé hai bén hiéu rd y dinh cta nhau, nhim bao
dam cho ndi dung di chuc thé hién dung y chi
ctia nguoi lap di chuc rat khé thuc hién. Viée
phap luét thira nhén loai di chic nay ma khong
can nguoi lam chimg rat d& xay ra kha nang di
chuc dugc 1ap khong dang theo y chi cua nguoi
lap di chac, do nguoi thuc hién viéc cong
chimg, chtng thuc ¢6 tinh, hodc do hai bén gap
kho khan trong viéce giao tiép dé hiéu nhau.

Nhu vy, cac quy dinh tai khoan 2 Diéu 47
Luat Cong chtng va khoan 2 Diéu 636 B luat
Dén sy khong nhitng mau thudn nhau, ma céc
quy dinh nay déu khong phu hop véi nhu cau
thue tién cua viée lap di chic tai cac to chiic
hanh nghé cong chung, hodc cac UBND xa.

Thuyc t€, d6i voi nhiing ngum c6 mot hoac
mot so han che khiém khuyet noi trén, tac gia
cho rang can phai c6 nguoi lam chimg trong
cac truong hop sau:

1. Khong doc dugc.

2.Khongnghe duogc. i

3. Pong thoi khong ky duoc va khong diém
chiduoc.

Ngoai ra con co truong hop nguoi 1dp di
chuc c¢6 han ché, khiém khuyét twong tu thudc
nhém trén, do 1a truong hop khong noi1 duoc,
khong nhin thay dugc ma cac Diéu 47 Luat
Cong chung va biéu 636 B luat Dan su chua
quy dinh cu thé trong do6 cling can bo sung va
quy dinh day la truong hop can phai c6 nguoi
lam chung khi 1ap di chuc.

Do d6 tac gia xin kién nghi sira d6i khoan 2
Diéu 636 Bo luat Dan sy nhu sau:

(Xem tiép trang 38)
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bao dam thoi gian bay nhiéu nhat. Lya chon
phuong 4n mang bom s6 2 v6i 6 qua mbi chiéc,
2 qua bom MK82 ¢ 2 g1a sat than, 4 qua bom
MKS81 62 gla s0 2 va 2 gia s6 4, ting mdi chiée
2 qua dé co dién tich sat thuong nhiéu nhat.
Cong viéc chuan bi hoan tat luc 15 gio 20 phiit,
ca Poihoi hop chd doi gio nd may xuét kich.

Lénh xuét kich, 16 gi0 30 phut, ngay 28/4,
ca 5 chiéc A37 cua Phi doi Quyét thang dling
manh lao di vé huéng san bay Tan Son Nhit.

Gitra bé tong san bay con bong rat, ca Boi
hoi hop ngdi cho. 18 gio, may bay tré vé. Anh
em dong loat dung Ién vo tay chao don. 4
chiéc A37 ha canh xudng sin bay. Anh em c6
mit & sdn bay déu ta chay ra don cac phi cong
nhung ai cling huéng vé phuong Nam thap
thom cho doi chiéc may bay thtr 5 cua Phi d6i
Quyétthing.

Nhiing phut chd doi sao ma dai thé. 15 phut
troi qua, c6 tiéng reo to: May bay vé! Moi
nguoi cung hu’ong vé chim den ph1a nam va
reo 1én sung sudng. Chiéc A37 cubi cung da
dung banh trén duong bang. Ca san bay cung
reo ho. Cac phi cong dugc moi nguoi cong
kénh. Moi ngudi quay quan bén chiéc radio,
hoi hop cho thong tin két qua tran tap kich cia

Tai liéu tham khéo:

Phi do6i Quyet thang Ban tin ctia Dai Tiéng nodi
Viét Nam vé chién cong ciia Phi d6i Quyét
thang da lam nac long moi ngudi. Phi doi
Quye¢t thang da bat ngo thoc sau, danh trang,
danh hiém, thanh mii tién cong thu sau day uy
luc tir trén khong giang xudng sao huyét quan
gidc, cung 5 miii cua dai quin ao at tan cong
trong Chién dich H6 Chi Minh lich str. 24 may
bay, 300 tén dich bi loai khoi vong chién ddu,
nhung hi¢u trng 16n cua tran khong kich 1a lam
cho quan dich hét sirc hoang loan.

Céc siquan “Ddi dac nhi¢m K¥ thuat Khong
quan” d3 gép phan quan trong cho chién cong
cia Phi doi Quyét thing, gop cong lam nén
chién thing ctia Chién dich H6 Chi Minh lich
str, giai phong mién Nam, thong nht dét, nudc.

Sau ngay giai phdng, Thiéu ta, Tién si HO
Thanh Minh cing ddng d6i lan 16n v6i cong
viéc quén ngay thang. Nghién ctru tir cac khi
tai khong quan ciia My ma ta thu duoc, Thiéu
ta, Tién si da ghi chép va bién tap thanh nhimng
tai liéu bo sung cho gido trinh k§ thuat khong
quan phuc vu dao tao doi ngii chién si mdi vé
nganh k¥ thut khong quan va boi dudng nang
cao cho cac si quan ky thuat da kinh qua chién
dauva phucvu chién dau m

Bai “Doi dic nhiém K§ thuat Khong quan” cua tic gia Quynh Van, ghi theo 101 ké cua dai td Nguyén
Dinh Thuy, nguyén Trudng phong Pao tao Hoc vién Phong khong - Khong quan.

TRAO DOI VE QUY ﬂlNH (Tiép theo trang 33)

“2. Cac trLro’ng hop sau phéi nho nguoi lam
ching va nguol ndy phai ky xac nhan trudc mat
cong chung vién hodc nguol ¢6 tham quyén
chung thuc cia UBND céap xa. Cong chimg
vién hodc ngudi c6 thdm quyén chiing thyc ctia
UBND cap xa chuing nhan ban di chic trude
mdt nguoi lap di chuc va ngudi lam ching:

a. Nguoi lap di chuc khong doc duoc.

b. Nguoi 1ap di chuc khong nghe duoc.

¢. Nguoildp di chiic khdng n6i dugc.

d. Nguoi1ap di chuc khong nhin thay duoc.

e. Nguoi 18p di chuc dong thoi khong ky
duoc, khong diém chi dugc”.

Dong thoi, Luat Cong chung cing can sira
(101 ndi dung nay cho phu hop véi quy dinh sua
d6i néi trén ctia BO luat Dan su.

Trong thoi gian qua, quy dinh khong 10
rang, mau thuan glu’a Luat Cong chimg va B
luat Dan su vé van de trén gay rat nhiéu phién
phttc trong thuc tién nghién ctru va 4p dung
phép luat. Thong qua bai viét nay, tac gia mong
mudn cdc nha lam ludt khi xay dung phap luét
can quan tAm hon nita dén k§ thuat 1ap phap, dé
cac quy dinh phap luat duoc dé hiéu, khong
méau thudn, tao thuan lgi cho viéc nghién ctru
va ap dung phap luat trong thuc tién m
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