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PHAN DINH THEM LUC BIA NGOAI 200 HAI Li - QUY BINH, THUC TIEN QuOc TE
VA BATHOC CHO VIET NAM VA MALAYSIA

TRAN LE DUY *

Tom tdit: Bai viét phan tich cac khia canh phap Ii lién quan dén phan dinh them luc dia ngoai 200
hai Ii trieéc khi c6 khuyén nghi ciza Uy ban ranh gIOI thém luc dia cia Lién hop quac theo quy dinh tai
Céng woc ludt bién nam 1982, thuc tién cac quac gla va mgt s6 vu viéc co lién quan tai cac co quan
tai phan quac té; dua ra nhan xét va khuyén nghi vé nhing ngi dung lién quan dén phdn dinh thém luc
dia ngoai 200 hai li giza Viet Nam va Malaysia.
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Abstract: The paper analyses legal aspects regarding the delimitation of the continental self
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1. Quy dinh ciia Céng wéc luat bién
nim 1982 vé thém luc dia va phan dinh thém
luc dia ngoai 200 hai li

Tai Hoi nghi lan the 3 cua Lién hop
quéc vé luat bién (Hoi nghi UNCLOS I111) tir
nim 1973 - 1982, phan 16n cac nuéc cho
rang van dé ranh giéi thém luc dia can dugc
xem xét trong moéi quan hé voi ranh gioi
vung dac quyén kinh té; do vay, chiéu rong
t6i da ctia thém luc dia chi nén la 200 hai Ii
tinh tir dudng co s6. Nguoc lai, mot sb nuéc,

* Giang vién, Hoc vién ngoai giao
E-mail: duytranle86@gmail.com

trong d6 co cac cudng qudc nhu My, Lién
X6, Uc ung ho quan diém thém luc dia cé
thé kéo dai hon 200 hai li. Theo quan diém
nay, viéc chi gisi han thém lyc dia 200 hai li
la han ché quyén cua cac qudc gia ddi Voi
ving day bién rong I6n ma ho c6 thé 6.V
Hai quan diém khac biét néu trén da duogc
dung hoa tai Piéu 76 Cong woc luat bién

(1). Tomas Heidar, ‘Legal Aspects of Continental
Shelf” in Myron H. Nordquist, John Norton Moore
and Tomas H. Heidar (eds), Legal and Scientific
Aspects of Continental Shelf Limits (Martinus Nijhoff,
2004) 19, tr. 22 - 3.
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nim 1982 (UNCLOS); theo do, cac qudc gia
thanh vién UNCLOS s& duong nhién cO
thém luc dia rong téi thiéu 200 hai Ii tinh tir
duong co sé va cd thé c6 thém luc dia ngoai
200 hai 1i néu diéu kién ty nhién cua day
bién cua qudc gia d6 cho phép. Cu thé Piéu
76(1) cia UNCLOS quy dinh: “Thém luc
dia ciia mét quac gia ven bién bao gom ddy
bién va long dit dwdi day bién bén ngoai
lanh hai va la sui kéo dai tir nhién cua lanh
tho dat lién cia quoc gia dé ti bo ngodi cua
ria luc dia hogac toi khoang cach 200 hai li
tinh tir dirong co so ding dé tinh chiéu réng
1&nh hdi néu bo ngoai cua ria luc dia &
khoang cach gan hon”.?

Piéu 76(1) cua UNCLOS quy dinh hai
tiéu chi dé cac qudc gia ven bién Iya chon
trong viéc xac dinh chiéu rong cua thém luc
dia 1a tiéu chi vé cAu tao dia Ii va tiéu chi vé
khoang cach. Ngoai ra, UNCLOS ciing dua
ra tiéu chuan khoang céch c6 dinh ddi véi
thém luc dia rong hon 200 hai Ii. Diéu 76(5)
ctia Cong wdc quy dinh nhu sau: “Cdc diém
ngoai cung cua ranh gidi thém luc dia dwroc
vé theo khodn 4(a)(i) va (ii) cia Piéu nay
khong dwoc vuot qua 350 hai li tinh to
dwong co so dung d@é tinh chiéu réng 1anh
hai hogc khong dwoc vuot qua 100 hai li
tinh tir dwong dang sau 2500m, la dwong noi
cac diém c6 cing dé sau 2500m .

Nhu vay, viéc mé rong thém luc dia vuot
qua 200 hai li tinh tir duong co s& duoc thuc
hién phu thudc vao hai yéu té 1a 1) diéu kién

(2). United Nations Convention on the Law of the Sea,
opened for signature 10 December 1982, 1833 UNTS
3 (entered into force 16 November 1994) Diéu 76.1.
(3). UNCLOS, tldd, biéu 76.5.
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ty nhién vé céu tao dia Ii caa khu vuc day
bién tiép lién 14nh tho dat lién va 2) tuan thu
giéi han chiéu rong téi da theo quy dinh cua
Cong wdc. Bén canh d6, khac véi thém luc
dia c6 chiéu rong tai 200 hai li, thém luc dia
ngoai 200 hai Ii khdng phai 1a thém luc dia
ma cac qudc gia ven bién dwong nhién co,
viéc mé rong thém luc dia ra ngoai 200 hai Ii
phai tuan tha quy trinh do UNCLOS dat ra
va quéc gia ven bién phai nop bao céo 1én
Uy ban ranh gioi thém luc dia cua Lién hop
qudc (CLCS). Sau khi Uy ban dua ra khuyén
nghi di vai cac bao céo nay, cac qudc gia s&
dugc chinh thuc thiét 1ap thém luc dia ngoai
200 hai If caa minh va thém luc dia nay sé c6
gia tri rang buoc phap 1i.?

Tom lai, quy dinh cia UNCLOS da dung
hoa loi fch cua tat ca cac quéc gia ven bién
vé viéc cd thém luc dia rong toi thiéu 200 hai
I va vin dam bao quyén duoc mo rong thém
luc dia cua minh néu diéu kién tu nhién cho
phép. UNCLOS khong cho phép cac quéc
gia ven bién quyén duoc mé rong thém luc
dia mot cach tuy tién theo y chi va kha nang
cua minh. Viéc mé rong nay chi co thé duoc
thuc hién khi yéu té tu nhién cua day bién
tiép lién 1anh thé caa qudc gia d6 cho phép
va phai tuan theo cac diéu kién va quy trinh
do UNCLOS dat ra.

2. Nguyén tac sé 46 - Bo tha tuc hoat
dong caa Uy ban ranh giéi thém luc dia
cia Lién hep quéc va van dé phan dinh
thém luc dia ngoai 200 hai I

Theo Piéu 76(8) cua UNCLOS, mot
qudc gia thanh vién Cong uéc chi cd thé xac

(4). UNCLOS, tldd, Biéu 76.8.



TAP CHIi LUAT HOC SO 1/2019

NGHIEN CUU - TRAO POI

dinh thém luc dia ngoai 200 hai Ii hop phép
sau khi c6 khuyén nghi cua CLCS. Tuy
nhién, Nguyén tic s6 46(1) caa Bo thu tuc
hoat dong cua CLCS quy dinh: “Trong
triong hop ¢6 tranh chdp vé phdn dinh thém
luc dia giita cdc nude doi dién hodc tiép lién
hodc ¢ cac tranh chdp vé lanh thé hodc
tranh chdp bién chira dwoc gidai quyét, cac
b4o c4o vdn ¢ thé dwoc xay dung va sé
dwot xem xét trén co so phu hop véi Phu luc
| ciia B6 thui tuc hoat dong nay ”.®

bong thoi, diém 5(a) Phu luc 1 Bo tha
tuc hoat dong cua CLCS quy dinh nhu sau:
“Trong trwong hop ton tai tranh chdp vé
I4nh thé hogc tranh chdp bién, [CLCS] sé
khéng xem xét va ddanh gid bdo cdo cua bat
ki quéc gia nao lién quan téi tranh chdp do.
Tuy nhién, [CLCS] c6 thé sé xem xét mgt
hodc mét s6 bao cao vé khu vuc tranh chdp
dé néu tdt ca cac bén cua tranh chdp dong y
truoc nhw vay »©)

Trén thuc té, sau khi mot sé nudc nop
bao c4o vé thém luc dia ngoai 200 hai Ii 1&n
CLCS, cac nudc lién quan da vién dan
Nguyén tic sé 46 va Phu luc | Bo thu tuc
hoat dong cia CLCS dé yéu cau Uy ban
khéng xem xét bao cdo do co6 tranh chap
phét sinh. Tuy nhién, diém 5(a) Phu luc I, B6
thu tuc hoat dong cua CLCS tao ra mot
ngoai 1é 1a CLCS c6 thé xem xét bao cao vé

(5). Commision on the Limits of the Continental
Shelf, Rules of Procedure of the Commission on the
Limits of the Continental Shelf (17 April 2008) Quy
tic 46, https://documents-dds-ny.un.org/doc/lUNDOC/
GEN/N08/309/23/PDF/N0830923.pdf?OpenElement,
truy cap 30/11/2018.

(6). Commision on the Limits of the Continental
Shelf, tldd, Phu luc I.

thém luc dia ngoai 200 hai li trong trudng
hop ¢6 tranh chap vé phan dinh bién hoic
c4c tranh chap vé bién va lanh thé khac néu
cac qudc gia lien quan cung thdng nhat dé
CLCS thuc hién hoat dong nay. Trén thuc té,
phU hop véi ngoai 1é néu trén, dé co thé thic
day CLCS xem xét bao céo trong truong hop
c6 tranh chap vé phéan dinh bién phat sinh tur
bao cao ranh gigi thém luc dia ngoai 200 hai
If, cac qudc gia cd thé lya chon mat trong hai
giai phap: 1) Cuing théng bao téi CLCS khang
dinh viéc ton tai tranh chip va chip thuan
cho CLCS xem xét bao cao trudc khi tranh
chap duogc giai quyét hoic 2) Phan dinh thém
luc dia ngoai 200 hai Ii chdng lan phét sinh
do viéc nop bao céo va thdng bao Ién CLCS
vé két qua phan dinh ndy. Trén co s& phan
tich mot sé thuc tién co lién quan, bai viét sé
lam rd noi dung cua hai giai phap nay.

* Chdp thudn dé CLCS xem xét b&o céo
trieée khi tranh chdp duwoc gidi quyét

Theo giai phap nay, sau khi mot quic gia
thanh vién UNCLOS nép bao cdo vé ranh
gi6i thém luc dia ngoai 200 hai Ii 1én CLCS,
céc qubc gia lién quan co thé tuyén bd khong
phan ddi viéc CLCS xem xét bao cao mic du
bdo cdo c6 thé lam phat sinh mot sé ving
chdng 1an vé thém luc dia. Truong hop cua
Nga nam 2001 1a vi du dién hinh vé thyc
hién giai phap néu trén. Ngay 20/12/2001,
Nga nop Bao cao vé thém luc dia ngoai 200
hai i cua nudc nay tai Thai Binh Duong
(bao gdom Bién Bering va Bién Okhotsk) va
Bic Bang Duong (bao gbm Bién Barent va
khu vuc trung tam Bic Bing Duong).(”) Céc

(7) Commission on the Limits of the Continental
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nudc Canada, Hoa Ky, Ban Mach, Na Uy va
Nhat Ban cho rang thém luc dia ngoai 200
hai Ii theo B&o céo cua Nga cd thé chong lan
v6i thém luc dia cua cac nudc nay. Tuy
nhién, thay vi phan dbi va d& nghi CLCS
khéng xem xét Bao cdo cua Nga, cac nudc
néu trén di gri COng ham toi Tong thu ki
Lién hop quédc tuyén b viéc CLCS xem xét
B4o céo khong anh hudng dén viéc phan
dinh thém luc dia gita Nga va cac nudc
nay.® Viéc gui tuyén b vira giup céc nuéc
bao lwu dugc quan diém va yéu sach cua
minh d6i vé6i khu vuc chdng 14n tao ra do
Bao cao cua Nga vira khdng lam cham qua
trinh xem xét B&o cao cua CLCS.

* Gigi quyét tranh chap

Viéc tuyén bd théng nhat ¢¢ CLCS xem

Shelf, Commission on Limits of Continental Shelf
Receives Its First Submission (21 December 2001),
http://www.un.org/press/en/2001/seal729.doc.htm,
truy cap 30/11/2018.

(8). Permanent Mission of Canada to the United
Nations, Note Verbale No. 0145 (18 January 2002),
http://www.un.org/depts/los/clcs_new/submissions_fi
les/rus01/CLCS_01_2001 LOS__CANtext.pdf;
Permanent Mission of Denmark to the United Nations,
Note Verbale No. 119.N.8 (4 February 2002), http://www.
un.org/depts/los/clcs_new/submissions_files/rus01/CLCS
_01 2001_LOS _DNKtext.pdf; Permanent Mission of
Japan to the United Nations, Note Verbale No.
SC/02.084 (25 February 2002), http://www.un.org/
depts/ los/clcs_new/submissions_files/rus01/CLCS
01 2001 LOS__ JPNtext.pdf; Permanent Mission of
Norway to the United Nations, Note Verbale dated 20
March 2002 (20 March 2002), http://www.un.org/
depts/ los/clcs_new/submissions_files/rus01/CLCS
01_2001_LOS__NORtext.pdf; Permanent Mission of
the United States of America to the United Nations,
Letter dated 28 February 2002 (28 February 2002),
http://www.un.org/depts/los/clcs_new/submissions_fi
les/rus01/CLCS_01_2001 LOS__USAtext.pdf, truy
cap 30/11/2018.
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Xét bao c4o vé thém luc dia ngoai 200 hai Ii
trong béi canh ton tai tranh chap phét sinh tir
cac bao cdo nay hoan toan phu thudc vao
thién chi cua cac nuéc lién quan va khong dé
thue hién. Vi vay, mot s qudc gia di lva
chon bién phéap phan dinh ving chong lan
phét sinh tir viéc nop bao co vé thém luc dia
ngoai 200 hai Ii dé tao diéu kién cho CLCS
xem xeét béo cao.

Diéu 76(1) cua UNCLOS cho phép cac
qudc gia thanh vién Cong udc xac dinh thém
luc dia duong nhién rong 200 hai li tinh tir
duong co sd. Do vay, néu ton tai chong lan
vé thém luc dia 200 hai Ii véi cac quéc gia
khac, cac qudc gia lién quan cd thé thuc hién
viéc phan dinh bat ky lGc nao trén co so
Piéu 83 cua UNCLOS. Nguoc lai, cac qudc
gia thanh vién UNCLOS chi c6 thé xac dinh
thém luc dia ngoai 200 hai li cua minh sau
khi CLCS dua ra khuyén nghi theo Diéu
76(8) ciia UNCLOS. Nhu vay, vé nguyén tic,
néu c6 su chong lan vé thém luc dia ngoai
200 hai Ii, viéc phan dinh thém lyc dia nay
chi ¢ thé duogc thuc hién sau khi cd khuyén
nghi ciia CLCS. Tuy nhién, Diéu 76(10) caa
UNCLOS quy dinh nhu sau: “Cdc quy dinh
cua Diéu nay khong dnh huong téi van de
phdn d@inh thém luc dia giira cac quac gia co
bo bién dai dién hodc tiép lien.®

Theo tac gia Bjern Kunoy, cac co quan
tai phan qudc té khdng thé giai quyét tranh
chip vé& phan dinh thém luc dia ngoai 200
hai i khi chua c6 khuyén nghi cua CLCS.
Nhu d3 trinh bay & trén, cac qudc gia thanh

(9). United Nations Convention on the Law of the Sea,
opened for signature 10 December 1982, 1833 UNTS
3 (entered into force 16 November 1994) Biéu 76.10
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vién UNCLOS khdng thé xac dinh thém luc
dia ngoai 200 hai Ii mot cach hop phap néu
thiéu khuyén nghi cua CLCS. Khi dé, ving
chdng lan tao ra tir thém luc dia ngoai 200
hai I 1a vang chdng 1an gia dinh va theo
Kunoy, viéc phan dinh trén co s& vung
chdng 14n nay cd thé s& tao ra két qua khdng
cong bang.“? Kunoy cho rang sau khi co
quan tai phan quéc té ra phan quyét vé viéc
phan dinh thém luc dia ngoai 200 hai Ii theo
yBu cau cua cac qudc gia lién quan, CLCS ¢
thé xem xét bao céo cua cac nudc ndy va
khong loai trir kha nang CLCS s€ can ctr vao
cac yéu té dia Ii va dia chit dé xac dinh 1a
mét trong cac quéc gia lién quan khong co
thém luc dia ngoai 200 hai Ii. Trong trudng
hop d6 ving chong lan thém luc dia ngoai
200 hai i s& khdng ton tai trén truc té va
phan quyét truéc d6 vé phan dinh sé& tré nén
khong chinh xac.*® Quan ngai cua Kunoy
nhiéu kha ning s& xay ra trong truong hop
hai nuéc c6 bd bién ddi dién. Tham chi,
trong trudng hop nay, ngay ca khi CLCS két
luan 13 hai nuéc lién quan déu c6 thém luc
dia ngoai 200 hai li thi ciing khong loai trur
kha nang 1a chiéu rong cua hai thém lyc dia
khong du dé tao ra mot vang chong lan va
khi d6, phan quyét vé phan dinh ciing khong
thé dung viing.

Tuy nhién, thyc tién gan day cho thiy
mot s6 co quan tai phan qudc té di phan

(10) Bjern Kunoy, The Admissibility of a Plea to an
International Adjudicative Forum to Delimit the
Outer Continental Shelf Prior to the Adoption of Final
Recommendations by the Commission on the Limits
of the Continental Shelf' (2010) 25 International
Journal of Marine & Coastal Law 237, tr. 250-51.
(11). Bjern Kunoy, sdd.

dinh thanh céng thém luc dia ngoai 200 hai
i gitra hai nu6c c6 bd bién tiép lién va két
qua phan dinh nay s& khong bi két qua xem
Xét bdo céo cua CLCS lam thay d6i. Noi
dung cac an I¢ nay sé duoc phan tich ki hon
tai phan sau.

Nhu vay, mic du trong mot sé6 hoan canh
cu thé, viéc cac co quan tai phan qudc té
phan dinh thém luc dia ngoai 200 hai Ii trugc
khi c6 khuyén nghi caa CLCS c6 thé khién
cac phan quyét vé van dé nay kho dang ving
nhung diéu d6 khdng dwong nhién lam mat
di gia tri phap i cua cac phan quyét. Phép
luat qudc té quy dinh 1a phan quyét cua céc
co quan tai phan qudc té co gia tri chung
tham, ¢ tinh rang budc d6i véi cac bén lién
quan va khong dugc phép khang céo.®
Hién nay, chi c6 Piéu 61 cia Quy ché Toa
an cong Ii qudc té (Quy ché 1CJ) cho phép
cac qubc gia lién quan duoc yéu cau Toa
xem xét lai phan quyét voi diéu kién yéu cau
nay phai dugc dua ra trong khoang thoi gian
10 nam ké tir ngay ra phan quyét.™® Nhu
vay, néu mot tranh chap vé phan dinh thém
luc dia ngoai 200 hai li dugc dua 1én ICJ
theo Quy ché ICJ va Toa ra phan quyét phan
dinh trude khi c6 khuyén nghi cua CLCS,
phéan quyét caa Toa van c6 thé duoc xem xét
lai sau khi CLCS ra khuyén nghi véi diéu
kién yéu cau xem Xét lai duoc dwa ra trong
khoang thoi gian 10 nim ké tir ngay phén

(12). The Statute of the International Court of Justice,
Diéu 60; United Nations Convention on the Law of
the Sea, opened for signature 10 December 1982,
1833 UNTS 3 (entered into force 16 November 1994)
Diéu 296.

(13). The Statute of the International Court of Justice,
Diéu 61.
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quyét duoc ban hanh. Nguoc lai, néu CLCS
dua ra khuyén nghi sau thoi diém 10 nam ké
tr ngay ICJ ra phan quyét va khuyén nghi
nay tao ra su thay déi vé bdi canh khu vuc
chdng I4n thi du két qua phan dinh theo phan
quyét trudc do khong tao ra két qua cong
bang cho cac bén thi phan quyét s& khong
dugc xem xét lai va viéc giai quyét mau
thuan giira phan quyét va thém luc dia ngoai
200 hai Ii duoc xac lap trén thuc té theo y
kién cua CLCS trong truong hop nay la van
dé 16n chua duoc giai dap.

Trong khi do, thii tuc giai quyét tranh
chap tai quy dinh tai muc 2 Phan XV cua
UNCLOS khéng cho phép cac co quan tai
phan c6 tham quyén giai quyét cac tranh
chép lién quan dén &p dung va giai thich
Cong ude duoc xem xét lai cac phan quyét
cia minh. Néu tranh chép lién quan dén
phan dinh thém luc dia ngoai 200 hai Ii dugc
dua 1én mot co quan tai phan quéc té theo
quy dinh tai Phan XV ciia UNCLOS truéc
khi c6 khuyén nghi cia CLCS thi két qua
phan dinh theo phéan quyét ciia cac co quan
nay s& khong co co hoi dugc xem xét lai, ké
ca trong trudng hop bdi canh khu vyc phan
dinh bi thay doi do khuyén nghi cua CLCS.
Diém dang chu ¥ 1a do ICJ ciing 1a mét trong
cac co quan tai phan ma cac nudc thanh vién
UNCLOS c6 thé dé trinh céc tranh chép lién
quan dén ap dung va giai thich Cong udc
theo Phan XV cia Coéng usc™ nén néu
tranh chip duoc dé trinh 18 ICJ theo thu tuc

(14). United Nations Convention on the Law of the
Sea, opened for signature 10 December 1982, 1833
UNTS 3 (entered into force 16 November 1994) Piéu
287.1
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nay, khdng phai theo Quy ché ICJ thi Toa
khong thé ap dung Diéu 61 Quy ché ICJ dé
xem xét lai phan quyét.

3. Mét s6 vu viéc phan dinh thém luc
dia ngoai 200 hai i trén thé gi6i

3.1. Phén dinh thém luc dia ngoai 200 hai
li gitta Australia va New Zealand nam 2004

Lanh thd luc dia cua Australia va New
Zealand nim céch nhau khoang 1200 hai Ii
nén khéng tao ra bat ki viing bién chong lan
nao theo quy dinh cia UNCLOS. Tuy nhién,
ving bién bao quanh mot s6 dao va nhém
dao ngoai khoi thuéc chu quyén cua hai
nuéc di tao thanh cac ving chdng lan vé
vung dic quyén kinh té va thém lyc dia. Cu
thé, ¢ phia Béc, ving bién tao ra tir nhém
dao Norfolk (Australia) chéng lan vai ving
bién tao ra tir nhém dao Three King (New
Zealand); & phia Nam, ving bién tao ra tir
nhém dao Macquarie (Australia) chong 14n
V6i ving bién tao ra tir nhom dao Campbell
(New Zealand).

Tir nam 1970, Australia va New Zealand
thdng nhit coi duong trung tuyén 1a duong
phan dinh ving dic quyén kinh té tam thoi
tai cac khu vuc chong 1an nay va hai nuéc sé
dam phéan dé chinh thuc hoa cac duong phan
dinh tam thoi nay. Tir nam 2000 dén nim
2004, Australia va New Zealand di tién hanh
dam phan phan dinh cac vung bién chong
lan, bao gém ca ving chdng 1an vé thém luc
dia ngoai 200 hai 11.%® Ngay 25/7/2004, hai

(15). Nigel Fyfe and Greg French, ‘Report Number 5-
26 — The Treaty between the Government of Australia
and the Government of New Zealand establishing
certain Exclusive Economic Zone and Continental
Shelf Boundaries’ in D.A. Colson and R.W. Smith
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nuée da ki Hiép udc vé xac dinh ranh gigi
ving dac quyén kinh té va thém luc dia
(Hiép udc nam 2004) va Hiép udc nay cod
hiéu luc vao ngay 25/01/2006.1°

Hiép udéc nam 2004 da xac dinh duong
phan dinh ving dic quyén kinh té, thém luc
dia 200 hai Ii va thém luc dia ngoai 200 hai
li trén co s& ap dung phuong phap duong
trung tuyén co diéu chinh. Theo d6, hai nuéc
da diéu chinh duong phan dinh tam thoi
dugc théng nhit tir ndm 1970 theo cac hoan
canh lién quan tai tirng khu vuc phan dinh
trén co so cac yéu té nhu hiéu luc cua cac
dao trong khu vuc phan dinh, su kéo dai tu
nhién tir bo bién ciia cac dao va nhom dao
thuoc chu quyén cua hai nuée.”

V& phan dinh thém luc dia ngoai 200 hai
If, hai nuwdc théng nhat xac dinh diém xuét
phét ciia duong phan dinh 1a diém kéo dai ty
nhién xa nhat cua ddy bién va long dat dudi
day bién cua cac nhom dao lién quan. O phia
Bic, khu vuc can phéan dinh 1a ving thém luc
dia ngoai 200 hai li nam gita dao Lord
Howe (Australia) va dao North Island (New
Zealand); va nam ¢ phia Péng cua dao
Norfolk (Australia) va nhém dao Three
Kings (New Zealand). Buong phan dinh di
qua 29 diém, bat dau tir diém ANZ 1 (vi do
25°41'58.77" va kinh d6 173° 59'27.48") va

két thdc tai tai diém ANZ 29 (vi d6 38° 19'
36.19" va kinh do 160° 23' 49.32"). Trong
d6, phan phia Pong cua duong phan dinh,
trudc khi tiép gidp véi duong 200 hai li tinh
tor duong co s¢ cua dao Norfolk (Australia)
va nhém dao Three Kings (New Zealand) la
ranh giGi thém luc dia ngoai 200 hai i cua
hai nudc. Tuong tu, phan phia Tay cua
duong phan dinh, doan bat dau tir dudng 200
hai i tinh tr duong co so cua dao Norfolk
(Australia) téi duong 200 hai li tinh tur
duong co s¢ cua dao Lord Howe (Australia)
va doan tir duong 200 hai li caa Lord Howe
(Australia) kéo dai t6i bién Tasman ciing 1a
ranh giGi thém luc dia ngoai 200 hai i cua
hai nu6c (xem hinh 1).(9

O phia Nam, khu vyc can phan dinh nam
& phia Nam dao Macquarie (Australia) va cac
dao Auckland va Campbell (New Zealand).
Pudng phéan dinh di qua 25 diém, bét dau tai
diém ANZ 30 (vi @0 51° 04' 48.96" va kinh
do6 158° 01' 25.98") va két thic tai diém
ANZ 54 (vi do 57° 48' 21.07" va kinh d¢
163° 24' 47.01"). Hai nudc thong nhit 1a
doan tir diém ANZ 53 dén ANZ 54, nam &
phia Nam cua dao Macquarie (Australia) la
ranh giGi thém luc dia ngoai 200 hai Ii
(xem hinh 2).49

(eds), ‘International Maritime Boundaries’ (Martinus
Nijhoff Publishers, 2005, vol V) 3759, trang 3759-60.
(16). Treaty between the Government of Australia
and the Government of New Zealand establishing
certain Exclusive Economic Zone and Continental
Shelf Boundaries, Australia-New Zealand, signed 25
July 2004, 2006 ATS 4 (entered into force 25 January
2006).

(17). Fyfe and French, trich dan s 15, trang 3767.

(18). Treaty between the Government of Australia and
the Government of New Zealand establishing certain
Exclusive Economic Zone and Continental Shelf
Boundaries, signed 25 July 2004, 2006 ATS 4
(entered into force 25 January 2006), Diéu 2.

(19). Treaty between the Government of Australia and
the Government of New Zealand establishing certain
Exclusive Economic Zone and Continental Shelf
Boundaries, tldd, Piéu 3.
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(20). Treaty between the Government of Australia and
the Government of New Zealand establishing certain
Exclusive Economic Zone and Continental Shelf
Boundaries, tldd, Phu luc 2.

(21). Treaty between the Government of Australia and
the Government of New Zealand establishing certain
Exclusive Economic Zone and Continental Shelf
Boundaries, tldd, Phu luc 3.
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Hiép wdc nim 2004 di dat ra mot sb van
dé vé thoi diém tién hanh va hé qua phap Ii
lién quan dén phan dinh thém luc dia ngoai
200 hai Ii. V& thoi diém, Hiép udc duogc ki
ngay 25/7/2004; trong khi d6, Australia va
New Zealand lan lugt nop béo cdo 1én CLCS
Va0 c4c ngay 15/11/2004%?) va 19/4/2006.%%
Nhu vay, hai nuéc da phan dinh thém luc dia
ngoai 200 hai li trudc khi nop bao céo 1én
CLCS. Nhu da phan tich ¢ trén, co s& phép
li d&é cac nudc thanh vien UNCLOS c6 thé
phan dinh thém luc dia ngoai 200 hai Ii trugc
khi c6 khuyén nghi cua CLCS la Diéu
76(10). Theo do, tit ca cac quy dinh tai Diéu
76 vé xéac dinh thém lyc dia, trong d6 c6 quy
dinh tai Diéu 76(8) vé xac dinh thém lyc dia
ngoai 200 hai Ii déu khong anh hudng dén
viéc phan dinh thém luc dia giira cac qudc
gia c6 bd bién d6i dién hoic tiép lién. Diéu
76(10) cho thay UNCLOS khong ap dit bat
ky han ché nao vé thoi diém cac qubc gia co
thé phan dinh thém luc dia n6i chung va
thém luc dia ngoai 200 hai li néi riéng, ké ca
khi chua c6 yéu sach vé thém luc dia ngoai
200 hai li va chua nop b&o cao Ién CLCS
theo quy dinh tai Diéu 76(8) cuia UNCLOS.
Theo céch giai thich nay, thuc tién phan dinh
gitta Australia va New Zealand c6 thé khong
trai vai quy dinh caa UNCLOS.

(22). Commission on the Limits of the Continental
Shelf, Submission by Australia (5 November 2012),
http://www.un.org/depts/los/clcs_new/submissions_fi
les/submission_aus.htm, truy cap 30/11/2018.

(23). Commission on the Limits of the Continental
Shelf, Submission by New Zealand (20 August 2009),
http://www.un.org/depts/los/clcs_new/submissions_fi
les/submission_nzl.htm, truy cap 30/11/2018.
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Nim 2008, CLCS di dua ra khuyén nghi
vé thém luc dia ngodi 200 hai i cua
Australia va cia New Zealand lan luot vao
cac ngay 09/4 va 22/8. CLCS ghi nhan hai
nuéc ¢d thém luc dia ngoai 200 hai Ii dung
nhu bao cdo duoc hai nuée dé trinh.?? bay
1a diéu may man vi khuyén nghi cia CLCS
d3 khong lam thay doi két qua phan dinh
thém luc dia ngoai 200 hai li dwoc ghi nhan
tai Hiép uéc nam 2004 mac du Australia va
New Zealand c6 bo bién d6i dién. Tuy
nhién, khuyén nghi caa CLCS trong truong
hop nay khong gitp khang dinh 1a tat ca cac
nuéc co bd bién ddi dién cé thé phan dinh
thém luc dia ngoai 200 hai li trudc khi co
khuyén nghi ciia CLCS va két qua phan dinh
khong bi thay dbi sau khi khuyén nghi duoc
ban hanh. Vi vay, vé Ii thuyét, viéc phan
dinh thém luc dia ngoai 200 hai li giita cac
nuéc c6 bd bién ddi dién trugc khi co
khuyén nghi cia CLCS khéng gitp cac nudc
ngay 1ap tic c6 mot dudng phan dinh cudi
cuing, két qua phan dinh nay van c6 kha ning
bi thay d6i sau khi CLCS dua ra khuyén nghi

(24). Commission on the Limits of the Continental
Shelf, Summary of the Recommendations of the
Commission on theLimits of the Continental Shelf
(CLCS) in Regard to the Submission Made by
Australia on 15 November 2004 (9 April 2008)
tr. 20, 22, 33, http://www.un.org/depts/los/clcs_new/
submissions_ files/ausO4/aus_summary_of recom
mendations.pdf, truy cap 30/11/2018; Commission on
the Limits of the Continental Shelf, Summary of the
Recommendations of the Commission on theLimits of
the Continental Shelf (CLCS) in Regard to the Submission
Made by New Zealand 19 April 2006 (22 August
2008) tr. 45, 55, 60, http://www.un.org/depts/los/clcs_
new/submissions_files/nzl06/nzl_summary_of recom
mendations.pdf, truy cap 30/11/2018.

dé cac nuoc lien quan chinh thiac xac lap
thém luc dia ngoai 200 hai Ii cua minh.

3.2. Vu viéc vé phdn dinh bién giita Barbados
va Trinidad & Tobago nam 2006

Barbados va Trinidad & Tobago la hai
qudc gia Nam My, ¢6 bo bién ddi dién nhau
nam ¢ ven Dai Tay Duwong. Trinidad &
Tobago 1a mét qudc gia quan dao theo quy
dinh cia UNCLOS, nim cach bd bién
Venezuela 7 hai li vé phia Péng Bac. Lanh
thd Barbados nam trén mot hon dao co dién
tich 441 km? nam céch Trinidad & Tobago
116 hai Ii v& phia Dong Béc.®

Ngay 16/02/2004, Barbados da khoi
dong thu tuc trong tai theo Phu luc VII cua
UNCLOS dé phan dinh viing dic quyén kinh
té va thém luc dia chong lan véi Trinidad &
Tobago va hai nuéc da tién hanh tha tuc
thanh 1ap Toa trong tai, pht hop Diéu 3, Phy
luc VI cia UNCLOS.?® Trinidad & Tobago
dé nghi Toa xac dinh mot duong phan dinh
duy nhat cho tat ca cac ving bién chong lan
gitra hai nudc va duong phan dinh nay sé
kéo dai tir diém A vé phia Pong, cho dén
giéi han thém luc dia ngoai 200 hai Ii cua
Trinidad & Tobago.?”

(25). Maritime Boundary (Barbados v Trinidad and
Tobago) (Award) (UNCLOS Arbitral Tribunal, 11
April 2006) doan 42-44.

(26). Permanent Court of Arbitration, Barados’s
Statement of Claim and the Grounds on Which It is
based (16 February 2004), https://pcacases.com/web/
sendAttach/1069, truy cap 30/11/2018; Maritime
Boundary (Barbados v Trinidad and Tobago) (Award)
(UNCLOS Arbitral Tribunal, 11 April 2006) doan 1-3.
(27). Permanent Court of Arbitration, Counter
Memorial of Trinidad & Tobago in the Matter of an
Arbitration between Barbados and the Republic of
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Toa da xac dinh duong phan dinh vung
dic quyén kinh té va thém luc dia 200 hai I
cua hai nudc trén co sé hai budc nhu sau:

1) Xay dung duong cach déu tam thoi tai
ving bién can phan dinh; coi ddy 1a co s&
dau tién dé xac dinh duong phan dinh;

2) biéu chinh duong cach déu tam thoi
trén co s& Xxem Xét cac hoan canh lién quan
t6i van dé phan dinh (néu co).

Lién quan dén yéu cau phéan dinh thém
luc dia ngoai 200 hai i, Toa khing dinh
c6 tham quyén giai quyét yéu cau cua
Trinidad & Tobago. Tuy nhién, Toa cho
rang néu phan dinh thi s& dan dén viéc ton
tai hai duong phan dinh riéng biét, bao gom:
1) duong phan dinh ving bién nam trong
200 hai li cua Barbados (bao gém ca viing
dic quyén kinh té va thém luc dia) véi thém
luc dia ngoai 200 hai li cua Trinidad &
Tobago va 2) duong phan dinh thém luc dia
ngoai 200 hai If caa ca hai nudc. Viéc ton
tai hai duong phan dinh riéng biét nay
khong phu hop véi dé nghi ban dau caa ca
hai nuéc 1a yéu cau Toa xac dinh dudng
phan dinh duy nhét cho tat ca céc ving bién
chdng lan. Vi vay, Toa khéng phan dinh
thém luc dia ngoai 200 hai Ii theo yéu cau
cua Trinidad & Tobago.®

Vu viéc gitra Barbados va Trinidad &
Tobago la vu viéc dau tién vé phan dinh bién

Trinidad &Tobago (30 March 2005) trang 101-103,
https://pcacases.com/web/sendAttach/1072, truy cap
30/11/2018.

(28). Maritime Boundary (Barbados v Trinidad and
Tobago) (Award) (UNCLOS Arbitral Tribunal, 11
April 2006) doan 367-368.
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dugc dua ra Toa trong tai theo Phu luc VII
cia UNCLOS. Tuy nhién, tai thoi diém phan
quyét duoc ban hanh, ca Trinidad & Tobago
va Barbados déu chua nop béo céo vé thém
luc dia ngoai 200 hai li 1én CLCS theo quy
dinh tai Diéu 76(8) cua UNCLOS.® Vi vay,
quyét dinh cua Tod vé vin dé phan dinh
thém luc dja ngoai 200 hai i trong vu viéc
nay cd mot sé diém dang chu ¥ nhu sau:

Thiz nhat, két luan caa Toa cé ¥ nghia
quan trong trong viéc xac dinh liéu mot co
quan tai phan quéc té c6 tham quyén phan
dinh thém lyc dia ngoai 200 hai |i trugc khi
thém luc dia nay duoc xac dinh theo quy
dinh tai Piéu 76(8) cua UNCLOS hay
khong. Két luan nay da dugc ITLOS vién
dan dé giai quyét van dé phan dinh thém luc
dia ngoai 200 hai li gitra Bangladesh va
Myanmar vao nam 2012.%9

Thit hai, trong Vu viéc vé phan dinh cac
viing bién gitra Canada va Phap nam 1992,
Toa cho rang viéc phan dinh thém luc dia
ngoai 200 hai li s& anh huong dén viéc thyuc
hién chic ning dwa ra khuyén nghi cua

(29). Commission on the Limits of the Continental
Shelf, Submission by Barbados (8 May 2008),
http://www.un.org/depts/los/clcs_new/submissions_fi
les/submission_brb.htm; Commission on the Limits
of the Continental Shelf, Submission by Trinidad &
Tobago (12 May 2009), http://www.un.org/depts/los/
cles_new/submissions_files/submission_tto_49 20009.
htm, truy cap 30/11/2018.

(30). Dispute Concerning Delimitation of the Maritime
Boundary between Bangladesh and Myanmar in the
Bay of Bengal (Bangladesh v Myanamar) (Judgment)
(International Tribunal for the Law of the Sea, Case
No 16, 14 March 2012) doan 382.
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CLCS.®Y Barbados da vién dan quan diém
nay dé phan ddi tham quyén phan dinh thém
luc dia ngoai 200 hai li cua Toa trong tai.
Toa khong binh luan vé& lap luan cua
Barbados nhung két luan cé tham quyén
phan dinh trong bdi canh ca Barbados va
Trinidad & Tobago déu chua nop bao céo
cho CLCS cho thiy Toa c6 quan diém I
viéc phan dinh thém luc dia ngoai 200 hai i
hoan toan khéng lién quan va bi phu thuéc
vao tién trinh xem xét bdo cdo va dua ra
khuyén nghi cia CLCS. Nhu vay, bén canh
Hiép udc nam 2004 gitra Australia va New
Zealand, Phan quyét ciia Toa trong tai trong
Vu viéc gitra Barbados va Trinidad & Tobago
d3 mot lan nira khang dinh 13 cac nudc thanh
vién UNCLOS c6 thé phan dinh thém luc dia
ngoai 200 hai li ngay ca khi chua nop béo
cao lén CLCS.

Thur ba, Toa trong tai trong vu viéc nay
khong phan dinh thém lyc dia ngoai 200 hai
I nhung két luan cua Toa cho thay viéc phan
dinh hoan toan cé thé thuc hién dugc néu
Toa c6 thé xac dinh mot duong phan dinh
duy nhat cho ca thém luc dia rong 200 hai |i
va ngoai 200 hai li. Cau hoi dat ra la do
Barbados va Trinidad & Tobago ¢ bo bién
dbi dién nén lidu viéc phan dinh thém luc dia
ngoai 200 hai i trudc khi hai nudc nop bao
céo 1én CLCS c0 tao ra tinh hudng 1a duong

(31). Court of Arbitration for the Delimitation of
Marine Areas between Canada and France Decision
in Case concerning Delimitaion of Marine Areas
(Canada v France) (Award) (31 ILM 1145, 10 June
1992) doan 79.

phan dinh c6 thé bi thay dbi sau khi co
khuyén nghi cuia CLCS nhu quan diém cua
Kunoy hay khong? Vang bién nam giira bo
bién d6i dién cua hai nuée chi rong 116 hai
If nén khong thé tdn tai viing chdng lan thém
luc dia ngoai 200 hai Ii va yéu cau phan dinh
thém luc dia ngoai 200 hai li cua Trinidad &
Tobago thuc chat 1a kéo dai duong phan
dinh theo huéng Péng cho t6i khi cat ranh
giéi ngoai cung cua thém luc dia ngoai 200
hai Ii cua ca hai nuéc. Nhu vay, ving chdng
lan thém luc dia ngoai 200 hai Ii (néu co)
gitta hai nuéc duoc tao ra tir bd bién phia
Péng cua hai nudc chir khdng phai nam giira
hai bo bién dbi dién. Trong bdi canh do, ké
ca khi CLCS xac dinh mét trong hai nudc
khong c6 thém luc dia ngoai 200 hai li hoic
khong c6 thém lyc dia nhu yéu sach thé hién
trong b&o cao dé trinh CLCS thi hudng cua
duong phan dinh ciing khong bi thay doi va
két qua phan dinh ciing khong anh huong
dén viéc xéc lap thém luc dia ngoai 200 hai
li cua nuace con lai.

3.3. Vu phdn dinh bién giira Bangladesh
va Myanmar - Bugc phéat trién méi

Bangladesh va Myanmar 1 hai quéc gia
c6 bo bién tiép lién tai vinh Bengal. Trén co
so hai tuyén bd ngay 04/11/2009 va 12/12/2009,
Bangladesh va Myanmar da thong nhat yéu
cau ITLOS giai quyét tranh chap lién quan
dén phan dinh cac viing bién gifra hai nugc.®?

(32). International Tribunal for the Law of the Sea,
Notification Submitted by Bangladesh (13 December
2009), https:/imww.itlos.org/fileadmin/itlos/documents/
cases/case_no_16/Notification_Bangladesh_14.12.09.pdf,
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Trong vu viéc nay, trude hét, ITLOS khing
dinh cac quy dinh cia UNCLOS vé thém luc
dia, bao gém Diéu 76 vé dinh nghia thém luc
dia, Diéu 77 vé quy ché phap Ii caa thém luc
dja va Diéu 83 vé phan dinh thém luc dia déu
ap dung cho mét loai thém luc dja duy nhat,
khéng phan biét gitra thém lyuc dia 200 hai Ii
hay ngoai 200 hai Ii. Ttr d6, ITLOS cho ring
Toa c6 tham quyén phan dinh toan bo thém
luc dia gitra Bangladesh va Myanmar, bao
goém thém luc dia ngoai 200 hai I1.

Toa da xac dinh duong phan dinh thém
luc dia ngoai 200 hai i giita hai nudc bang
cach kéo dai duong phan dinh vung dac
quyén kinh té va thém luc dia 200 hai Ii cho
dén khi cham t&i thém luc dia cua bén thir ba
(trong vu viéc nay 1a An Dg) (xem hinh 3).6
Vu viéc gitra Bangladesh va Myanmar nam
2012 1a vu viéc dau tién mot co quan tai
phan quéc té phan dinh thém lyc dia ngoai
200 hai i trudc khi CLCS xem xét bdo cao
cia cac bén vé thém Ilyc dia nay. Do
Bangladesh va Myanmar phan d6i Béo céo
ctia nhau nén theo quy dinh tai Nguyén tic
46 va Phu luc | cua Bo thu tuc hoat dong cua
CLCS, cic Bao céo nay déu khong duoc
xem xét. Vi vay, viéc ITLOS phan dinh thém
luc dia ngoai 200 hai li da giup hai bén giai
quyét tranh chap vé phan dinh bién phat sinh
do cac bao cao néu trén, gop phan tao co s
dé CLCS xem xét bao cao.

truy cap 30/11/2018.

(33). Dispute Concerning Delimitation of the Maritime
Boundary between Bangladesh and Myanmar in the
Bay of Bengal (Bangladesh v Myanmar) (Judgment)
(International Tribunal for the Law of the Sea, Case
no 16, 14 March 2012) doan 462.
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Hinh 3: BPuong phan dinh gitra Bangladesh
va Myanmar®

4. Phan dinh thém luc dia ngoai 200 hai
li gitra Viét Nam va Malaysia

4.1. B4o c&o chung thém luc dia ngoai
200 hai li giira Viet Nam va Malaysia

Ngay 06/5/2009, Viét Nam va Malaysia
d3 nop Béo co chung vé thém luc dia ngoai
200 hai Ii tai khu vuc Nam Bién Pong lén
CLCS; theo d6, hai nuéc di théng nhit xac
dinh khu vuc duoc cho 1a thém luc dja ngoai
200 hai i nam giita bo bién ddi dién cua hai
nudc (Khu vie xéac dinh - Defined Area).®®

(34). Dispute Concerning Delimitation of the Maritime
Boundary between Bangladesh and Myanmar in the
Bay of Bengal, tldd, tr. 138.

(35). Commission on the Limits of the Continental
Shelf, Executive Summary of the Joint Submission to
the Commission on the Limits of the Continental Shelf
pursuant to Article 76, paragraph 8 of the United
Nations Convention on the Law of the Sea 1982 in
Respect of the Southern Part of the South China Sea
(May 2009) doan 5.1, http://www.un.org/depts/los/
cles_new/submissions_files/mysvnm33_09/mys_vnm
2009excutivesummary.pdf, truy cap 30/11/2018.
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Viéc xay dung Bao cdo chung cho thiy
Viét Nam va Malaysia da ghi nhan kha
ning tén tai mot vung chdng 1an thém luc
dia ngoai 200 hai li gitra hai nudéc nhung
khong phan ddi 1an nhau ma théng nhat dé
trinh CLCS xem xét va dua ra khuyén nghi
vé thém luc dia nay.

Tuy nhién, ngay 07/5/2009, Trung Québc
da gui t6i Tong thu ki Lién hop quéc Cong
ham sé CML/17/2009 théng béo vé yéu sach
chu quyén cua Trung Québc ddi véi cac dao
tai Bién Pong va ving nudc phu can tai céc
dao nay; yéu sach quyén chu quyén va quyén
tai phan ddi véi cac vang bién lién quan, day
bién va long dit dudi day bién twong Gng
ciia cac vlng bién nay. Bic Kinh cho ring
B4o c4o chung vé thém luc dia ngoai 200 hai
li cua Viét Nam va Malaysia da xdm pham
chu quyén, quyén chu quyén va quyén tai
phén ciia Trung Quéc tai Bién Pong. Vi vay,
Bic Kinh dé nghi CLCS khdng xem xét Bao
céo chung nay.®®

Ngay 04/8/2009, Philippines gt toi
Téng thu ki Lién hop qudc Céng ham sb
000819 phan dbi Béo cao chung cua Viét
Nam va Malaysia vi hai nguyén nhéan: 1)
“Khu vue xac dinh” thé hién trong Bao céo
chung cua Viét Nam va Malaysia chong l4n
v6i thém luc dia ngodi 200 hai Ii cua
Philippines va 2) tranh chap giira Philippines
va Malaysia lién quan dén cha quyén ddi voi
mét s6 dao nam trong “Khu vuc xac dinh”,

(36). Permanent Mission of the People’s Republic of
China to the United Nations, Note Verbale No
CML/17/2009 (7 May 2009), http://mwww.un.org/
depts/ los/clcs_new/submissions_files/mysvnm33_09/
chn_2009re_mys_vnm_e.pdf, truy cap 30/11/2018.

trong d6 c6 dao Bic Borneo. Philippines
cling d& nghi CLCS khong xem xét Bao co
chung cua Viét Nam va Malaysia cho dén
khi cac tranh chap néu trén duoc giai quyét.®”

Nhu vay, Bao cao chung cua Viét Nam
va Malaysia vudng vao hai tranh chap 1a:
1) Tranh chip vé chu quyén dbi voi mot
sb cau tric nam trong “Khu vuc xac dinh”;
2) Tranh chip vé phan dinh giitra “Khu vuc
xac dinh” va thém luc dia ngoai 200 hai Ii
cua Philippines bat chip viéc Philippines
chua nop 1én CLCS Bao céo vé thém luc dia
ngoai 200 hai Ii tai khu vuc nay.®® Vi vay,
cin cu vao y kién phan ddi cua Philippines
va Trung Qudc, CLCS da ra quyét dinh hodn
xem xét Bao cao chung cua Viét Nam va
Malaysia, truéc khi Trung Quéc dua ra Cong
ham CML/8/2011.%%

4.2. Phdn dinh thém luc dia ngoai 200
hai li gizza Viét Nam va Malaysia - nén hay
khéng nén?

Béi canh phap li d6i véi Béo céo chung

(37). Permanent Mission of the Republic of the
Philippines to the United Nations, Note Verbale No
000819 (4 August 2009), http://www.un.org/depts/
los/clcs_new/submissions_files/mysvnm33_09/clcs_3
32009 _los_phl.pdf, truy cap 30/11/2018.

(38). Commission on the Limits of the Continental
Shelf, A Partial Submission of Data and Information
on the Outer Limits of the Continental Shelf of the
Republic of the Philippines Pursuant to Article76 (8)
of the United Nations Convention on the Law of the
Sea (8 April 2009) tr. 8-9, http://www.un.org/depts/
los/clcs_new/submissions_files/ph122_09/phl_esumm
ary.pdf, truy cap 30/11/2018.

(39). Commission on the Limits of the Continental
Shelf, Statement by the Chairperson of the Commission
on the Progress of Work in the Commission (CLCS/64)
(01 October 2009) doan 92, https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N09/536/21/PDF/N095
3621.pdf?OpenElement, truy cap 30/11/2018.
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cua Viét Nam va Malaysia khéc véi béi canh
ctia c4c vu viée phan dinh thém luc dia ngoai
200 hai Ii da dugc giai quyét tir trude dén
nay. C4c vu Viéc vé phan dinh thém luc dia
ngoai 200 hai Ii da duoc giai quyét co bdi
canh khac véi khu vuc chdng lan thém luc
dia gitra Viét Nam va Malaysia. Trong Vu
viéc gitra Australia va New Zealand, mac du
tai thoi diém ki két Hiép uéc nam 2004, ca
hai nu¢c chua ndp bao cao lén CLCS nhung
nhan thay c6 thé ton tai chong lan gitta thém
luc dia ngoai 200 hai li nén hai nudc da xac
dinh dudng phan dinh cho ving chdng lan
nay dé tao thuan lgi cho qué trinh xem xét
bao cao sau nay. Tuong tu, trong Vu Viéc
gitra Barbados va Trinidad & Tobago, tai
thoi diém Toa Trong tai ban hanh Phén
quyét ca Trinidad & Tobago va Barbados
déu chwa nop bao co vé thém luc dia ngoai
200 hai Ii 1én cLCS.“? Trong Vu viéc giira
Bangladesh va Myanmar, hai nuéc nop Béao
cdo vé thém luc dia ngoai 200 hai Ii 1én
CLCS lan luot vao ngay 16/12/2008 va
25/02/2011.“Y Hai nu6e ciing dua ra tuyén

(40). Commission on the Limits of the Continental
Shelf, Submission by Barbados (8 May 2008),
http://www.un.org/depts/los/clcs_new/submissions_fi
les/submission_brb.htm; Commission on the Limits
of the Continental Shelf, Submission by Trinidad &
Tobago (12 May 2009), http://www.un.org/depts/
los/clcs_new/submissions_files/submission_tto_49 2
009.htm, truy cap 30/11/2018.

(41). Commission on the Limits of the Continental
Shelf, Executive Summary of the Continental Shelf
Submission of the Union of Myanmar (December
2008) tr. 5, http://www.un.org/depts/los/clcs_new/
submissions_files/mmr08/mmr_es.pdf; Commission
on the Limits of the Continental Shelf, Executive
Summary of the Continental Shelf Submission by the
People’s Republic of Bangladesh (February 2011) tr. 10,
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bd phan dbi béo céo cua nhau do cho rang
tdn tai ving chong lan vé thém luc dia ngoai
200 hai li phat sinh tr cac hai bao céo
nay.“? Vi vay, viéc ITLOS phan dinh thim
luc dia ngoai 200 hai li c6 thé giup hai nude
giai quyét tranh chap vé phan dinh ving
chdng Ian néu trén, tao diéu kién dé CLCS
xem xeét b4o cao cua hai nudéc.

Trong khi do, Viét Nam va Malaysia
khong phan dbi 13n nhau trong viéc xem xét
B4o cao thém luc dia ngoai 200 hai Ii ma
Bao cao nay bi cac nudc tha ba la Trung
Quéc va Philippines phan ddi. Do vay, viéc
Viét Nam va Malaysia tién hanh phan dinh
“Khu vue xac dinh” khéng lam mat di phan
di cua Trung Quédc va Philippines va khong
gilp thiic diy CLCS xem xét B4o céo. Hon
ntra, do viéc phan dinh “Khu vuc xac dinh”
khong tao co s phép Ii dé CLCS xem xét
Bao cao chung nén ciing sé khdng gilp cua
Viét Nam va Malaysia cé thém luc dia ngoai
200 hai li hop phap theo Diéu 76(8) cua
UNCLOS ciing nhu thyc thi quyén cha
quyén d6i véi thém lyc dia nay. N6i cach
khéc, viéc phan dinh khéng giup hai nudc co
co s& phép 1i dé thuc hién viéc khai thac va
quan i tai nguyén tai thém luc dia nay.

http://mwww.un.org/depts/los/clcs_new/submissions_fi
les/bgd55_11/Executive%20summary%20final.pdf,
truy cap 30/11/2018.

(42). Permanent Mission of Bangladesh to the United
Nations, Note Verbale No PMBNY-UNCLOS/2009-
(23 July 2009), http://www.un.org/depts/los/clcs_new/
submissions_files/mmr08/clcs16_2008_mmr_bgd_e.pdf;
Permanent Mission of the Republic of the Union of
Myanmar to the United Nations, Note Verbale No
146/03 20 17 (31 March 2017), http:/Amawvw.un.org/ depts/
los/clcs_new/submissions_files/bgd55_11/mmr_nv_un 0
01 08 04 2011.pdf, truy cap 30/11/2018.
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O goc do khac, viéc Viét Nam va
Malaysia phan dinh thém luc dia ngoai 200
hai 1i c6 thé s& tao ra y nghia trong viéc
ngam bay t6 ung ho két luan cua Toa vé quy
ché phép Ii cua cac cAu trdc tai Trudng Sa va
yéu sach quyeén lich sir theo “duong 9 doan”
cua Trung Quéc. Tuy nhién, chinh viéc nop
B4o céo chung 1én CLCS da thé hién lap
truong 1a Viét Nam va Malaysia ¢ thém luc
dia ngoai 200 hai Ii tai Nam Bién Pong.
Quan diém nay di gian tiép khing dinh la
khong ciu tric ndo & Trudng Sa c6 thém luc
dia va vang dic quyén kinh té 200 hai i va
yéu sach theo “dudong 9 doan” cua Trung
Qudc 1a khong co co sé. Do vay, viéc Viét
Nam va Malaysia nop Bao cao chung da cho
thiy hai nudc c6 cung quan diém véi Toa
Trong tai trong Vu kién gitra Philippines va
Trung Quéc. Néu hai nuéc dam phan phan
dinh thém lyc dia ngoai 200 hai i truéc khi
CLCS dua ra khuyén nghi thi tién trinh nay
chi ¢6 y nghia nhic lai quan diém cua hai
nuéc chia khdng phai 1a dua ra quan diém
mai d6i vai Phéan quyét.

Trong truong hop Viét Nam va Malaysia
dé nghi mot co quan tai phan quoc té phan
dinh khu vuc chong l1an thém luc dia ngoai
200 hai i va Trung Qudc can thiép vao tién
trinh t6 tung cua vu viéc nay véi tu cach 1a
bén thtr ba c6 lgi ich lién quan, co quan tai
phan quéc té noi d& nghi duoc dé trinh c6
thé s& xac dinh liéu viéc phan dinh c6 tac
dong dén quyén loi cua Trung Qubc khong.
Dé tra loi cau hoi nay, toa s& phai xac dinh
lieu yéu sach quyén lich sir cua Trung Québc
theo duong 9 doan va yéu sach Truong Sa co

thém luc dia va ving dic quyén kinh té 200
hai If c6 phu hop véi luat qudc té khdng.
Néu toa cung quan diém va két luan véi Toa
Trong tai trong Vu kién gitra Philippines va
Trung Quédc, Viét Nam s& c6 trong tay mot
Phan quyét c6 tinh rang budc gitra Viét Nam
va Trung Qudc vé yéu sach dudng 9 doan va
quy ché phap Ii cua cac céu tric tai Truong
Sa. Tuy nhién, néu Trung Qudc chi ra tuyén
bd phan dbi nhung khong can thiép vao vu
viéc thi du Toa c6 két luan 1a phan déi cua
Trung Qudc khéng c6 co so phap |i, phan
quyét nay ciing khoéng rang budc Trung
Quéc va Viét Nam van khéng c6 mét phan
quyét cua riéng minh vé cac yéu sach cua
Trung Qudc.

Thue tién quéc té cho thiy viéc phan
dinh thém luc dia ngoai 200 hai Ii c6 thé
duoc tién hanh théng qua dam phan tryc tiép
gitra cac nudc lién quan hoac théng qua cac
co quan tai phan qudc té. Tuy nhién, viéc
phan dinh nay sé khoéng gilp Viét Nam va
Malaysia day nhanh qué trinh xem xét Béo
c4o chung cuia hai nudc tai CLCS. Vi vay, dé
c6 thé cang cd lap truong cua hai nudc ddi
vol yéu sach “duong 9 doan” cua Trung
Qudc cling nhu cac yéu sach moi vé chi
quyén tai Bién Pong ma Bic Kinh co thé
dua ra trong twong lai, hai nudc co thé
nghién cau va can nhic cac giai phap khac
nhu tién hanh cac hoat dong hop tac tai
“Khu vuc xac dinh”. Dé thuc hién duoc y
tuong nay, Viét Nam va Malaysia ciing can
can nhac k¥ céc linh vuc hop tac.

Do Béo céo chung cua Viét Nam va
Malaysia chua dugc CLCS xem xét nén hai
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nuéc khong thé thuc hién cac hoat dong hop
tac khai thac chung tai nguyén tai “Khu vuc
xac dinh”. Néu mudn thuc hién cac hoat
dong hop tac tai khu vuc ndy, hai nudc can
lva chon cac linh vuc phu hop nhu bao vé
moéi trudng bién, nghién ciu khoa hoc vé dia
chat, dia If caa khu vuc chdng lan nay. Cac
hoat dong nay khéng mang tinh nhay cam va
la nghia vu chung theo UNCLOS nén it bi
vudng vé mat phap Ii.

T6m lai, thém luc dia ngoai 200 hai Ii 1a
mot ché dinh mai, chi dugc quy dinh tai
UNCLOS va dé c6 thé xac dinh dugc thém
luc dia nay, cac quéc gia thanh vien UNCLOS
va phai thuc hién cac tha tuc phu hop vai
Diéu 76(8) cua Cong wdc. Trén thyc té, do
hoan canh dia Ii caa nhiéu ving bién trén thé
gigi va do quy dinh cua B¢ thu tuc hoat dong
cia CLCS, mot sé bao cao vé thém luc dia
ngoai 200 hai li chua dugc CLCS xem xét
do vudng phai tranh chip vé phan dinh cac
viing bién. Trong béi canh d6, nhiéu qudc
gia d3 lya chon phuong thuc giai quyét cac
tranh chap vé phan dinh dé thic ddy CLCS
xem xét bao cao va dua ra khuyén nghi, tao
diéu kién dé cac qudc gia nay sém xac dinh
thém luc dia ngoai 200 hai I cia minh va
tién hanh cac hoat dong khai thac va quan Ii
tai nguyén tai day.

B4o céo chung vé thém luc dia ngoai 200
hai i cua Viét Nam va Malaysia chua duoc
CLCS xem xét do vap phai phan ddi cua
Trung Qudc va Philippines nén viéc hai
nude phan dinh ving chong lan nay sinh tir
B4o c4o nay khong giup thiic ddy CLCS xem
xét Bao céo. Pong thoi, do Viét Nam va
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Malaysia c6 bo bién ddi dién nhau nén
khong loai trir kha nang la khuyén nghi cua
CLCS (trong truong hop Bao cao dugc xem
xét) s& anh huong dén két qua phan dinh.
Thuc té nay tao ra hé qua 1a hai nuée s& lang
phi ngudn luc néu phan dinh “Khu vuc xéac
dinh” trudc khi cd khuyén nghij cia CLCS va
sau d6 c6 thé s& phai thoa thuan dé sira ddi
két qua phan dinh do khuyén nghi caa CLCS
khac vai noi dung Béo céo chung./.
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