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Mac di hé thing cac van ban quy pham phap luat ca lign
quan dén s& hiru chung va s& hitu rieng nha chung cu qua
cac |1an sira ddi, b sung nhung dén nay van chua the gigi
quyét dirt diém tinh trang tranh chép gita chi dau tu va céac
cwr dan vé st hiru chung, s& hitu rigng d& va dang dién ra
trong nhigu ndm nay. Ly do tranh chap chi yéu |3 thigu cac
hwéng dan cu thé rd rang, con map mir trong chinh séch quy
dinh vé dién tich va phan bd chi phi ddu tir cho phén si hir
chung, st hitu rigng, tao k& hi khi thi thuc hign du an chung
cur, dan dén xay ra tranh chap. Trén co sé tdng hop, phén
tich, danh gia thuc trang, bai bao tap trung chi rd tdn tai, bat
cAp va dya trén nguyén tac chi thé nao s hitu riéng phén
nao thi chiu phan bd chi phi ddu tw trong ing cho phén da dé
dé xudt phuong phap xéc dinh dién tich sé hiru va phan bd
chi phi ddu tur xay dung cho phan si hitu chung, s& hitu rigng
nha chung cu ndi chung va tng hdm nha chung cu ndi riéng,
lam co st gap y sta ddi dy thao luat nha & va cac van ban
phap Iy co lien quan, nhim gidi quyét dot diém tinh trang
tranh chap st hiru chung, sé hiru rigng giira chi dau tur va cu
dén ca s& hiru trong nha chung cu.

Tir khda Phan b chi phi dau tr xay dung; s& hitu chung; si
hitu riéng; nha chung cr.

ABSTRACT

Although the system of legal documents related to commaon ownership
and private ownership of apartment buildings has been amended and
supplemented time and again, up until now it has not yet been possible
to completely resolve disputes between investors and apartment
residents regarding private ownership which have been going on for
many years. The main reason for the disputes is the lack of clear
specific instructions, and the ambiguity in policies requlating area and
allocation of investment costs for common and private ownership,
which create loopholes in implementation of apartment project, leading
to disputes. Based on the synthesis, analysis and assessment of the
current situation, this article focuses on stating the existing issues,
inadequacies and based on the principle that subjects must be held
responsible to allocate investment costs to the corresponding part that
they privately own, it proposes a method to determine the ownership
area and allocate construction investment costs for common
ownership, private ownership of the apartment building in general and
the basement area of the apartment building in particular, as a basis
for feedbacks and amendments to the draft Housing Law and other
related legal documents to completely resolve disputes between
investors and residents with private ownership in apartment buildings.
Keywords: Allocation of construction investment costs; common
ownership; private ownership; apartment building.

1. DPATVAN BE

tu va cu dan, trong dé gay gt nhat la phan s& hiu vé dién tich dé xe

Cung vdi su phét trién dé thi hda ngay cang nhanh la nhu cdu nha &
dé thi ngay cang Ién, vi thé cac nha chung cu tai cac d6 thi I6n gia tang
nhanh chéng, song s6 lugng du an nha chung cu xay ra tranh chap gitta
chu dau tu va cu dan cling ngay cang nhiéu. Theo Cuc Quan ly nha va thi
truding bat déng san - Bo Xay dung, tinh dén cudi nam 2022 ca nudc co
khoang 3000 toa nha, cum toa nha chung cu thuong mai, trong sé do
c6 hon 10% xay ra tranh chap & cac muc d6 khac nhau, tap trung cht
yéu tai Ha N6i va TP.HCM [11 1. Tranh chép phé bién & cac chung cu thoi
gian qua lién quan dén phan s& hiiu chung va s& hitu riéng clia cht dau
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may, 6 td & tang ham nha chung cu. Van dé quyén s& hiu chung va s&
hiu riéng da dugc quy dinh trong Luat Nha & nam 2014, B luat Dan su
nam 2015 va Quy ché& quan ly st dung nha chung cu ban hanh kém theo
Thong tu s6 02/2016 clia B6 Xay dung cung mét s6 vén ban khac cd lién
quan. Tuy nhién, khi 4p dung cac quy dinh phap luat trong thutc t€ con
nhiéu bat cap, dién hinh la tranh chap chd dé 6 t6. Bai viét tap trung lam
rd nhimg van dé bat cap néu trén ca trong chinh sach lan thuc hién
chinh sach dan dén tranh chap da va dang tiép tuc xdy ra ma chua duoc
gidi quyét dut diém, dong thai dé xuat gidi phap hoan thién chinh sach
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phap luat gidi quyét van dé s& hiiu chung va riéng nha chung cu 6 muc
dich thuong mai.

2. TONG QUAN VE SG HUU CHUNG, SG HOU RIENG NHA
CHUNG CU

2.1. M6t s6 khdi niém va quy dinh s& hau riéng, sé hau chung nha
chung cu

Nha chung cula nha ¢ tir 2 tang trd [én, c6 nhiéu can ho, cé 16i di,
cau thang chung, c6 phan s& hiiu riéng, phan s& hiiu chung va hé théng
cong trinh ha tang st dung chung cho cac ho gia dinh, ca nhan, t6 chic,
bao gém nha chung cu dugc xay dung véi muc dich d€ & va nha chung
cu dugc xay dung c6 muc dich stt dung hén hgp dé€ & va kinh doanh [1].

Toa nha chung cu la mét khéi nha (block) doc 1ap hodc mét s6 khéi
nha ¢ chung khéi d& néi trén mat dat duoc xay dung theo quy hoach
va hé so dy an do co quan 6 tham quyén phé duyét [8].

Cum nha chung cu la tdp hgp tur 02 téa nha chung cu tré [én dugc
xay dung theo quy hoach va hé so du én do ca quan cé thdm quyén phé
duyét [8].

Nha chung cu, tda nha chung cu hay cum nha chung cu déu cé
phan s& hitu chung va phan s& hitu riéng. Nha chung cu c6 mét chu s¢
httu 1a nha chung cu chi c6 mét chii s& hitu déi véi toan bd nha chung
cu va khdng ¢6 phan chia phan s hiiu chung, phan s& hiu riéng. Nha
chung cu c6 nhiéu chu s hitu la nha chung cu ¢6 tir hai chii s hitu tré
[én, trong d6 c6 phan s& hitu riéng clia moi chtl s& hitu va c6 phan sé
hitu chung, st dung chung ctia cac chti s& hitu.

- Phan s& hiiu riéng bao gom [11:

+ Phan dién tich bén trong can hd bao gém ca dién tich ban céng, 16
gia gan lién véi can ho do.

+ Phan dién tich khac trong nha chung cu dugc cong nhan la sé hitu
riéng cho chti s& hiu nha chung cu.

+ Hé théng trang thiét bi ki thuat st dung riéng gan lién véi can ho
hodc gan lién véi phan dién tich khac thudc s& hitu riéng.

- Phan s& hitu chung bao gom [11:

+ Phan dién tich con lai ctia nha chung cu ngoai phan dién tich
thuéc s& hiu riéng quy dinh, nha sinh hoat cong déng cta nha
chung cu.

+ Khong gian va hé théng két cau chiu luc, trang thiét bi ky
thuat dung chung trong nha chung cu bao gom khung, cot, tuéng
chiu luc, tudng bao ngoi nha, tudng phan chia cac can ho, san, mai,
san thuong, hanh lang, cau thang b, thang may, dudng thoat
hiém, 16ng xa rac, hop ky thuat, hé théng cap dién, cdp nudc, cap
ga, hé théng théng tin lién lac, phat thanh, truyén hinh, thoat
nuéc, bé phét, thu 16i, ctu hda va cac phan khac khong thudc
phan s& hiru riéng ctia chl s& hiru nha chung cu.

+ Hé théng ha tang ky thuat bén ngoai nhung dugc két ndi véi nha
chung cu @, trir hé théng ha tang ky thuat st dung vao muc dich cong
c6ng hodc thuéc dién phai ban giao cho Nha nudc hodc giao cho cha
dau tu quan ly theo noi dung du an da dugc phé duyét.

+ Cac cong trinh cong céng trong khu vuc nha chung cu nhung
khéng thudc dién dau tu xay dung dé kinh doanh hodc phai ban giao
cho Nha nudc theo ndi dung du an da dugc duyét bao gém san chung,
vuon hoa, cong vién va cac cdng trinh khac dugc xac dinh trong ndi
dung clia du an dau tu xay dung nha & dugc phé duyét.

- Ché dé xe va viéc xac dinh dién tich st dung can ho, dién tich khac
trong nha chung cu[11:

Ché dé xe phuc vu cho céc chli s& hitu, ngudi st dung nha chung cu
bao gém xe 6 t6, xe ddng co hai banh, xe ddng ca ba banh, xe dap va xe
cho ngudi khuyét tat thi chi dau tu phai xay dung theo tiéu chudn, quy
chuan xay dung, thiét ké dugc phé duyét va phai dugc st dung ding
muc dich. Viéc xac dinh quyén s hiiu, quyén st dung déi véi chd dé xe
dugc quy dinh nhu sau:

+ D6 véi chd dé xe dap, xe dung cho ngudi khuyét tat, xe déng co
hai banh, xe dong ca ba banh cho céc chtd s hiu, ngudi st dung nha

chung cu thi thudc quyén s& hitu chung, st dung chung ctia cac cha s
h{ru nha chung cu;

+ D3 vdi chd dé xe 6 t6 danh cho cac chd s& hitu nha chung cu thi
ngudi mua, thué mua can hé hodc dién tich khac trong nha chung cu
quyét dinh mua hodc thué; trudng hop khéng mua hodc khong thué thi
chd dé xe 6 t6 nay thudc quyén quan ly clia chl dau tu va chl dau tu
khong dugc tinh vao gia ban, gia thué mua chi phi dau tu xay dung chd
dé xe nay. Viéc b6 tri chd dé xe 6 t6 ctia khu nha chung cu phai bdo dam
nguyén tic uu tién cho cac chd s& hiiu nha chung cu trudc sau dé6 mai
danh ché dé xe cong cong.

2.2. Thuctrang vé sé hitu chung, s& hitu riéng nha chung cu

Phan s& hiu riéng bao gém chii s& hitu can ho nha chung cu;, s&
hitu cGia chd dau tu va chd sé hitu khac ngoai khu can hd nha chung cu.
Phan s& hitu chung bao gébm s& hiiu chung clia cac chli s hiiu can ho,
s@ htu chung clia cac chii s@ hiiu thudc nha chung cu;, sé hitu chung clia
du én (gilra cac chti sé hitu can ho, cha dau tu va chti sé hitu khac) [6].

Nhu vay véi viéc quy dinh vé phan s& hitu chung, riéng nhu trén cho
thay van con mét s6 danh muc s& hitu chua ré rang, con map ma, chéng
han nhu: Dau bao khai, dau phun nudc thuéc hé théng PCCC dugc 13p
dat bén trong can hg, c6 quy dinh hé théng ky thuat bao gom ctiu hda
thudc s& hitu chung nhung khong quy dinh rd phan nam trong can ho
thi xem [a riéng hay chung, dan dén c6 thé hiéu rang chi ¢ hé théng
cliu héa chung nam bén ngoai can hé la thudc s& hitu chung, con céac
thiét bi dau cudi nhu dau bao khdi, sprinkler... thi thudc s& hitu riéng clia
can ho. Biéu nay sé anh hudng dén trach nhiém stra chira khi cac thiét bi
nay hu héng. Hay ché dé xe 6 t6 hién nay cling con map md ngay &
khoan 1 diéu 101 clia Luat nha & 2014 qui dinh “ché dé xe phuc vu cho
cac chui s& hitu, ngudi st dung nha chung cu bao gém xe 6 t6,.. thi chd
dau tu phai xdy dung theo tiéu chuan, quy chudn xdy dung, thiét ké
dugc phé duyét va phai dugc sir dung ding muc dich”. Diéu nay c6
nghia la viéc thiét ké chd dé xe theo quy chudn xay dung phai dua vao
dién tich st dung can hé, nhu vay thi s& hitu chd dé xe thudc vé chu s&
httu can hg, nhung cling & diéu 101 clia Luat nha & 2014 thi lai quy dinh
quyén s& hitu chd dé xe do chti dau tu quyét dinh. Do vay, quyén s& hiu
ché dé xe 6 t6 trong nha chung cu quy dinh con map md. Néu Cha dau
tu ban hodc cho thué ché dé xe 6 t6 thi sé xay ra chd dé xe 6 t6 viia c6 s&
hiiu riéng va vira ¢4 s& hiiu chung gitia ngudi mua ché dé xe va chi dau
tu, dan dén rat kho khan cho céng tac quan ly van hanh, bao tri chd dé
xe nay va dé phat sinh tranh chdp. Néu ché dé xe 6 t6 thudc s6 hiiu
chung thi chi phi dau tu ché dé xe sé phai phan bd vao gia ban can ho,
dan dén khéng phai cu dan nao ciing cé thé mua can hé véi gia cao va
khéng phai can hd nao ciing c6 nhu cau st dung chd dé 6 t6, va co thé la
trong cuing 1 khu ché dé xe 6 t6 lai ¢6 ca s& hitu chung Ian s& hiiu riéng.
Hodc phan mai nha Penthouse thudc san thugng nha chung cu la s&
hiu riéng hay s& hitu chung,... Mdt khdc, viéc xac dinh dién tich cho
phan s& hiiu riéng va s& hiiu chung van con chua cu thé, chdng han nhu:
Luat Nha & nam 2014 chua c6 quy dinh cu thé vé cach tinh dién tich
logia, dién tich hop ky thudt déi véi phan sa hiiu riéng, hay quy dinh cu
thé cach xac dinh dién tich tiing phan clia ting loai s& hiitu chung nhu s
hitu chung khu can hg, s& hiiu chung nha chung cu, s& hitu chung cta
tda nha chung cu, cum nha chung cu va sé hitu chung ctia dy an, chua
6 quy dinh cu thé vé quan ly, ban giao cong trinh ha tang ky thuat khu
vuc ¢6 nha chung cu [15], diéu nay dan dén nhiéu du an chung cu Cha
dau tu dua ra cach xac dinh dién tich s& hitu riéng va s& hiiu chung ciing
khac nhau. Trong thuc tién da xay ra nhi€u vu viéc tranh chap vé van dé
nay, déng thai cac co quan gap kho khan trong viéc giai quyét tranh
chap vi khéng cé ca s& phap ly dé giai quyét tranh chap gilta ngudi mua
can hé va chu dau tu lién quan dén cach thiic xac dinh dién tich s& hiu
chung va s& hiiu riéng. Tham chi cé quy dinh vé cach xac dinh dién tich
nhung chua quy dinh chat ché khau tham duyét thiét k&, hgp déng mua
ban, nén trong qua trinh thuc hién du an van xay ra tranh chap, dién
hinh 1a ch6 dé xe. Thuic t& con mét s& chung cu khéng phan dinh rd rang
dién tich gitta hai phan dé€ xe 2, 3 banh va xe 6 t6 ma chi ghi chung la bai
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xe, dan dén tranh chap gilia cu dan va cha dau tu vé dién tich s& hiu
chung - riéng [14]. Ngoai ra, cac van ban quy phéap phap ludt cling chua
6 quy dinh ré vé thdi diém xéac dinh va phuong phép xéc dinh chi phi
dau tu xay dung dé phan bé, va quy dinh phuong phap phan bé chi phi
dau tu xay dung vao phan dién tich s& hitu chung va s& hiu riéng, dan
dén tranh chap khi s hiiu va quan ly phan dién tich chung - riéng,
chéng han la ché dé xe 6 t6 tdng ham chung cu. Néu chd dé 6 t6 thudc
s& hitu ctia cht dau tu, thi theo quy dinh chi dau tu khdng ducc phan
b6 chi phi dau tu xay dung chd dé xe 6 t6 vao gia ban can hd chung cu
[6]. Day thuc su |a ké hd clia phap luat, ngudi dan khong kiém soat dugc
chi phi dau tu xay dung chd dé 6 té dugc xac dinh thé nao va c6 phan bé
vao gid ban can hé hay khéng [14].

Hién nay cac Cha dau tu du an nha chung cu thudng phan bé
chi phi dau tu xay dung nhu sau: Chi phi dau tu xay dung tinh cho
Tm2 san xay dung thuong phdm bang téng chi phi dau tu xay
dung/Téng dién tich san xay dung thuang phadm. Téng dién tich
san thuang pham bang téng dién tich s& hiiu riéng cla chd can
ho, chl dau tu va chi s& hitu khac. V6i cach phan b nay la rat cao
bang va chua phu hop vai chi phi dau tu thuc té cho tiing phan
dién tich s& hiiu riéng, khong sét véi thuc té dé tinh thué thu nhap
déi véi cht du an, cling nhu anh hudng truc ti€p dén quyén lgi cta
cac chi s& hitu can ho. Bai trén thuc té chi phi dau tu xay dung cho
cac hang muc xady dung ctia nha chung cu rat khac nhau va cac
hang muc nay lai thudc quyén s& hitu hay sit dung khac nhau,
chdng han nhu chi phi coc, chi phi tding ham, chi phi tang néi
thuong mai, chi phi tang can hé,...Phan coc cta tda nha chung cu
hay cum nha chung cu dugc tinh todn va xac dinh trén co sé tai
trong cua tiing nha chung cu (khéi block), do vay khéng thé phan
bé déu chi phi coc theo m2 xay dung cla tat ca cac toa nha hay céc
nha thuéc cum nha dugc, ma phai phan bé chi phi coc clia nha nao
hay khéi block nao cho nha hay khéi block dy. Tang ham hay tang
ndi thuang mai thi chi phi dau tu xay dung cao hon so véi tang noi
dé &, mat khac ngay ca tang ndi dé & cling c6 nhiéu loai cdn ho
muc d0 sang trong va cdng nang st dung khac nhau (nhu cén ho
théng thudng, cén hé Studio, can ho officetel, can hé Shophouse,
can ho penthouse, can ho Duplex va can ho Sky Villa) va chi phi
dau tu xay dung cho cac loai can hé nay cang khac nhau, vi thé
khéng thé 13y téng chi phi xay dung phan bé déu cho m2 san xay
dung cla ca tang ham, tang ndi thuang mai va tang ndi can ho
duagc.

Méc du céc chinh sach qua céc lan stia d6i, bd sung nhung viéc
hudng dan van con map ma khong ré rang, cu thé nhu:

- Danh muc céac phan s& hiiu chung va riéng ctia chti dau tu, cu dan
can hd va chti sé hitu khac ¢6 lién quan, trong d6 6 danh muc ché/khu
vuc dé xe thudc ting hdm nha chung cu;

- Cach xac dinh dién tich cac phan sa hiiu chung va riéng, trong d6
6 dién tich ch6/khu vuic dé xe thudc tang ham nha chung cu;

- Cach xac dinh chi phi dau tu cho cac phan s& hitu chung va riéng,
trong d6 cé chi phi dau tu cho ché/khu vuc dé xe thudc ting ham nha
chung cu;

- Phuong phap phan bd chi phi dau tu vao cac phan sé hiiu chung
va riéng, trong d6 cé chd/khu vuic g€ xe thudc tang hdm nha chung cu;

- Co ché& kiém soat va ché tai x ly vé chi phi dau tu, chi phi quan ly
van hanh, kinh phi bao tri ctia cac phan s& hitu chung va riéng clia chu
dau tu, cu dan can ho va chii sé hitu khac ¢ lién quan.

3. MOT SO NOI DUNG PE XUAT VA KIEN NGHI

3.1. Néi dung gidi phdp dé xudt

3.1.1. V& danh muc hang muc s& hiiu va cach xac dinh dién tich s&
hiu riéng, s& hiru chung:

- Cac thiét bj thudc hé thong ky thuat chung ma nam trong khéng
gian can ho thi thudc sé hiu chung nhu dau bao khoi, dau phun nudc
trong can hé nha chung cu.
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- Ché dé xe 6 t6 clia tang hdm hay tng néi clia nha chung cu;, hoic
khu vuc ngoai nha chung cu thuéc s& hitu ctia Cha dau tu. Dién tich chd
dé 6 t6 nam ngoai dién tich chd dé xe 2,3 banh dugc thiét ké theo quy
chuan - Quy chuin Quéc gia vé nha chung cuthudc s& hitu chung.

- Dién tich can ho bang dién tich théng thily mép trong tudng bao
can hd cong véi dién tich ban cong/légia (khong tinh phan dién tich
tuding chung ctia ban céng/logia), trir di dién tich s httu chung chiém
ché dién tich théng thuy trong can hé (cot, vach, hop ky thuat).

- Theo quy dinh thi téng dién tich san cla tit ca cac tang, bao gém
ca cac tang ham, tang nita ham, tang Iling, tang ky thuat, tang ap mai va
tang tum. Dién tich san clia mot tang la dién tich san xay dung clia tang
d6, gdbm ca tudng bao (hodc phan tudng chung thudc vé nha) va dién
tich mat bang cda légia, ban cong, cau thang, giéng thang may, hop ky
thuat, 8ng khéi [9]. Do vay dé xudt téng dién tich san xay dung clia nha
chung cu béng téng dién tich phan sé hiiu riéng (chd so hitu can ho, chi
dau tu va cht s& hiiu khac) cong véi téng dién tich s& hitu chung thudc
nha chung cu.

3.1.2. V& cach xac dinh va phuang phéap phan bé chi phi dau tu xay
dung cho s& hiiu chung, s& hiiu riéng nha chung cu

Bai viét dé xuat phuong phap phan bé chi phi dau tu xay dung (chua
tinh chi phi st dung dat, thué dat; chi phi thué chuyén gia nghién ctu thi
trudng, phdp ly; chi phi quan ly doanh nghiép; chi phi ban hang; chi phi
tai chinh, dau tu, kiém toan,...) cho phan s& hiu chung - riéng nha
chung cu cé muc dich thuong mai dugc thuc hién theo trinh tu sau:

+ Budc 1: Xac dinh tung loai s& hitu riéng (SHR) cia nha/toa
nha/cum nha chung cu: s& hiru riéng cdn hé chung cu (CH), s hiu
riéng Chu dau tu (CDT), s& hitu riéng khéc (K) ca nha/tda nha/cum
nha chung cu.

+ Budc 2: Xac dinh hang muc xay dung i (nhu'tdng hdm, tdng thuong
mai hay tdng cdn hg,...) can s& hiu riéng clia tiing nha/tiing khéi nha
(Block) j ctia toa nha hay cum nha chung cu.

+Budc 3: Xac dinh dién tich SHR cua tling hang muc xdy dung () &
tiing nha (j) dGi véi mdiloai chti s& hiu: SHR), ;SHR(, . ;SHRY

+ Budc 4: Xac dinh chi phi xay dung, thiét bi truc tiép clia du an (
XDyr): dugc xac dinh bang cach lap du toan hodc téng hap chi phi thuc
té & thai diém du diéu kién dé ban/thué can ho hay thai diém ban giao
theo qui dinh, trén c& ban vé thiét ké, ban vé hoan cong

+ Budc 5: Xac dinh chi phi xay dung, thiét bi truc tiép phan tach dugc
cho hang muci &nha j (XDy1..) dugc xac dinh tuong tu nhu budic 4

+ Budic 6: Xac dinh téng chi phi xay dung, thiét bi truc tiép phan tach
riéng dugc cho tling hang muc xay dung i ctia du an (chdng han nhu chi
phixdy dung két cdu hdm, két cdu than cda timg tdng, hoan thién trong nha
cta timg tdng, thiét bi trong nha cda tung tang,... ):

XDTTT=2§'€=1Z’L‘711XD}[:{"1“ (1)

Trong d6: k la tng s6 nha clia du an chung cu, m la t8ng s6 hang
muc xay dung clia tlng nha

+ Budc 7: Xac dinh téng chi phi xdy dung, thiét bi truc ti€p khong
phan tach riéng dugc cho ting hang muci, tiing nha j cda du an (chdng
han nhu chi phi cir va dao ddt chung cho cé méng va tdng hdm, hé théng
ky thudt dién nudc PCCC chung, hoan thién ngoai nha, cdnh quan ngoai
nha, cdc hang mucphu trg,...):

XDrrc =XDrr — XDrpy @

+ Budc 8: Phan bé chi phi xay dung, thiét bi truc ti€p khéng phan
tach riéng dugc cho tling hang muc i & ting nha j:

- Phan bé chi phi khéng phan tach riéng duoc cho tiing nha j theo
dién tich san xay dung (Ssxp):

. J

XD]re = XDyr, x 22 3)

- Phan bé chi phi khéng phan tach riéng dugc cho tiing hang muc i
clia méi nha j theo ty trong chi phi truc tiép bdc tach dugc:

XD, =XDJ,. x X0t @
TTc — TTc J
XDTTr
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+ Budc 9: Xac dinh chi phi xdy dung va thiét bi truc tiép cla tiing
hang muci&ting nhaj:

XDyl = XDgi. + XD;i. (5)

Tur d6 xac dinh chi phi xay dung va thiét bi truc tiép tinh cho 1m? s
hiu riéng & hang muci cGia nha j nhu' sau:

- xpid
SSHR(LII{I,CDT,K = T ©)

J
SHR(CH+CDT+K)

Trudng hgp trong cling 1 hang muc clia cing 1 nha ma c6 nhiéu
chti s& hiiu thi chi phi xay dung va thiét bi truc ti€p phan bé cho tiing
chti s& hiiu dugc tinh bang cach 1dy suat xay dung va thiét bi truc tiép
tinh cho 1m? s& hiiu riéng theo cng thtic (6) nhan véi dién tich s& hiiu
clia méi chl s& hitu (chdng han ché dé xe 2,3 bdnh thudc sé chung v chd
déxe 6 t6 thudc s& hiiu riéng ctia chd dau tu).

+ Budc 10: Xac dinh chi phi dau tu xay dung cho tiing hang muci &
tting nha j: Ngoai chi phi xay dung va thiét bi truc ti€p dugc phan bé vao
dién tich s& hitu riéng nhu trén, theo quy dinh phap luat thi chi phi dau
tu xay dung con cé thé co: chi phi béi thudng hé trg tai dinh cu;, chi phi
pha d& cong trinh ¢, chi phi san ldp mat bang xay dung, chi phi quan ly
du an, chi phi tu van, chi phi khac cé lién quan,...Cac chi phi nay duoc
xac dinh bang cach 1ap du toan hodc téng hgp chi phi thuc t€ & thai
diém du diéu kién dé ban/thué can ho hay thai diém ban giao theo qui
dinh va dugc phan bé theo dién tich s& hitu riéng clia tiing chti s& hitu.

3.2. Mét s6 kién nghi vé stia ddi, b6 sung Ludt nha & va cdc vén ban ¢6
lién quan

Thdi gian vita qua chua cé co s& phap Iy cu thé ré rang dé gidi quyét
tranh chap gila ngudi mua can hé va chi dau tu lién quan dén phan sa
hiu chung va s& hiiu riéng nha chung cu. Do vay, can phai stra déi, bd
sung quy dinh ctia Luat Nha & nam 2014 trong ban dy tho Ludt nha &
t6i dé bdo dam su déng b, théng nhat clia phap luat ciing nhu cé dd co
s& phap ly dé gidi quyét cac tranh chap s& hiiu chung-riéng, vé van dé
nay bai bao kién nghi stra d&i bS sung va gép y ban du thdo Luat nha &
t6i nhu sau:

- Can thé hién rd hon danh muc s& hiiu va cach xac dinh dién tich
ting hang muc thuéc tung loai s& hitu riéng (s& hitu riéng can ho, s&
hiiu riéng cha dau tu, s& hitu riéng khac) va tiing loai s& hiiu chung (s
hiu chung khu can hg, s& hitu chung nha chung cu, s& hitu chung toa
nha chung cu, s htu chung cum nha chung cu, s& hitu chung ctia du
an) va dugc quy dinh thé hién ngay tur khi khau lap du an, thiét ké ca s&
va hop dong mua ban can ho, ban giao. Trong d6 lam rd cach xac dinh
dién tich logia, dién tich san hop ky thuat thudc s& hitu riéng can hé, qui
dinh cu thé dién tich dé xe 2,3 banh theo quy chudn 04/2021 thuéc s&
hiu chung trong hé so thiét k&, ban vé hoan céng va hop déng mua
ban. Ché dé xe 6 t6 (néu cd) clia nha chung cu thudc s& hiu cda Chu
dau tu va Cha dau tu khdng dugc ban chd dé xe (véi ly do dé xudt néu &
muc 2.2), cing nhu c6 hudng dan cu thé cach xac dinh chi phi dau tuxay
dung cho chd dé xe & t& nay va khong dugc phép phan bé vao gia ban
can hd, kém ca ché kiém soat va ché tai xt ly néu vi pham. Quy dinh dau
bao khéi, dau phun nudc, loa théng bao (néu cé) trong can hé thudc s
hitu chung, can cé quy dinh cu thé khau thiét ké mai can ho Penthosue
trén san thugng dé tach biét san thuong thudc s& hiiu chung.

- Can quy dinh vé cin ct, thdi diém, phuong phéap xac dinh va
phuong phap phan bé chi phi dau tu xay dung cho phan sé hitu chung
va phan s& hiu riéng trén co s& ndi dung tac gia da dé xuat & trén.

- Can quy dinh cu thé co ché kiém soat va ché tai x{r ly vé vi pham
phan s& hitu chung, s6 hiiu chung ctia nha chung cu.

- Ngoai ra, cling can lam rd quy dinh cu thé vé quan ly, van hanh ché
dé xe trong nha chung cu, qui dinh cu thé vé trinh tu, tha tuc ban giao,
ti€p nhan, quan ly cac hang muc ha tang ky thuat khu vuc c6 nha chung
cu. Quy dinh rd cac cdng viéc dugc sir dung tir ngudn kinh phi bao tri,
quy dinh cu thé vé trach nhiém ndp, thdi diém ndp, tai khodn ndp va gia
tri ndp kinh phi bao tri thuéc phan sé hiiu cia Cha dau tu khi ban giao,
cing nhu kinh phi bo tri phai ndp thém khi hét nguén kinh phi bao tri
2% di v6i cac chli s& hitu chung cu.

4, KETLUAN

Qua nghién ctu, phan tich cac néi dung qui dinh phap luat va khao
sat thuc t€ trién khai cac du an nha chung cu, cling nhu tim hiéu du luan
phan anh tinh trang tranh chdp vé s& hiru chung va s& hiiu riéng gitta
céac chui s6 hu cu dan va cha dau tu, bai viét da chi ra nhiing tén tai, bat
cap Vé chinh sach phép luat quy dinh vé s& hitu chung - riéng nha chung
cu, va nguyén nhan dan dén su tranh chdp vé s& hiiu chung - riéng gitia
cu dan va cha dau tu, cu thé la: danh muc hang muc s& hiu chung -
riéng con map md, cach xac dinh dién tich phan s& hiu chung - riéng
chua cu thé, thai diém va cach xac dinh, phuong phép phan bé chi phi
dau tu xay dung cho phan s& hiiu chung - riéng ciing con chua qui dinh
r6 rang,... Bang phuong phap phan tich va bién ching, bai viét da dé
xuat mot s6 ndi dung lam rd vé danh muc s& hit, cach xac dinh dién
tich mét s6 danh muc s& hitu chung - riéng, va dé xuat phuong phap
phan bé chi phi dau tu xay dung cho phan s& hiiu chung - riéng nha
chung cu ¢6 tinh kha thi va d@m bao quyén lgi cong bang clia cac chii sé&
hitu nha chung cu, lam co s¢ @& Cha dau tu xac dinh gia von can ho va
gia ban/thué can ho chung cu hop Iy. Tuy nhién, bai viét mdi chi tap
trung nghién cliu vé viéc xac dinh va phan bé chi phi dau tu xay dung
cho phan s& hitu chung - riéng ma chua dé cap t6i viéc xac dinh va phan
b6 cac chi phi dau tu khac nhu: chi phi sir dung dat, chi phi chuyén gia,
chi phi ban hang, chi phi quan ly, chi phi tai chinh,.. va cac chi phi quan ly
khai thac van hanh, béo tri cho phan s& hiu chung - riéng, cling nhu
chua dé cap tdi ca ché kiém soat chi phi va ché tai xtt ly vi pham vé s&
hitu chung - riéng nha chung cu. Cac nghién ctu tiép theo dé cap nhiing
ndi dung nay dé c6 dugc co s& nghién ciu toan dién nhdm goép y stia
d6i du thao Luat nha & va giai quyét dut diém tinh trang tranh chap gitia
chu dau tuva cu dan sé hiu nha chung cu trong thdi gian vita qua.
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